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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which Is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14CFR Parts 21 and 23 

(Docket No. 086CE, Special Condition 23- 
ACE-57J 

Special Condition; Sllngsby T67-M260 
Airplane 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Final special condition. 

summary: This special condition is 
being issued for the Slingsby T07-M26O 
airplane. The airplane will have a novel 
and unusual design feature when 
compared to the state of technology 
envisaged in the airworthiness 
standards of 14 CFR part 23 of the 
Federal Aviation Regulations (FAR). 

This novel and unusual design feature is 
the use of composite materials for 
primary flight structure, for which the 
regulations do not contain adequate or 
appropriate airworthiness standards. 
This final special condition contains the 
additional safety standards that the 
Administrator considers necessary to 
establish a level of safety equivalent to 
that provided by the airworthiness 
standards of part 23. 

EFFECTIVE DATE: September 11,1992. 

FOR FURTHER INFORMATION CONTACT: 
Norman R. Vetter. Aerospace Engineer, 
Standards Office (ACE-110), Small 
Airplane Directorate, Aircraft 
Certification Service. Federal Aviation 
Administration, room 1544. 601 East 12th 
Street Kansas City, Missouri 64106; 
telephone (816) 426-5688. 
SUPPLEMENTARY INFORMATION: 

Type Certification Basis 

The type certification basis for the 
Slingsby T67-M260 is: part 21 of the 
FAR, § 21.29; part 23, effective February 
1,1965, as amended by amendments 23- 


1 through 23-42, effective February 4, 
1991; part 36, effective December 1,1969, 
as amended by amendments 30-1 
through the amendment effective on the 
date of type certification; exemptions, if 
any; and this special condition. 

Background 

On December 19,1989, Slingsby 
Aviation, of Kirkbymoorside, Yorkshire, 
United Kingdom, made application to 
the FAA for a type certificate for the 
Slingsby T67-M260 airplane. The T67- 
M260 is a single-engine, two place, side- 
by-side, low wing, all composite 
airframe, fixed landing gear airplane to 
be certificated in the acrobatic category. 

Discussion 

Special conditions may be issued and 
amended, as necessary, as part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with § 21.17(a)(1) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of an airplane. Special 
conditions, as appropriate, are issued in 
accordance with § 11.49 after public 
notice, as required by § § 11.28 and 
11.29(b), effective October 14,1980, and 
become part of the type certification 
basis, in accordance with 5 21.17(a)(2). 

The proposed type design of the 
Slingsby T67-M260 airplane contains a 
novel and unusual design feature not 
envisaged by the applicable part 23 
airworthiness standards. A special 
condition is considered necessary 
because the airworthiness standards of 
part 23 do not contain adequate or 
appropriate safety standards for the 
novel and unusual design features of the 
airplane. 

The Slingsby T67-M260 airframe is 
made of advanced composite material 
and is assembled by the extensive use 
of bonding. Composite materials as used 
in airplane airframes at this time are 
typically mors susceptible, than 
commonly used aluminum structure, to 
damage from intrinsic and discrete 
sources that might adversely influence 
strength properties. Because of this and 
other factors, it is generally agreed that 
damage tolerance criteria should be 
used to show that composite material 
structure can withstand the repeated 
loads of variable magnitude expected in 
service. Furthermore, because of the 
lack of a service experience base for 


these new materials and their 
mechanical properties characteristics, 
there Is a need to apply special 
requirements such as (a) residual 
strength load with large area 
manufacturing defects (e.g., 
understrength bonds) and impact 
damage from discrete sources, and (b) 
ability to carry ultimate load with 
realistic impact damage below the 
threshold of detectability and material 
environmental exposure effects. 

Discussion of Comments 

Notice of Proposed Special Condition, 
Docket No. 088CE, Notice No. 23-ACE- 
57 (57 FR 12242, April 9.1992) proposed 
a special condition for the Slingsby T67- 
M260 airplane. The comment period 
closed May 11,1992. 

No comments pertaining to the notice 
were received. The special condition, as 
proposed by Notice No. 23-ACE-57, is 
issued without change except to revise 
paragraph 1(f) to correct inadvertent 
omissions in the notice. 

Conclusion 

In view of the design feature 
discussed above, the following special 
condition is issued for the Slingsby T87- 
M260 airplane, under the provisions of 
§ 21.16, to provide a level of safety 
equivalent to that intended by the 
applicable regulations. This action is not 
a rule of general applicability and 
affects only the model of airplane 
identified in the special condition. 

List of Subjects in 14 CFR Parts 21 and 
23 

Aircraft. Air transportation. Aviation 
safety, and Safety. 

The authority citation for this special 
condition is as follows: 

Authority: Secs. 313(a), 601. and 603 of the 
Pederal Aviation Act of 1956: as amended (49 
U.S.C. 1354(a), 1421. and 1423); 49 U.S.C. 
106(g); 14 CFR 21.10 and 21.17; and 14 CFR 
11.28 and 11.49(b). 

Adoption of the Special Condition 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the following special condition is issued 
as part of the type certification basis for 
the Slingsby T67-M260 airplane: 

1. Evaluation of Composite Structure 

Instead of complying with 9 23.572. and in 
addition to the requirements of §§ 23.603 and 
23.613. airframe structure, the failure of which 
would result in a catastrophic loss of the 
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airplane, in each wing, wing carry-through, 
wing attaching structure, horizontal 
stabilizer, stabilizer carry-through and 
attaching structure, fuselage, vertical 
stabilizer and attaching structure, wing flaps, 
and all movable control surfaces must be 
evaluated to damage tolerance criteria 
prescribed in paragraphs (a) through (j) of 
this special condition, unless shown to be 
impractical. In cases shown to be impractical, 
the aforementioned structure must be 
evaluated in accordance with the criteria of 
paragraphs (a) and (k) of this special 
condition. Where bonded joints are used, the 
structure must also be evaluated in 
accordance with the residual strength criteria 
in paragraph (h) of this special condition. 

(a) It must be demonstrated by tests, or by 
analysis supported by tests, that the structure 
is capable of carrying ultimate load with 
impact damage. The level of impact damage 
considered need not be more than the 
established threshold of detectability 
considering the inspection procedures 
employed. 

(b) The growth rate of damage that may 
occur from fatigue, corrosion, intrinsic 
defects, manufacturing defects; e.g., bond 
defects, or damage from discrete sources 
under repeated loads expected in service; i.e., 
between the time at which damage becomes 
initially detectable and the time at which the 
extent of damage reaches the value selected 
by the applicant for residual strength 
demonstration, must be established by tests 
or by analysis supported by tests. 

(c) The damage growth, between initial 
detectability and the value selected for 
residual strength demonstrations, factored to 
obtain inspection intervals, must permit 
development of an inspection program 
suitable for application by operation and 
maintenance personnel. 

(d) Instructions for continued airworthiness 
for the airframe must be established 
consistent with the results of the damage 
tolerance evaluations. Inspection intervals 
must be set so that after the damage initially 
becomes detectable by the inspection method 
specified, the damage will be detected before 
it exceeds the extent of damage for which 
residual strength is demonstrated. 

(e) Loads spectra, load truncation, and the 
locations and types of damage considered in 
the damage tolerance evaluations must be 
documented in test proposals. 

(f) The structure of the fuselage must be 
shown by residual strength tests, or by 
analysis supported by residual strength tests, 
to be able to withstand critical limit flight 
loads, considered as ultimate loads, with 
damage consistent with the results of the 
damage tolerance evaluations. 

(g) Each wing, wing carry-through, wing 
attaching structure, vertical stabilizer 
horizontal stabilizer, horizontal stabilizer 
carry-through and attaching structure, wing 
flaps, and all movable control surfaces, must 
be shown by residual strength tests, or 
analysis supported by residual strength tests, 
to be able to withstand critical limit flight 
loads, considered as ultimate loads, with the 
extent of damage consistent with the results 
of the damage tolerance evaluations. 

(h) Instead of a non-destructive inspection 
technique that assures ultimate strength of 


each bonded joint, the limit load capacity of 
each bonded joint critical to safe flight must 
be substantiated by either of the following 
methods used singly or in combination: 

(1) The maximum disbonds of each bonded 
joint consistent with the capability to 
withstand the loads in paragraphs (f) and (g) 
of this special condition must be determined 
by analysis, tests, or both. Disbonds of each 
bonded joint greater than this must be 
prevented by design features. 

(2) Proof-testing must be conducted on each 
production article that will apply the critical 
limit design load to each critical bonded joint. 

(i) The effects of material variability and 
environmental conditions; e.g.. exposure to 
temperature, humidity, erosion, ultraviolet 
radiation, and/or chemicals, on the strength 
and durability properties of the composite 
materials must be accounted for in the 
damage tolerance evaluations and in the 
residual strength tests. 

(j) The airplane must be shown by analysis 
to be free from flutter to V D with the extent of 
damage for which residual strength is 
demonstrated. 

(k) For those structures where the damage 
tolerance method is shown to be impractical, 
the strength of such structures must be 
demonstrated by tests, or analysis supported 
by tests, to be able to withstand the repeated 
loads of variable magnitude expected in 
service. Impact damage in composite material 
components that may occur must be 
considered in the demonstration. The impact 
damage level considered must be consistent 
with detectability by the inspection 
procedures employed. 

Issued in Kansas City, Missouri on August 
4,1992. 

Barry D. Clements, 

Manager. Small Airplane Directorate. 

Aircraft Certification Service. 

|FR Doc. 92-19223 Filed 8-11-92; 8:45 am] 

BILLING CODE 4910-IS 41 


14 CFR Part 39 

[Docket No. 92-NM-08-AD; Amendment 39- 
8317; AD-92-16-081 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

AGENCY: Federal Aviation 
Administration. DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Boeing Model 747 series 
airplanes equipped with certain 
emergency escape system packboards, 
that requires replacing the plastic pulley 
guards installed on the emergency 
escape slide system packboards with 
metal ones. This amendment is 
prompted by a recent emergency 
evacuation, during which a broken 
plastic pulley guard caused the release 
cable to come loose from the pulley 
before the escape system released from 
the packboard; this caused the 


passenger door to jam in the partially 
open position, preventing the exit door 
from being used. The actions specified 
by this AD are intended to prevent 
jamming of the passenger door, which 
could delay the egress of passengers in 
the event of an emergency evacuation. 
DATES: Effective September 16,1992 
addresses: The sendee information 
referenced in this AD may be obtained 
from Air Cruisers Company P.O. Box 
180, Belmar, New Jersey 07719-0180 
This information may be examined at 
the Federal Aviation Administration 
(FAA), Transport Airplane Directorate, 
Rules Docket. 1601 Lind Avenue SW., 
Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Jayson Claar, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S, FAA, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton. Washington 98055-4056; 
telephone (206) 227-2784; fax (206) 227- 
1181. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to Boeing Model 747 series 
airplanes equipped with certain 
emergency escape system packboards 
was published in the Federal Register on 
March 12,1992 (57 FR 8734). That action 
proposed to require replacing the plastic 
pulley guards installed on the 
emergency escape slide system 
packboards with metal ones. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received. 

One commenter asks that the rule 
permit operators to use a new service 
bulletin, recently released by Air 
Cruisers Company, as a source of 
service information for procedures 
relevant to replacing the plastic pulley 
guards on slides/rafts installed in 
accordance with Supplemental Type 
Certificate (STC) SA1215EA. The FAA 
concurs. The FAA has reviewed and 
approved Air Cruisers Service Bulletin 
25-139, Revision 1, dated September 18, 
1991, that describes procedures for 
replacing the plastic pulley guards on 
slides/rafts installed in accordance with 
STC SA1215EA. A new paragraph (b) 
has been added to the final rule to 
address this STC installation and the 
Air Cruisers service document. 

One commenter states that Boeing has ^ 
indicated to operators that it is 
developing a new service bulletin with 
specific procedures for replacing the 
plastic pulley guards with metal ones. 
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The commenter states that Boeing 
Service Bulletin 747-25-2996 is 
scheduled for release on November 5, 
1992, and that the required replacement 
parts will not be available until 
February 1993. The commenter requests 
that the compliance time be extended 
from the proposed 9 months to at least 
24 months, so that the compliance time 
can match up with parts availability. 
The FAA concurs in part. Boeing has 
advised the FAA that Boeing Service 
Bulletin 747-25-2996 will be ready for 
release on September 24.1992, and that 
the required replacement parts will be 
available on October 28.1992. When 
this service bulletin is approved and 
available, the FAA may consider 
approving its use as an alternative 
method of compliance with this AD. In 
the meantime, the FAA has determined 
that extending the compliance time to 20 
months will alleviate potential parts 
availability problems and will not 
adversely affect safety. The Fmal rule 
has been revised to specify a 
compliance time of 20 months. 

Two commented note that the 
applicability statement of the notice 
contains a typographical error. The 
referenced service bulletin number was 
cited incorrectly as Boeing Service 
Bulletin ‘747-25-2131/’ The correct 
service bulletin number is "747-25- 
2132.” The FAA acknowledges the error 
and has corrected the applicability 
statement accordingly. 

Paragraph (c) of the Final rule has 
been revised to clarify the procedure for 
requesting alternative methods of 
compliance with this AD. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

There are approximately 200 Boeing 
Model 747 series airplanes of the 
affected design in the worldwide fleet. 
The FAA estimates that 75 airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 100 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate is $55 per work hour. 

Required parts will cost approximately 
$1,000 per airplane. Based on these 
figures, the total cost impact of the AD 
on U.S. operators is estimated to be 
$487,500. This total cost figure assumes 
that no operator has yet accomplished 
the requirements of this AD. 

The regulations adopted herein will 
not have substantial direct effects on the 


States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism Implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26.1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 
A final evaluation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at the 
location provided under the caption 
"ADDRESSES.” 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft, Aviation 
safety. Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. App. 1354(a), 1421 and 
1423; 49 U.S.C. 106(g); and 14 CFR 11.89. 

5 39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-16-08. Boeing: Amendment 39-8317. 

Docket 92-NM-08-AD. 

Applicability : Mode) 747 series airplanes; 
equipped with escape slides listed In Boeing 
Service Bulletin 747-25-2132, dated 
September 17.1971; or equipped with escape 
systems installed in accordance with 
Supplemental Type Certificate SA574GL. 
SA575GL SA744GL, SA745CL, or SA1215EA 
certificated in any category. 

Compliance: Required as indicated, unless 
accomplished previously. 

To prevent jamming of an emergency exit 
door, accomplish the following: 

(a) For airplanes equipped with escape 
slides listed in Boeing Service Bulletin 747- 
25-2132, dated September 17,1971; and for 
airplanes equipped with escape systems 
installed in accordance with Supplemental 
Type Certificate (STC) SA574GL, SA575GL, 
SA744GL or SA745GL* Within 20 months 


after the effective date of this AD, replace the 
plastic pulley guards on the emergency slide 
system packboard release mechanism. Boeing 
part number (P/N) 69B51507-1 and -2, with 
metal pulley guards. Boeing P/N 60B54582-1 
and -2, in accordance with a method 
approved by the Manager. Seattle Aircraft 
Certification Office (ACO), FAA, Transport 
Airplane Directorate. 

(b) For airplanes equipped with escape 
systems installed in accordance with STC 
SA1215EA: Within 20 months after the 
effective date of this AD. replace the plastic 
pulley guards on the emergency slide system 
packboard release mechanism, Boeing part 
number (P/N) 69B51507-1 and -2. with metal 
pulley guards. Boeing P/N 69B54582-1 and -2, 
in accordance with Air Cruisers Service 
Bulletin 25-139, Revision 1. dated September 
18,1991; or in accordance with a method 
approved by the Manager. Seattle Aircraft 
Certification Office (ACO), FAA Transport 
Airplane Directorate. 

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager. Seattle 
Aircraft Certification Office (ACO), FAA. 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager. Seattle ACO. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any. may be 
obtained from the Seattle ACO. 

(d) Special flight permits may be Issued tn 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

(e) This amendment becomes effective on 
September 16.1992. 

Issued in Renton. Washington, on July 10, 
1992. 

Bill R. Boxweil, 

Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service. 

[FR Doc. 92-19226 Filed 8-11-92; 8:45 am) 

BILLING COOE 4SHM3-M 


14 CFR Part 71 

[Airspace Docket No. 92-ASO-5) 

Establishment of Control Zone, 
Greenville, NC 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule. 

summary: This amendment establishes 
the Greenville, NC Control Zone. This 
action lowers the floor of controlled 
airspace from 700 feet above the surface 
to the surface in vicinity of the Pitt- 
Greenville Airport to provide additional 
controlled airspace for Instrument Flight 
Rules (IFR) aeronautical operations. The 
airspace below 200 feet MSL within a .25 
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NM radius of the Pitt County Memorial 
Hospital Heliport and the airspace 
below 200 feet MSL between the 200 a 
and 260* bearings from the heliport is 
excluded from the control zone in the 
final rule to accommodate Emergency 
Medical Service (EMS) operations in/ 
out of the heliport. 

EFFECTIVE DATE: 0901 UTC, October 15. 
1992. 

FOR FURTHER INFORMATION CONTACT: 

fames G. Walters, Airspace Section. 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta. 
Georgia 30320: telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 

History 

On May 13,1992, the FAA proposed to 
amend part 71 of the Federal Aviation 
Regulations (14 CFR part 71) to establish 
the Greenville, NC Control Zone (57 FR 
20433). The proposed action would 
lower the base of controlled airspace 
from 700 feet above the surface to the 
surface in vicinity of the Pitt-Greenville 
Airport to provide additional controlled 
airspace for IFR aeronautical 
operations. Interested parties were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
Comments were received from 
representatives of the Pitt County 
Memorial Hospital and Rocky Mountain 
Helicopters, Inc., the certificate holder 
for EMS helicopter operations at the 
hospital. 

The Pitt County Memorial Hospital 
serves as the only Level One Trauma 
Center in Eastern North Carolina and 
reportedly, the majority of patients 
being flown in are in very critical 
condition. The hospital heliport (NC91) 
is located within the proposed control. 
Concern was expressed by both 
respondents that there be no delays in 
administering life-saving treatment due 
to conflicts with IFR traffic or delay in 
obtaining IFR or Special Visual Flight 
Rules (SVFR) clearances. This 
amendment is the same as that 
proposed in the original notice except 
that the airspace below 200 feet MSL 
within a .25 NM radius of the hospital 
heliport and the airspace below 200 feet 
MSL between the 200° and 260° bearings 
from the heliport has been excluded 
from the original proposal. This will 
permit time critical EMS helicopter 
flights ingress/egress to/from the Pitt 
County Memorial Hospital Heliport 
without undue delay. Control Zones are 
published in § 71.171 of Handbook 
7400.7 effective November 1,1991, which 
U incorporated by reference in 14 CFR 
71.1. The control zone listed in this 


document will be published 
subsequently in the Handbook. 

The Rule 

This amendment to part 71 of the 
Federal Aviation Regulations 
establishes the Greenville. NC Control 
Zone. This action lowers the base of 
controlled airspace from 700 feet above 
the surface to the surface in vicinity of 
the Pitt-Greenville Airport to provide 
additional controlled airspace for IFR 
aeronautical operations. In order not to 
impose delay on EMS helicopter 
operations at the Pitt CouAty Memorial 
Hospital Heliport during periods 
instrument flight rules are in effect in the 
control zone, that airspace below 200 
feet MSL writhin a .25 NM radius of the 
heliport and below 200 feet MSL 
between the 200* and 260° bearings from 
the heliport is excluded from the zone. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore, (1) is not a “major 
rule“ under Executive Order 12291: (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034: February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Control Zones. 
Incorporation by reference. 

Adoption of the Amendment 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows: 

PART 71—[AMENDED] 

1. The authority citation for 14 CFR 
part 71 continues to read as follows: 

Authority: 49 U.S.C. app. 1346(a). 1354(a), 
1510; E.0.10854. 24 FR 9565, 3 CFR. 1959-1963 
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 11.69. 

2. The incorporation by reference in 14 
CFR 71.1 of the Federal Aviation 
Administration Order 7400.7, 
Compilation of Regulations, published 
April 30,1991, and effective November 
1,1991, is amended as follows: 

Section 71.171 Designation 

« * * * « 

ASO NC CZ Greenville. NC [New] 
Pitt-Greenville Airport. NC 


(lat. 35*38'04"N, long. 77*23*09'^) 

Pitt County Memorial Hospital Heliport. NC 
(lat. 35°36'24"N, long. 77°23'56"W) 

That airspace extending upward from the 
surface to and including 2,600 feet MSL 
within a 4.4-mile radius of the Pitt-Greenville 
Airport, excluding the airspace below 200 
feet MSL within a .25-mile radius of the Pitt 
County Memorial Hospital Heliport and 
below 200 feet MSL between the 200* and 
260° bearings from the heliport. This control 
zone is effective during the specific dates and 
times established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory. 

* # * * * 

Issued in East Point. Georgia, on August 4. 
1992. 

Don Cass, 

Acting Manager, Air Traffic Div., Southern 
Region. 

[FR Doc. 92-19111 Filed 8-11-92; 8:45 am] 

BILLING CODE 4910-13-M 


14 CFR Part 97 

[Docket No. 26938; Arndt No. 1504] 

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Final rule. 

summary: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of changes occurring in 
the National Airspace System, such as 
the commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

EFFECTIVE DATE: An effective date for 
each SLAP is specified in the 
amendatory provisions. 

Incorporation by reference-approved 
by the Director of the Federal Register 
on December 31,1980. and reapproved 
as of January 1 , 1982. 

ADDRESSES: Availability of matter 
incorporated by reference in the 
amendment is as follows: 

For Examination 

1. FAA Rules Docket. FAA 
Headquarters Building, 800 
Independence Avenue, SW.. 
Washington. DC 20591; 
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2. The FAA Regional Office of the 
region in which affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SLAP. 

For Purchase 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200). FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, DS 
Government Printing Office, 

Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures 
Standards Branch (AFS-420), Technical 
Programs Division, Flight Standards 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description on each SIAP is 
contained in the appropriate FAA Form 
8260 and the National Flight Data Center 
(FDC)/Permanent (P) Notices to Airmen 
(NOTAM) which are incorporated by 
reference in the amendment under 5 
U.S.C. 552(a). 1 CFR part 51, and $ 97.20 
of the Federal Aviation Regulations 
(FAR). Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SLAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction of charts printed by publishers 
of aeronautical materials. Thus, the 
advantages of incorporation by 
reference are realized and publication of 
the complete description of each SIAP 
contained in FAA form documents is 


unnecessary. The Provisions of this 
amendment state the affected CFR (and 
FAR) sections, with the types and 
effective dates of the SIAPs. This 
amendment also identifies the airport, 
its location, the procedure identification 
and the amendment number. 

The Rule 

This amendment to part 97 of the 
Federal Aviation Regulations (14 CFR 
part 97) establishes, amends, suspends, 
or revokes SIAPs. For safety and 
timeliness of change considerations, this 
amendment incorporates only specific 
changes contained in the content of the 
following FDC/P NOT AM for each 
SIAP. The SIAP information in some 
previously designated FDC/Temporary 
(FDC/T) NOTAMs is of such duration as 
to be permanent. With conversion to 
FDC/P NOTAMs, the respective FDC/T 
NOTAMs have been cancelled. The 
FDC/P NOTAMs for the SIAPs 
contained in this amendment are based 
on the criteria contained in the U.S. 
Standard for Terminal Instrument 
Approach Procedures (TERP6). In 
developing these chart changes to SIAPs 
by FDC/P NOTAMs, the TERPs criteria 
were applied to only these specific 
conditions existing at the affected 
airports. 

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. All SIAP 
amendments in this rule have been 
previously issued by the FAA in a 
National Flight Data Center (FDC) 

Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for ail these 
SIAP amendments requires making them 
effective in less than 30 days. 

Further, the SIAPs contained in this 
amendment as based on the criteria 
contained in the US Standard for 
Terminal Instrument Approach 
Procedures (TERPs). Because of the 
close and immediate relationship 
between these SLAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SLAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making these SIAPs effective in less 
than 30 days. 


Conclusion 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a "major 
rule" under Executive Order 12291; (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 97 

All traffic control, Airports, 
Incorporation by reference, Navigation 
(Air), Standard instrument approaches. 
Weather. 

Issued in Washington, DC on July 31,1992. 
Thomas C. Accardi, 

Director, Flight Standards Service. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 UTC on the dates 
specified, as follows: 

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

1. The authority citation for part 97 
continues to read as follows: 

Authority: 49 U.S.C. App. 1348,1354(a), 

1421 and 1510; 49 U.S.C. 106(g) (revised Public 
Law 97—449, January 12,1983); and 14 CFR 
11.49(b)(2). 

2. Part 97 is amended to read as 
follows: 

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and 97.35 [Amended] 

By amending: $ 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; $ 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

5 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS. MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 

5 97.33 RNAV SIAPs; and 5 97.35 
COPTER SIAPs; identified as follows: 
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NFDC Transmittal Letter 


Effective 

State 

City 

Airport 

FDC No 

SIAP 

07/16/92_ 

MD 

Oakland....... 

Garrett County..... 

FDC 2/4066 

FDC 2/4089 

FDC 2/4176 

FOC 2/4166 

FOC 2/4181 

FOC 2/4193 

FOC 2/4273 

FDC 2/4272 

VOR RWY 26 AMDT 3... 

VOR/DME-3 RWY 17 ORIG... 

This replaces 2/3846 IN TL 92-16 

VOR-A AMDT 6A.. 

ILS RWY 17 AMDT 2A... 

NDB RWY 30L AMDT 9.. 

VOR-A AMDT 4... 

VOR RWY AMDT 1... 

NDB RWY 18 AMDT 2... 

07/18/92_ 

NH 

Manchester......... 

Manchester.. 

07/22/92_ 

AR 

Lake Village.«... ... . 

Lake Village Muni 

07/22/92 ... .. 

KS 

Newton__ 

Newton-City County 

07/22/92_ 

NE 

North Platte. 

Lee Bird Field... 

07/23/92_ 

MO 

Boonville..... 

Jesse Viertel Memorial.................... 

07/27/92_ 

MO 

Gideon.... 

Gideon Memorial... . .. 

07/27/92_ 

MO 

Kennett. 

Kennett Memorial. 





NFDC Transmittal Letter Attachment 

Lake Village 

Lake Village Muni 
Arkansas 

VOR-A AMDT 6A... 

Effective: 07/22/92 
FDC 2/4170/M32/ FI/P Lake Village 
Muni, Lake Village. AR. VOR-A AMDT 
6A....CAT D MDA 700,1IAA 575. VIS 2. 
This becomes VOR-A AMDT 6B. 

Newton 

Newton-City County 
Kansas 

ILS RWY 17 AMDT 2 ... 

Effective: 07/22/92 

FDC 2/4106/EWK/ FI/P Newton-City 
County. Newton. KS. ILS RWY 17 
AMDT 2A...Change ALSTG Note to 
read... If LCL ALSTG not received, use 
Wichita ALSTG and increase all DH/ 
MDAS 100 feet This is ILS RWY 17 
AMDT2B. 

Oakland 

Garrett County 
Maryland 

VOR RWY 26 AMDT 3 ... 

Effective 07/16/92 
FDC 2/4066/2G4/ FI/P Garrett 
County. Oakland. MD. VOR RWY 26 
AMDT 3...CAT D MINS NA. This is 
VOR RWY 26 AMDT 3A. 

Boonville 

Jesse Viertel Memorial 
Missouri 

VOR-A AMDT 4... 

Effective: 07/23/92 
FDC 2/4193/VER/ Fl/P Jesse Viertel 
Memorial. Boonville. MO. VOR-A 
AMDT 4...MDA 1640. HAA 926 CATS 
A/B/C, VIS CAT A/B iy 4 . C 2%. This 
becomes VOR-A AMDT 4A. 

Kennett 

Kennett Memorial 
Missouri 

NDB RWY 18 AMDT 2 ... 

Effective: 07/27/92 
FDC 2/4272/TKX/ FI/P Kennett 
Memorial. Kennett. MO. NDB RWY 18 
AMDT 2...CHG Note to read...Use Eaker 
AFB ALSTG. if not received use 


Dyersburg, TN ALSTG and increase all 
MDAS 40 FT. This becomes NDB RWY 
18 AMDT 2A. 

Gideon 

Gideon Memorial 
Missouri 

VOR RWY 15 AMDT 1... 

Effective: 07/27/92 
FDC 2/4273/M85/ FI/P Gideon 
Memorial. Gideon. MO. VOR RWY 15 
AMDT 1...CHG Note to read...Use Eaker 
AFB ALSTG. If not received, use 
Dyersburg. TN ALSTG and increase all 
MDAS 40 feet. This becomes VOR RWY 
15 AMDT 1A. 

North Platte 

Lee Bird Field 
Nebraska 

NDB RWY 30L AMDT 9... 

Effective: 07/22/92 

FDC 2/4181/LBF/ FI/P Lee Bird Field. 
North Platte. NE. NDB RWY 30L AMDT 
9...S1 MINS NA at night except by prior 
arrangement for RWY LGTS. This is 
NDB RWY 30L AMDT 9A. 

Manchester 

Manchester 
New Hampshire 
VOR/DME-3 RWY 17 ORIG... 

Effective: 07/18/92 
This replaces 2/3846 IN TL 92-16. 

FDC 2/4089/MHT/ FI/P Manchester. 
Manchester. NH. VOR/DME-3 RWY 17 
ORIG...Change S-17 MIN TO... MDA 
720. HAT 491 all cats, VIS cats A/B 1. C 
l-tt. D l-Y*. Change Concord ALSTG 
S-17 MIN TO... MDA 780. HAT 551 all 
cats. VIS cats A/B 1. C 1-V4. D 1-%. 

This is VOR/DME-3 RWY 17 ORIG A. 

JFR Doc. 92-19107 Filed 8-11-02; 8 45 am) 

BAJJNQ COOC 4910-1*41 


14 CFR Part 97 

(Docket No. 26937; Arndt. No. 1503] 

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA). DOT. 


action: Final rule. 


summary: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace to promote safe flight 
operations under instrument flight rules 
at the affected airports. 

EFFECTIVE DATE: An effective date of 
each SIAP is specified in the 
amendatory provisions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31,1980, and reapproved 
as of January 1,1982. 

addresses: Availability of matters 
Incorporated by reference in the 
amendment is as follows: 

For Examination — 

1. FAA Rule9 Docket. FAA 
Headquarters Building. 800 
Independence Avenue. SW.. 
Washington. DC 20591: 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase — 

Individual SIAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- 
200). FAA Headquarters Building. 600 
Independence Avenue. SW.. 

Washington. DC 20591: or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 
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By Subscription — 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 

Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Paul J. Best, Flight Procedures Standards 
Branch (AFS-420), Technical Programs 
Division, Flight Standards Service. 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
267-6277. 

SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SLAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51. and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SLAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to part 97 is effective 
upon publication of each separate SIAP 
as contained in the transmittal. Some 
SIAP amendments may have been 
previously issued by the FAA in a 
National Flight Data Center (FDC) 
Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SLAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs, an effective date at 
least 30 days after publication is 
provided. 


Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SLAPs 
are unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 

List of Subjects in 14 CFR Part 97 

Air traffic control, Airports, 
Incorporation by reference. Navigation 
(Air), Standard instrument approaches, 
Weather. 

Issued in Washington, DC, on July 31.1992. 
Thomas C. Accardi, 

Director. Flight Standards Service. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 UTC on the dates 
specified, as follows: 

PART 97— STANDARD INSTRUMENT 
APPROACH PROCEDURES 

1. The authority citation for part 97 
continues to read as follows: 

Authority: 49 U.S.C. App. 1348, 1354(a), 

1421 and 1510; 49 U.S.C. 106(g) (Revised Pub. 
L. 97-449, January 12,1983); and 14 CFR 
11.49(b)(2). 

2. Part 97 is amended to read as 
follows: 


§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and 97.35 ( Amended ] 

By amending: 5 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN; 5 97.25 LOC, LOC/DME. 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; 5 97.31 RADAR SIAPs; 

§ 97.33 RNAV SIAPs; and § 97.35 
COPTER SIAPs, identified as follows: 

. . . Effective October 15, 1992 

Winfield/Arkansas City, KS—Strother 
Field. VOR Rwy 35. Orig. 
Winfield/Arkansas City, KS—Strother 
Field, NDB Rwy 35, Arndt. 3 
Winfield/Arkansas City. KS—Strother 
Field, ILS Rwy 35, Arndt. 3 
Winfield/Arkansas City, KS—Strother 
Field, VOR/DME RNAV Rwy 35, 
Arndt. 3 

Clarksdale, MS—Fletcher Field, NDB-A, 
Orig. 

Clarksdale. MS—Fletcher Field, NDB 
Rwy 18, Arndt. 6. Cancelled 
Clarksdale, MS—Fletcher Field, NDB 
Rwy 36, Arndt. 7 

Marshall. MO—Marshall Meml Muni, 
NDB Rwy 36, Arndt. 1, Cancelled 
Bradford, PA—Bradford Regional, 

RNAV Rwy 5, Orig.. Cancelled 
Bradford, PA—Bradford Regional, 

RNAV Rwy 23, Orig., Cancelled 
Washington, PA—Washington Co, LOC 
Rwy 27. Arndt. 1 

El Campo, TX—El Campo Metro Airport 
Inc, VOR/DME Rwy 17. Arndt. 2, 
Cancelled 

El Campo, TX—El Campo Metro Airport 
Inc. VOR/DME Rwy 35, Arndt. 4. 
Cancelled 

El Campo, TX—El Campo Metro Airport 
Inc, NDB Rwy 35. Arndt. 3, Cancelled 
Manassas. VA—Manassas Muni/Harry 
P. Davis Field, VOR-B, Arndt. 3 
Manassas, VA—Manassas Muni/Harry 
P. Davis Field. NDB-A. Arndt 8 
Manassas, VA—Manassas Muni/Harry 
P. Davis Field. ILS Rwy 16L, Arndt. 3 
Manassas. VA—Manassas Muni/Harry 
P. Davis Field, RNAV Rwy 16R. Arndt. 
7 

Portsmouth, VA—Hampton Roads. NDB 
Rwy 2, Arndt. 5 

Williamsburg. VA—Williamsburg- 
Jamestown, VOR-B, Amdt. 2 

. . . Effective September 17,1992 

Dover/Cheswold, DE—Delaware 
Airpark, VOR Rwy 27, Amdt. 6 
Jacksonville, FL—Jacksonville Inti, LOC 
BC Rwy 31, Amdt. 8 

Jacksonville, FL—Jacksonville Inti, NDB 
Rwy 31. Orig. 

Plant City, FL—Plant City Muni. NDB 
Rwy 9, Orig. 
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Aubum-Lewiston, ME—Aubum- 
Lewiston Muni, VOR-A, Orig. 
Aubum-Lewiston, ME—Aubum- 
Lewiston Muni, VOR/DME-A, Arndt. 
3, Cancelled 

Aubum-Lewiston, ME—Aubum- 
Lewiston Muni. NDB Rwy 4. Amdt. 8 
Aubum-Lewiston. ME—Aubum- 
Lewiston Muni, ILS Rwy 4. Amdt. 7 
Park Rapids, MN—Park Rapids Muni, 
VOR/DME Rwy 13. Amdt. 7 
Park Rapids, MN—Park Rapids Muni, 
VOR Rwy 31. Amdt. 12 
Park Rapids, MN—Park Rapids Muni. 

NDB Rwy 31. Amdt. 3, Cancelled 
Park Rapids, MN—Park Rapids Muni. 
NDB Rwy 31, Orig. 

Park Rapids, MN—Park Rapids Muni, 
ILS Rwy 31, Orig. 

Southhampton. NY—Southhampton. 

COPTER VOR/DME RNAV 187, Orig. 
Linden. NJ—Linden, VOR-C, Orig. 
Linden. NJ—Linden, VOR/DME-D, Orig. 
Siler City, NC—Siler City Municipal. 

NDB Rwy 21, Orig. 

Lewisbuig. WV—Greenbrier Valley. 

NDB Rwy 4, Amdt 4 
Lewisburg. WV—Greenbrier Valley, ILS 
Rwy 4. Amdt. 7 

Rhinelander, WI—Rhinelander-Oneida 
County, VOR/DME Rwy 23. Amdt. 9 
Cheyenne. WY—Cheyenne, NDB Rwy 
26, Amdt. 13 

Cheyenne. WY—Cheyenne, ILS Rwy 26. 
Amdt. 33 

. Effective August 20, 1092 

Ames, IA—Ames Muni. LOC Rwy 1. 
Orig. 

Ames. IA—Ames Muni, LOC Rwy 31. 

Amdt. 5, Cancelled 
Ames, IA—Ames Muni, NDB Rwy 1. 
Orig. 

Ames, IA—Ames Muni. RNAV Rwy 31, 
Amdt. 5, Cancelled 
Peoria. IL—Greater Peoria Regional, 
VOR or Tacan Rwy 13, Amdt. 23 
Peoria, IL—Greater Peoria Regional. ILS 
Rwy 13, Amdt. 6 

Peoria, IL—Greater Peoria Regional. 

RADAR-1, Amdt. 12 
Chatham, MA—Chatham Muni. NDB-A, 
Orig. 

Keene, NH—Dillant-Hopkins, LOC Rwy 
2. Amdt. 1. Cancelled 
Keene, NH—Dillant-Hopkins. ILS Rwy 2, 
Orig. 

Dallas, TX—Dallas Love Field, ILS Rwy 
13R, Amdt. 2 

Barre-Montpelier. VT—Edward F. 

Knapp State. VOR/DME Rwy 35, Orig. 
Barre-Montpelier. VT—Edward F. 

Knapp State. VOR Rwy 35, Amdt. 2 
Barre-Montpelier, VT—Edward F. 

Knapp State, LOC Rwy 17. Amdt. 5. 
Cancelled 

Barre-Montpelier, VT—Edward F. 

Knapp State. NDB Rwy 35, Amdt. 3 
Barre-Montpelier, VT—Edward F. 

Knapp State. ILS Rwy 17, Amdt. 4 


Note: Remove and destroy the following 
procedure listed in TL 92-12 EFF for 20 AUG 
92: 

Fayetteville, AR—Drake Field, VOR-A, 
Amdt. 24. 

|FR Doc. 92-19108 Filed 8-11-92; 8:45 am) 

BILLING CODE 4910-U-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 510 and 520 

Animal Drugs, Feeds, and Related 
Products; Lambert-Kay; Technical 
Amendment 

agency: Food and Drug Administration. 
HHS. 

ACTION: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect the 
correct name, address, and drug labeler 
code for Lambert-Kay, A Division of 
Carter-Wallace, Inc. This action is being 
taken to improve the accuracy of the 
regulations. 

EFFECTIVE DATE: August 12, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Judy M. O’Haro, Center for Veterinary 
Medicine (HFV-230), Food and Drug 
Administration, 7500 Standish PL, 
Rockville. MD 20855, 301-295-8737. 
SUPPLEMENTARY information: Lambert- 
Kay, A Division of Carter-Wallace, Inc., 
P.O. Box 1001, Half Acre Rd.. Cranbury. 
NJ 08512-0181, has informed FDA that 
the current drug labeler code assigned to 
Lambert-Kay, A Division of Carter- * 
Wallace. Inc., in the animal drug 
regulations is incorrect. The existing 
regulations in 5 510.600(c)(1) and (c)(2) 
(21 CFR 510.600(c)(1) and (c)(2)) list 
“011614" as the drug labeler code for 
Lambert-Kay, A Division of Carter- 
Wallace, Inc. However, the correct drug 
labeler code is "011615." The name and 
address for Lambert-Kay. A Division of 
Carter-Wallace. Inc., was also 
incorrectly listed in 5 510.600(c)(1) and 
(c)(2). Accordingly, FDA is amending 
5 510.600(c)(1) and (c)(2) to reflect the 
correct name, address, and drug labeler 
code. FDA is also amending 21 CFR 
520.580(b)(1) to reflect the correct drug 
labeler code for Lambert-Kay, A 
Division of Carter-Wallace. Inc. 

List of Subjects 

21 CFR Part 510 

Administrative practice and 
procedure, Animal drugs. Labeling. 
Reporting and recordkeeping 
requirements. 


21 CFR Part 520 
Animal drugs. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR parts 510 and 520 are amended as 
follows: 

PART 510—NEW ANIMAL DRUGS 

1. The authority citation for 21 CFR 
part 510 continues to read as follows: 

Authority: Secs. 201. 301, 501, 502, 503. 512. 
701. 706 of the Federal Food. Drug, and 
Cosmetic Act (21 U.S.C. 321. 331. 351. 352. 353. 
360b. 371. 376). 

§510.600 [Amended] 

2. Section 510.600 is amended in the 
table in paragraph (c)(1) by revising the 
entry for "Lambert Kay, A Division of 
Carter-Wallace, Inc." and in the table in 
paragraph (c)(2) by removing the entry 
for “011614" and adding a new entry for 
"001615“ to read as follows: 

§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 

• * • • * 

(c) # # • 


Drug 

Firm name and address labeler 

code 


Lambert-Kay, A Division of Carter-Wallace. 

Inc.. P.O. Box 1001. Half Acre Rd.. 

Cranbury. NJ 08512-0181____ 011615 

• • • • • 


(2 , . . . 


Drug 

labeler Firm name and address 

code 


• ■ • • • 

011615 Lambert-Kay. A Drvtsion of Carter-Wallace. 

Inc.. P.O. Box 1001. Half Acre Rd . 
Cranbury. NJ 08512-0181 

• • • • • 


PART 520-ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 

3. The authority citation for 21 CFR 
part 520 continues to read as follows: 

Authority: Sec. 512 of the Federal Food. 
Drug, and Cosmetic Act (21 U.S.C. 360b). 
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$520,580 (Amended) 

4. Section 520.580 Dichlorophene and 
toluene capsules is amended in 
paragraph (b)(1) by removing *‘011614 M 
and adding in its place “011615”. 

Dated: August 4.1992. 

Robert C. Livingston, 

Director, Office of New Animal Drug 
Evaluation, Center for Veterinary Medicine. 
(FR Doc. 92-19035 Filed 8-11-92: 8:45 am] 
BILLING CODE 4160-01-f 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

Federal Highway Administration 

23 CFR Part 1212 

[NHTSA Docket No. 91-17; Notice 21 

RIN 2127-AE10 

Drug Offender's Driver's License 
Suspensidn * 

agency: National Highway Traffic 
Safety Administration (NHTSA) and 
Federal Highway Adminstration 
(FHWA), Department of Transportation 
(DOT). 

action: Final rule. 

summary: This final rule implements a 
new program enacted by the 
Department of Transportation and 
Related Agencies Appropriations Act 
for FY 1991, as amended. Section 333 of 
the Act requires the withholding of 
certain Federal-aid highway funds from 
States that do not enact legislation 
requiring the revocation or suspension 
of an individual's driver’s license upon 
conviction for any violation of the 
Controlled Substances Act or any drug 
offense. This final rule sets forth the 
manner in which States must certify that 
they are not subject to this withholding, 
and the disposition of funds that are 
withheld. 

effective DATE: September 11.1992. 

FOR FURTHER INFORMATION CONTACT: 

In NHTSA; Mr. William Holden, Office 
of Alcohol and State Programs. Traffic 
Safety Programs, Room 5130, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 

DC 20590, telephone (202) 366-2722; or 
Ms. Sharon Y. Vaughn, Office of Chief 
Counsel, room 5219, National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW.. Washington, DC 
20590, telephone (202) 366-1834. 

In FHWA: Mr. Warren Harper, Office 
of Highway Safety, room 3407. Federal 
Highway Administration, 400 Seventh 
Street. SW., Washington. DC 20590. 


telephone (202) 366-2172; or Mr. Wilbert 
Baccus, Office of Chief Counsel, room 
4230, Federal Highway Administration. 
400 Seventh Street, SW., Washington. 
DC 20590, telephone (202) 366-0780. 
SUPPLEMENTARY INFORMATION; The 
Department of Transportation and 
Related Agencies Appropriations Act 
for FY 1991, Public Law 101-516, was 
signed into law on November 5,1990. 
Section 333 of the Act requires the 
withholding of certain Federal-aid 
highway funds from States that do not 
enact legislation requiring the 
revocation or suspension of an 
individual's driver's license upon 
conviction for any violation of the 
Controlled Substances Act (Public Law 
91-513, as amended) or any drug 
offense. If a State decides not to enact 
such legislation, the section stipulates a 
procedure by which the State can avoid 
the withholding of funds. 

On October 7,1991 (56 FR 50536), 
NHTSA and FHWA issued a Notice of 
Proposed Rulemaking (NPRM) seeking 
comments on their proposal to 
implement section 333 of the 
Department of Transportation and 
Related Agencies Appropriation Act for 
Fiscal Year 1991. 

NHTSA and FHWA received over 40 
comments to the docket in response to 
the NPRM. These comments were 
received from Senator Frank R. 
Lautenberg. 22 States, the National 
Association of Governors' Highway 
Safety Representatives (HAGHSR), 
National Conference of State 
Legislatures (NCSL), National 
Transportation Safety Board (NTSB), 
American Civil Liberties Union (ACLU), 
Chrysler Motors Corporation (Chrysler). 
Federal Bureau of Investigation (FBI), 
Drug Enforcement Agency (DEA) and an 
interested individual. 

The Department of Transportation 
and Related Agencies Appropriations 
Act, for FY 1992, Public Law 102-143. 
was signed into law on October 28,1991. 
Section 333 of that Act in effect repealed 
section 333 of Public Law 101-516 and 
replaced it with a provision that was 
virtually the same. The new section 333 
amended title 23 United States Code by 
adding a new section 159. That 
corrected a technical error in the old 
section 333 which had incorrectly 
amended section 104 of title 23, United 
States Code. 

Also, subsequent to the NPRM the 
Intermodal Surface Transportation 
Efficiency Act of 1991 (ISTEA of 1991). 
Public Law 102-240 was signed into law 
on December 18.1991. Section 1006 
redesignated the old Federal-aid 
systems as the National Highway 
System and the Interstate System. 


Section 1007 added the Surface 
Transportation Program. The FHWA has 
determined sections 104(b)(2) (the 
Federal-aid primary system), 104(b)(2) 
(the Federal-aid secondary system), 
104(b)(5) (the Interstate System), and 
104(b)(6) (the Federal-aid urban system) 
of the old title 23, United States Code, 
which were cited in the above 
appropriations acts, correspond to 23 
U.S.C. 104(b)(1), the interim National 
Highway System, 104(b)(3), the Surface 
Transportation Program, and 104(b)(5), 
the Interstate System of the new title 23, 
United States Code. 

General Comments 

The agencies received general 
comments in support of the NPRM from 
such commenters as NTSB, the 
Governor of Michigan and Chrysler. 
NTSB. for example, commented that it 
believes the loss of a driver’s license, 
particularly a commercial driver’s 
license, for a non-traffic drug offense 
conviction, may act as a deterrent to 
drug use by motor vehicle operators 
(especially those who are not habitual 
drug users). Accordingly. NTSB supports 
the intent of the rule. The Governor of 
Michigan stated “[I] support this ruling 
because it will serve as a catalyst to 
strengthen our drugged driving laws." 
Chry sler commented that it “fully agrees 
with the agency in its efforts to promote 
a safer driving environment and 
supports this notice of proposed 
rulemaking." 

The agencies also received some 
general comments of caution. 
Specifically, Virginia commented that, 
as a matter of policy, the use of 
suspensions of the driving privilege 
should be applied prudently. An 
interested individual asserted that this 
rule “not only will do nothing to resolve 
the drug problem, forcing states to adopt 
laws to revoke licenses of drug 
offenders is an unnecessary 
infringement on the freedoms of 
individual motorists." North Dakota 
commented that sanctions upon 
highway funds negatively impact 
highway safety. 

Kansas considered the statute to be 
unfair. The State commented, “since the 
Department of Revenue is the licensing 
agency in Kansas, this law and 
rulemaking puts the Department of 
Transportation in the position of not 
being able to control its own destiny. 

We would be the agency that is 
penalized if Kansas does not enact and 
enforce the legislation, but we would not 
be responsible for the enforcement of 
the legislation." 

While they share some of these 
concerns, some commenters recognized 
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that the agencies are merely 
implementing a Congressional mandate. 
NAGHSR stated, "we understand, 
however, that NHTSA had little to do 
with the requirement's authorization and 
is only responsible for its 
implementation." Similarly, Nevada 
commented, "Although we understand 
this rulemaking is only to clarify how 
the Act will be implemented and not 
whether the Act will be implemented, 
we feel it is important to express our 
disappointment [with] this federal law." 

Some commenters' concern about the 
Federal law went beyond 
disappointment. According to the ACLU, 
a driver’s license is "property" within 
the meaning of the Due Process clause 
of the U.S. Constitution, and any 
legislation affecting its use must be 
rationally related to a legitimate state 
interest. The ACLU argued that 
implementation of section 159 violates 
the Due Process clause, and indicated 
that it "opposes any state law based on 
the rule that would violate the Due 
Process clause." 

The State of Illinois pointed out that, 
in People v. Lindner , 127 I11.2d 174, 535 
N.E.2d 829 (1989), its State Supreme 
Court found that an Illinois law which 
imposed driver licensing sanctions 
against persons convicted of sex 
offenses failed to meet this rational 
basis test, and declared the law (which 
also included certain drug offenses) to 
be unconstitutional. The Court 
explained: 

In applying this test, we identify the public 
interest that the statute is intended to protect, 
examine whether the statute bears a 
reasonable relationship to that interest, and 
determine whether the method used to 
protect or further that interest is reasonable. 
Id . at 178, 535 N.E. 2d at 833. 
***** 

[W)e conclude that the public interest the 
statute was intended to protect is the interest 
in keeping the roads free of two kinds of 
drivers: those who threaten the safety of 
others, and those who have abused the 
privilege to drive by doing so illegally * * * 
or by using a vehicle to commit a criminal 
act. In short, the public interest is the safe 
and legal operation and ownership of motor 
vehicles. 

Having identified the public interest at 
stake, we next examine whether the statute 
bears a reasonable relationship to that 
interest. We readily conclude that it does not 
* 4 # Id. at 177, 535 N.E.2d at 832. 

Kansas suggested, in its comments, 
that a State law based on a different 
stated statutory purpose may be more 
likely to survive constitutional 
challenge. According to Kansas: 

Under the rational-basis test, a legislative 
enactment must bear a reasonable 
relationship to the public interest intended to 
be protected, and the means adopted must be 


a reasonable method of accomplishing the 
desired objective. As long as the statute is 
not arbitrary or irrational, and is reasonably 
related to a legitimate state purpose, it must 
be upheld. Some States have upheld statutes 
which revoke or suspend a driver's license as 
a rational exercise of a legitimate state 
purpose while others have not. 
***** 

A statute which complies with § 333 is 
most likely to be upheld if the stated 
statutory purpose is to deter the commission 
of drug offenses [rather than to deter drug 
usage or to promote highway safety], because 
it is reasonable that a legislature might 
believe that the deprivation of driving 
privilege would be a deterrent to the 
commission of drug offenses. 

In addition, the opinions expressed by 
the majority of the Supreme Court of 
Illinois in Lindner are not held 
universally. Lindner itself was a divided 
decision. In State of New Jersey v. 

Kathy Smith, 58 N.J. 202, 276 A.2d 369 
(1971), for example, the New Jersey 
Supreme Court found a law which 
imposed driver's licensing sanctions 
against persons who unlawfully used 
narcotic drugs to be constitutional. The 
Court explained: 

Defendant contends that to take away her 
driver's license automatically for a single 
incident of marihuana use which was 
unconnected with actual driving is to visit 
arbitrary and unusual punishment upon her. 
Forfeiture under such circumstances, she 
claims, has no rational relation to her 
unlawful act. We cannot agree. Id. at 204. 276 
A .2d at 371. 

• * * * • 

[W]e hold the view that whether the 
specified license forfeiture be deemed a 
punitive sanction for narcotics use or a 
regulation to protect motorists on public 
highways from dangers associated with such 
use, the statute cannot be deemed 
unconstitutional on any of the grounds 
advanced by defendant. Id. at 208, 276 A.2d 
at 375. 

NHTSA and FHWA do not accept the 
ACLU’s position that implementation of 
section 159 violates the Due Process 
clause of the U.S. Constitution and that 
any State law enacted thereunder 
should be opposed on constitutional 
grounds. Section 159 was passed by 
Congress to encourage States to enact 
and enforce laws to deter drug offenses 
and, as Kansas states, it is reasonable 
that State legislatures might believes 
that the deprivation of driving privileges 
would be a deterrent to both the 
commission of drug offenses and to the 
operation of vehicles while under the 
influence of drugs. The agencies 
encourage the States to consider 
Kansas’ analysis as they contemplate 
the enactment of legislation. Of course, 
as explained in further detail below, if a 
State legislature determines that such a 
law would not serve the public interests 


in that jurisdiction, the legislature may 
instead pass a resolution opposing such 
a law. 

The Michigan Department of 
Transportation recommended that the 
Final rule require that individuals 
convicted of drug offenses notify their 
employers of the suspension as a 
condition of their sentence and certify 
that they will notify their employers of 
any drug convictions prior to 
employment. These comments are 
outside the scope of this rulemaking 
action. NHTSA and FHWA wish to 
point out, however, that employers of 
motor vehicle operators and commercial 
drivers are already authorized to receive 
certain driver license information 
(including information about 
suspensions) concerning their 
employees and prospective employees 
through the National Driver Register and 
the Commercial Driver’s License 
Information System. 

Finally, NAGHSR requested that 
NHTSA extend the comment period 
established in the NPRM. NHTSA 
denied this request on January 27.1992, 
for a number of reasons. The agency 
explained that no other commenters 
requested an extension, that the 
agencies had received comments after 
the closing date and considered them 
and that, to the extent possible, the 
agencies would continue to consider 
future comments as they were received. 
Finally. NHTSA expressed the agencies’ 
belief that an extension of the comment 
period would delay issuance of the final 
rule. 

NAGHSR had itself, as had several 
other commenters, expressed a strong 
interest in the agencies’ issuing a Final 
rule as expeditiously as possible. 
NHTSA and FHWA have attempted to 
do so. The agencies regret that the Final 
rule was not published early in the 1992 
State legislative sessions, as we had 
initially hoped. However, the agencies 
attempted to provide sufFicient 
information in the NPRM. to enable 
State legislatures to begin deliberations 
based on that document, and with 
today’s publication of this Final rule, 
States will have sufFicient time to take 
action in their 1993 legislative sessions. 
Every State, except one, is scheduled to 
hold a regular legislative session in 1993, 
and that State has the power to call a 
special session of its legislature, if the 
need arises. Furthermore, that State has 
introduced legislation during this 
session and believes the legislation 
meets the criteria established by this 
rule. 
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Adoption of Drug Offender's Driver's 
License Suspension 

The legislation specifically provides 
that the Secretary must withhold a 
portion of Federal-aid highway funds 
from any State that does not meet 
certain statutory requirements. To avoid 
such withholding, a State must have 
enacted and be enforcing a law that 
provides for the revocation or 
suspension of the driver's license of any 
individual who is convicted for any 
violation of the Controlled Substances 
Act of any drug offense. Alternatively, a 
State can avoid the withholding of funds 
by submitting to the Secretary a written 
certification stating that the Governor is 
opposed to the enactment or 
enforcement of such a law and that the 
legislature has adopted a resolution 
expressing its opposition to such a law. 

As explained in the NPRM, the 
requirements of the Commercial Motor 
Vehicle Safety Act of 1986 would remain 
unaffected by any such resolution. 
Specifically, a State may not waive the 
requirement of 49 CFR 383.51 without 
facing a reduction in Federal-aid 
highway funds. Section 383.51 requires 
that a person who is convicted of either 
driving a commercial motor vehicle 
(CMV) while under the influence of a 
controlled substance or using a CMV in 
the commission of a controlled 
substance-related felony must be 
disqualified from operating a CMV for a 
period of from one year to life, 
depending on the specific offense(s). 

Any State that does not enact and 
enforce a law that provides for the 
revocation or suspension of the driver's 
license of drug offenders or submit to 
the Secretary written certification from 
the Governor that he or she is opposed 
to the enactment or enforcement of such 
a law in the State will be subject to 
withholding of a portion of its Federal- 
aid highway funds. In accordance with 
the statute. If a State does not meet the 
statutory requirements by October 1, 
1993, five percent of its FY 1994 Federal- 
aid highway apportionment under 23 
U.S.C. 104(b)(1). 104(b)(3). and 104(b)(5) 
shall be withheld. These sections relate 
to the apportionments for the National 
Highway Systems, the Surface 
Transportation Program and the 
Interstate System (including interstate 
construction and interstate resurfacing, 
restoration, rehabilitation and 
reconstruction (4R) funds). Five percent 
will be withheld also in FY 1995 if the 
State does not meet the requirements by 
October 1,1994. If the State does not 
meet the statutory requirements by 
October 1 of any subsequent fiscal year 
(beginning with FY 1996). ten percent of 


its Federal-aid highway apportionments 
under these sections will be withheld. 

Compliance Criteria 

As the agencies explained in the 
NPRM published on October 7,1991, to 
avoid the withholding of Federal-aid 
highway funds, a State has two 
alternatives, the first of which is to 
enact and enforce a law that meets the 
statutory criteria in section 159(a)(3): 

A State meets the requirements of this 
paragraph If— 

(A) the State has enacted and is enforcing 
a law that requires in all circumstances, or 
requires in the absence of compelling 
circumstances warranting an exception— 

(i) the revocation, or suspension for at least 
8 months, of the driver’s license of any 
individual who is convicted, after the 
enactment of such law, of— 

(I) any violation of the Controlled 
Substances Act or 

(II) any drug offense, and 

(ii) a delay in the issuance or reinstatement 

of a driver’s license to such an Individual for 
at least 6 months after the individual applies 
for the issuance or reinstatement of a driver's 
license if the individual does not have a 
driver’s license, or the driver’s license of the 
individual is suspended, at the time the 
individual is so convicted. # • 

Some of the commenters requested 
that the agencies provide the States with 
as much flexibility as possible, within 
the confines of the language and spirit of 
the Federal statute, and NHTSA and 
FHWA have attempted to do so in this 
implementing regulation. 

1. Statutory Definitions 

Section 159(c)(1) defines the term 
“driver’s license” to mean “a license 
issued by a State to any individual that 
authorizes the individual to operate a 
motor vehicle on highways." This 
definition has been adopted in this final 
rule, and encompasses licenses that 
permit individuals to operate any type of 
motor vehicle, including motorcycles 
and commercial motor vehicles. 

The term "drug offense" is also 
defined in the statute (section 159(c)(2)). 
The term covers any criminal drug 
offense including “the possession, 
distribution, manufacture, cultivation, 
sale, transfer, or the attempt or 
conspiracy to possess, distribute, 
manufacture, cultivate, sell, or transfer 
any substance the possession of which 
is prohibited under the Controlled 
Substances Act or * * * the operation 
of a motor vehicle under the influence of 
such a substance." As noted in the 
NPRM, while section 519 requires that 
States take a driver licensing action 
against violators of these drug offenses, 
the offenses covered by this definition 
are not limited to moving violations. In 


fact, to be covered, these offenses need 
not be motor vehicle-related at all. 

A number of comments were received 
relating to this issue. California raised 
some concern because some state 
statutes prohibiting drug activities do 
not mirror exactly the federal Controlled 
Substances Act. The State questioned 
whether there would be some latitude 
afforded in the case of differences. 
Similarly. Oregon’s Department of 
Transportation commented that the 
NPRM is not clear as to whether 
"criminal" drug offense is determined by 
federal or state law. For example, under 
Oregon law, possession of les9 than one 
ounce of marijuana is a “violation." not 
a “criminal" offense. 

As the agencies explained in the 
NPRM, the Act does not require a State 
to enact any particular drug offense law. 
In other words, the Act does not require 
a State to amend its drug offenses to 
mirror those found under the Federal 
Controlled Substances Act, to proscribe 
new drug offenses covered by the 
agencies’ regulation but not currently 
found in the State statute or to 
criminalize acts that are considered only 
violations under State law. The Act 
requires only that if a particular drug 
offense enumerated in the agencies* 
definition of that term is proscribed by a 
State and an individual is convicted for 
a violation of that offense, the State 
must suspend, revoke or delay the 
issuance of that individual’s driver's 
license. 

In addition, section 159 requires that, 
if a State resident is convicted of a 
covered drug offense in another State or 
under the Federal Controlled Substances 
Act the resident's State law must 
authorize the State to take a licensing 
action against that drug offender. The 
State must have authority to suspend or 
revoke a State resident’s driver’s license 
for an out-of-state drug conviction or a 
drug conviction under the Federal 
Controlled Substances Act. 

Based on a preliminary review of 
State statutes currently on the books, it 
is unclear to the agencies whether any 
State law fully meets this criterion. 
NHTSA and FHWA are unaware of any 
State law. for example, that specifically 
authorizes the State to take licensing 
actions based on a Federal Controlled 
Substances Act conviction. Any State 
that believes its law provides sufficient 
authority to meet this criterion may 
demonstrate compliance by submitting a 
regulation or binding policy directive 
interpreting its statute, if the statute is 
not clear on its face. 

The Minnesota Department of Public 
Safety commented that the term “drug 
offense" is defined too broadly. The 
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State suggested that the definition 
should be limited to include only gross 
misdemeanor and felony drug offenses. 
Similarly. Montana commented that 
when its 1990 legislature passed a law 
designed to meet the Federal 
requirement, it felt that only felony drug 
convictions needed to be suspended or 
revoked. According to Montana's 
comments, its legislature felt that the 
driver license sanctions would not be 
effective for minor drug offenses since 
the current drug laws carry a severe 
criminal sanction. 

The agencies do not believe the 
statute affords this measure of 
flexibility. In addition, we believe it 
would be impracticable, if not 
impossible, to delineate certain 
classifications of crimes that must result 
in driver licensing sanctions and those 
that are not covered, since States 
classify crimes on different bases. 
Accordingly, under the regulation, in the 
absence of compelling circumstances (as 
discussed further below), a criminal 
conviction for any covered drug offense 
(discussed above) must result in the 
suspension, revocation or delayed 
issuance of an offender's driver’s 
license. If a State classifies an 
"offenses” as a mere violation and no 
criminal conviction results, then that 
State would not be required to take 
action against the violator's driver’s 
license. 

Accordingly, the agencies have 
adopted the proposed definition of "drug 
offense,” as set forth in the NPRM, 
without change. 

Since the statutory definition of "drug 
offense” includes manufacturing among 
the activities that are unlawful, the 
agencies proposed, in the NPRM. that 
this term would cover not only 
controlled and counterfeit substances 
but also listed chemicals, the possession 
of which was made unlawful by the 
Chemical Diversion and Trafficking Act 
of 1988, Public Law 100-690. 

In response to the agencies' proposal, 
the DEA explained that, unlike the 
Controlled Substances Act, which 
makes it unlawful merely to possess 
controlled and counterfeit substances, 
the Chemical Diversion and Trafficking 
Act creates no similar offense regarding 
listed chemicals. Since all listed 
chemicals (such as acetone or ether) 
have legitimate uses in commerce and 
industry, it would be impossible to make 
it unlawful simply to possess such 
chemicals. 

Accordingly, based upon the DEA 
comments, NHTSA and FHWA have 
decided to delete the reference to listed 
chemicals from the proposed definition 
of the term "substance the possession of 
which is prohibited under the Controlled 


Substances Act." This definition has 
otherwise been adopted without change. 

Section 159(c)(3) provides that the 
term "convicted" includes "adjudicated 
under juvenile proceedings.” In other 
words, the statute requires State laws to 
provide that juveniles who are 
adjudicated for drug offenses outside of 
criminal proceedings must also be 
subject to revocation or suspension of 
their driver’s licenses. If these 
individuals do not have driver’s 
licenses, then the State must delay 
issuance of driving privileges to them. 

Consequently, in cases where a 
juvenile court finds that a drug offense 
has been committed by a juvenile 
offender and decides to take jurisdiction 
of that offender, such a decision must be 
considered to be a conviction for the 
purpose of this regulation and must 
result in the revocation, suspension or 
delay in issuance of that offender’s 
driver’s license. 

Texas stated that it assumed that the 
term "conviction” means final 
conviction only, and that the State 
would not be required to revoke, 
suspend or delay the issuance of the 
license of an individual that has been 
placed on probation prior to conviction 
or whose judgment has been deferred. 
The agencies agree that this regulation 
does not cover such cases, since the 
individual in question has not yet been 
convicted. Of course, if States wish to 
impose a license revocation, suspension 
or delayed issuance during the 
probationary or deferral period, they 
would not be prohibited from doing so 
under this regulation. 

2. Compelling Circumstances 

Section 159(a)(3)(A) provides that, to 
meet the statutory requirements, the 
State law must require the revocation, 
suspension or delay in issuance of 
driver’s licenses for drug offenders "in 
ail circumstances” or "in the absence of 
compelling circumstances warranting an 
exception." The statute does not specify 
what circumstances would warrant an 
exception. 

In the NPRM, the agencies expressed 
their belief that this language provides 
States with flexibility to issue restricted 
licenses to individuals in certain limited 
circumstances, but the agencies did not 
propose to define which circumstances 
would warrant an exception for the 
States. 

Oregon took exception to the 
agencies' view that the "compelling 
circumstances" exemption in Section 
333 would apply only to the issuance of 
restricted or hardship licenses. Rather, 
the State believes Congress intended, by 
this provision, to permit States to 
decide, in the presence of "compelling 


circumstances," not to revoke, suspend 
or delay issuance of an individual’s 
driving privileges at all. After further 
consideration of the statutory language 
and in light of Oregon’s comments. 
NHTSA and FHWA have decided to 
accept State laws, under this provision, 
that provide for any of the following, 
upon a finding of "compelling 
circumstances": the issuance of 
restricted or hardship licenses: that 
driving privileges will not be revoked or 
suspended or their issuance delayed: or 
a reduction to less than six months in 
the term of suspension, revocation or 
delay. 

With regard to the circumstances that 
would warrant an exception, the 
comments were somewhat varied. The 
Minnesota Department of Public Safety 
agreed with the agencies that "States 
should have discretion to define 
’compelling circumstances’ and to 
determine how those compelling 
circumstances will be addressed by the 
driver licensing agency." The State 
asserted that, "The states remain the 
experts in determining which conditions 
are warranted within their jurisdictions, 
and therefore that discretion should be 
retained within the final rule." 

Some commenters. however, 
requested additional guidance. 
NAGHSR, for example, stated that 
"(w)hile we applaud NHTSA’s 
willingness to maximize state discretion 
on an important definitional issue, the 
Agency’s stance is problematic for 
states. In effect, the Agency has created 
a guessing game for states on the issue 
of compelling circumstances, and states 
must guess what the drafters had in 
mind." This was certainly not the 
agencies' intention. 

To rectify this problem, NAGHSR 
recommends that the agencies provide 
some examples, guidance or criteria 
regarding the circumstances that would 
be acceptable under the regulation. 

As the agencies explained in the 
NPRM, when NHTSA originally 
promulgated its regulation implementing 
section 408 of the Highway Safety Act of 
1966, Incentive Grant Criteria for 
Alcohol Traffic Safety Programs, the 
agency defined the particular conditions 
for which restricted or hardship licenses 
could be issued to drunk drivers. Over 
time, however, NHTSA found these 
conditions to be overly restrictive for 
the States and amended the regulation 
by deleting them. Under the revised 
Section 408 regulation, the issuance of 
restricted, hardship or conditional 
licenses is permissible, provided they 
are issued in accordance with a State 
law, regulation, binding policy directive 
or Statewide published guidelines 
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establishing the conditions for issuing 
such a license and in exceptional 
circumstances specific to the offender. It 
Is up to each State to decide what those 
conditions will be. 

For the purpose of clarification, these 
same criteria have been incorporated 
into 5 1212.4(d) of this drug offender 
regulation. In other words, it would be 
permissible for a State to decide to issue 
a restricted, hardship or conditional 
license, or to decide not to revoke, 
suspend or delay issuance of a driver's 
license or to decide to reduce the period 
of suspension, revocation or delay, 
provided the decision is made in 
accordance with a State law, regulation, 
binding policy directive or Statewide 
published guidelines establishing the 
conditions for making such a decision 
and in exceptional circumstances 
specific to the offender. It is up to each 
State to decide what the conditions will 
be. Since this language has been 
modeled after NHTSA’s section 408 
regulation, the agencies agree with 
Kansas' suggestion that, when drafting a 
drug offender law, a State could use its 
DU1 law as a model. If a State models 
the exceptions in its drug offender law 
after those found in its DUI law, and the 
State's DUI law has been found to be 
acceptable under NHTSA's section 408 
program, the State can expect that its 
drug offender law would not be found to 
be in non-compliance on the basis of the 
exceptions allowed. 

In response to New York’s request for 
clarification, the regulation will permit 
the review of an individual's specific 
circumstances against a uniformly 
applied set of standards. 

Missouri indicated, in its comments, 
that it considered proposed legislation 
that does not allow drug offenders to 
receive limited or restricted driving 
privileges at all. Of course, this 
regulation does not require States to 
provide for any exceptions in their laws. 
States may comply with the regulation 
by choosing to revoke, suspend or delay 
issuance of drug offenders’ licenses in 
all circumstances, without exception. 

3. Enforcement 

Section 159 requires not only that 
States enact drug offender's driver’s 
license suspension statutes, but also 
that they enforce such statutes. The Act 
does not explain, however, how States 
are to satisfy this enforcement 
requirement. The Senate Report for the 
measure states: 

The requirement * * * is satisfied so long 
as the State is attempting in good faith to 
enforce the law. If a State resident is 
convicted of a drug offense in another State, 
and officials of the State of residence are 
unaware of the conviction, the failure of the 


State of residence to revoke or suspend the 
offender’s driver’s license would not, by 
itself, be a sufficient basis to find the State of 
residence in noncompliance with the bill’s 
requirements. Similarly, if State officials are 
unaware of the conviction of a resident under 
the Controlled Substances Act, the failure to 
revoke or suspend the resident’s license is 
not. by itself, a sufficient basis to find the 
State in noncompliance. S. Rep. No. 298,101st 
Cong., 1st Sess. 5 (1989). 

The Senate Report suggests that a 
State could show good faith efforts to 
enforce its law by entering into 
agreements with other States or with 
Federal officials to inform each other oT 
drug offense convictions. The report 
indicates, however, that such 
agreements are not required by the Act. 
Id. 

The agencies proposed that, in order 
to comply with the enforcement 
criterion. States with qualifying laws 
would be required to submit a 
description of the steps they are taking 
to enforce their law with regard to 
within-State convictions, out-of-State 
convictions, Federal convictions and 
juvenile adjudications. 

The NPRM expressed the agencies' 
intent to accept good faith efforts and 
not mandate that States meet any 
particular condition as a prerequisite. It 
proposed that States would be permitted 
to show good faith in a number of ways. 
With regard to out-of-State and Federal 
convictions, for example, as suggested 
by the Senate Report, the agencies 
proposed that States could show good 
faith by entering into agreements with 
Federal officials and with other States to 
inform each other of drug offense 
convictions. The agencies suggested that 
such agreements could be modeled after 
the Driver License Compact, under 
which States report convictions for 
major moving violations to a driver’s 
home State. The agencies also suggested 
that States could establish procedures 
for submitting inquiries to the National 
Crime Information Center (NCIC) prior 
to issuing or renewing an individual's 
driver’s license. 

The comments on this aspect of the 
proposal raised several concerns. 
NAGHSR, Missouri and Oregon, for 
example, asserted that requiring use of 
the NCIC would create new difficulties 
for the States, and comments received 
from the FBI, outlining the procedures 
States would be required to follow to 
receive NCIC information, confirm their 
apprehension. Missouri and Oregon also 
urged that States should not be required 
to enter into new compacts to meet the 
requirements of section 333: that 
currently available systems, such as the 
Driver License Compact, should be 
modified as necessary and used instead. 


Additionally, with regard to Federal 
convictions. Missouri recommended that 
“the federal government [should] be 
responsible for reporting [federal] 
convictions to the states. If Federal 
convictions are not received by the 
states they should not be penalized." 

NHTSA and FHWA have 
reconsidered this aspect of the NPRM in 
light of these comments, and have 
revised the proposed regulation to 
provide clarification. The agencies agree 
that States should not be penalized for 
matters which are beyond their control. 
Accordingly, this rule has been revised 
to clarify that a State will not be out of 
compliance with the enforcement 
criterion if it fails to receive information 
from Federal or out-of-State courts. 
Rather, compliance will be based on 
whether the State is reporting drug 
convictions to other States and on 
whether the State is taking licensing 
actions on Federal, within-State and out- 
of-State information it does receive. 

To meet this criterion, a State must 
demonstrate that, upon receiving 
notification that a State driver has been 
convicted of a within-State, out-of-State, 
Federal conviction, or juvenile 
adjudication, the State is revoking, 
suspending or delaying the issuance of 
that drug offender’s driver’s license (in 
the absence of compelling circumstances 
warranting an exception). The State 
must also demonstrate that, when the 
State convicts an individual of a drug 
offense, it is notifying (or is taking steps 
to establish procedures to notify) the 
appropriate State office or, if the 
offender is a non-resident driver, the 
appropriate office in the driver’s home 
State. 

The agencies agree with the 
commenters that the Driver License 
Compact is probably the best vehicle for 
States to use for disseminating this 
information. Accordingly, with regard to 
the dissemination of information, the 
agencies intend to consider State 
membership in and use of the Driver 
License Compact as an indication of 
good faith. If a State is not a member of 
the Driver License Compact, then that 
State may show good faith by joining 
the Compact or entering into agreements 
with other States to exchange conviction 
information. 

The agencies recognize that it may 
require some time for non-member 
States to become members of the 
Compact or to develop these 
agreements. As NAGHSR pointed out in 
its comments, it has taken many years 
for the Driver License Compact to obtain 
the level of State participation it 
currently enjoys. Accordingly, this final 
rule provides that a State which is not 
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yet disseminating conviction 
information to other States may show 
good faith by submitting a plan that 
describes the steps it is taking to 
establish procedures for doing so. 

There is some question as to whether 
the Driver License Compact can be used 
to exchange information concerning all 
drug offenses. It is clear that the 
exchange of information concerning 
drug offenses which involve moving 
violations does not present a problem 
under the Compact. However, it is 
possible that a modification may be 
required to the Driver License Compact 
and, consequently, to State enabling 
legislation, to cover information relating 
to drug offenses that do not Involve a 
vehicle. Virginia suggested that drug 
convictions could be treated in the same 
way as driving while intoxicated 
convictions to allow these records to be 
exchanged through the Driver License 
Compact. The agencies recommend that 
the Driver License Compact Commission 
review this issue and advise the States 
on how best to proceed. 

With regard to Federal records, the 
agencies intend to initiate discussions 
with appropriate officials regarding the 
dissemination of these records to the 
States. 

NAGHSR raised a number of issues 
relating to this portion of the agencies' 
proposal. NAGHSR asserted that the 
availability, reliability and 
completeness of conviction records 
varies considerably from court to court. 
According to NAGHSR’s comments: 

In many states, * * * conviction 
information is not routinely conveyed to the 
state licensing agency. A new data linkage 
system would have to be developed within 
the state just to convey in-state conviction 
information to the licensing agency. 

Additionally, states generally do not have 
the capability to undertake state-tostate 
exchanges of drug conviction-related data. 
While the states are in the process of 
improving their criminal justice data bases in 
response to a number of federal legislative 
mandates, it will be many yeara before 
complete and accurate conviction 
information is available in a uniform format 
that ia easily transferable between states. 

The agencies recognize that it will 
take some time for many States to 
become fully capable of exchanging 
drug offense conviction information with 
other States and that, in some cases. 
States must take action even to ensure 
that drug offense conviction information 
can be conveyed internally to the State's 
licensing agency. In light of these 
circumstances, the agencies will accept 
from States either a showing that the 
State is making the necessary 
notifications (to the State licensing 
agency for resident drug offenders or to 


another State for non-re9ident 
offenders) or a plan describing the steps 
it is taking to establish the procedures 
for doing so. 

NAGHSR also commented that many 
States are prohibited from circulating 
arrest information without data relating 
to disposition, making state-to-state 
transfers difficult if not impossible. The 
agencies believe this concern is 
unfounded, since the regulation only 
requires that States exchange drug 
offense conviction records, not arrest 
information. 

California stated that the issue of 
retention and reportability of drug 
offenses is not addressed in the NPRM. 
Specifically, the State asked whether its 
inclusion of conviction information on 
public driver records would violate 
Federal requirements regarding 
confidentiality of information and 
suggested that the rule specify the length 
of time that such conviction information 
should be retained on these records. 

California need not be concerned that 
its inclusion of conviction information 
on its public driver records would 
violate the Federal Privacy Act The 
Federal statute pertains only to Federal, 
not State systems of records. 
Accordingly, if there are restrictions on 
the information maintained by States on 
their driving records, they would be 
covered by State not Federal privacy 
laws. 

The Federal Privacy Act would 
impose restrictions on the maintenance 
of these State records only if they are 
reported to a Federal agency and 
maintained in a Federal system of 
records. For example, once a State takes 
a driver licensing action against a drug 
offender, that State would report the 
action to the National Driver Register 
(NDR), as it currently does for other 
adverse driver licensing actions. Since 
the NDR is a Federal system of records, 
once the record is reported to the NDR, 
it would be maintained in accordance 
with the requirements of the Privacy 
Act. 

With regard to the retention of 
records, NHTSA and FHWA believe 
that States should be permitted to set 
their own requirements. The agencies do 
not believe this needs to be addressed in 
this regulation. 

4. Suspension , Revocation or Delay 

Section 159(a)(3)(A)(i) requires that 
States revoke or suspend for at least six 
months the driver's license of any 
individual who is convicted of the 
Controlled Substances Act or any drug 
offense. The statute is silent about the 
effect, if any. a prison term would have 
on the suspension or revocation. A drug 
offender, for example, may be sentenced 


to serve one year in prison. The agencies 
asked for comments on whether that 
individual should be deprived of his or 
her driver's license for at least six 
months after the prison term is 
completed, or whether the suspension or 
revocation period could instead run 
concurrently with the term of 
imprisonment imposed. 

The agencies explained, in the NPRM. 
that section 159 was enacted in large 
part to deter drug offenders. It is clear 
that the section will also reduce the 
incidence of driving under the influence 
of drugs by deterring drug offenses. The 
agencies expressed their belief in the 
NPRM, that if a drug offender serves the 
six-month period in prison, such 
punishment provides a greater degree of 
deterrence than would the suspension or 
revocation of the individual’s driver's 
license. NHTSA and FHWA therefore 
proposed that the license suspension or 
revocation term would run concurrently 
with any prison term imposed. If the 
offender serves less than six months in 
prison, however, the agencies indicated 
that the full six-month suspension or 
revocation would have to be completed 

The ACLU questioned this statement 
and seemed to interpret it to mean that, 
under the agencies’ proposal, a six- 
month prison term would be treated 
differently than a term of shorter length 
It would not. To clarify, the agencies 
meant that, if the offender serves less 
than six months in prison, the offender's 
driving privileges would have to be 
suspended or revoked for the remainder 
of the six-month period. For example, if 
an offender serves four months in 
prison, that person's driving privileges 
would have to be suspended or revoked 
for a minimum of two additional months 
after being released from jaiL In other 
words, regardless of the length of the 
prison term, the license suspension or 
revocation must be for a six-month 
period. 

Every other commenter that 
addressed this issue supported the 
agencies' proposal to allow States to 
provide that the license suspension or 
revocation term would run concurrently 
with any prison term imposed. 
Accordingly, the agencies have adopted 
this aspect of the NPRM without change. 

If the drug offender does not have a 
driver’s license or if the offender's 
driver's license is suspended at the time 
the individual is convicted. Section 
159(a)(3)(A)(ii) requires that the State 
law must provide for a delay in the 
issuance or reinstatement of the 
individual’s driver's license for at least 
8Lx months after the individual applies 
for issuance or reinstatement of his or 
her driving privileges. The agencies 
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indicated, in the NPRM, that the statute 
seems to provide that the six-month 
period would not begin to run until the 
individual initiates the issuance or 
reinstatement process by submitting an 
actual application. 

The agencies requested comments 
from the States regarding whether this 
would impose unnecessary burdens on 
driver licensing operations, and whether 
there is a preferable method for marking 
the beginning of the six-month period 
within the meaning of the statute. 

Specifically, the agencies requested 
comments on whether it would be 
preferable instead to require that 
issuance or reinstatement of the 
individual’s driver’s license be delayed 
for at least six months after the 
individual otherwise would have been 
eligible to have his or her driver’s 
license issued or restored. 

In general, the commentere agreed 
that a strict reading of the statute would 
result in the imposition of unnecessary 
burdens for State driver licensing 
operations and were in favor of the 
agencies’ approach. Accordingly, 
today’s final rule modifies the regulatory 
language proposed in the NPRM to make 
it clear that individuals need not apply 
for issuance or reinstatement of their 
driving privileges for the six-month 
period to begin to run. 

Several related comments were raised 
as well. Montana argued that imposing a 
six-month delay in the future, rather 
than immediately at the time of 
conviction, is not sensible in the case of 
very young offenders. The State pointed 
out that these individuals, if convicted 
of drug offenses at a young age, will be 
denied a license when they otherwise 
would have been eligible to receive a 
driver’s license for offenses they 
committed years earlier. 

This is precisely what Congress had in 
mind when it enacted section 159. The 
Act was passed largely to deter youths 
from committing drug offenses. If States 
were to suspend or revoke the privilege 
to drive or apply for a license at the time 
of the offense for youths not yet eligible 
to apply for a driver’s license, as 
suggested by Montana, much of the 
deterrent value of the Act would be lost. 
Moreover, the statutory language 
compels this result, since the Act 
specifically includes a separate 
provision that requires this six-month 
delay. Accordingly, States must provide 
for a six-month delay to qualify under 
the statute. Of course, States may also 
authorize their courts to determine in 
compelling circumstances specific to an 
offender that a suspension in certain 
cases is unwarranted. 

Similarly, Wisconsin recommended 
that the delayed suspension should not 


be mandatory. The State instead 
supported giving the courts tlTe option. 
To the extent that courts may decide not 
to impose a licensing sanction upon a 
finding of compelling circumstances, 
courts would have an option under the 
law. 

Oregon stated that most, if not all, 
States require the suspension, 
revocation or denial of a person’s 
driving privileges for a conviction of 
driving while under the influence and 
that the NPRM creates a separate 
reason for denying driving privileges to 
individuals who already have had their 
driving privileges suspended. Virginia 
suggested that the regulation specifically 
provide that States may treat the 
suspension of an individual’s driver’s 
license due to conviction of a drug 
offense in the same way it treats 
conviction (or administrative 
suspension) of the driver's license for 
operation of a motor vehicle in a drunk 
or drugged condition. The agencies do 
not fully understand these comments. 

Under this final rule, an individual 
convicted of driving while under the 
influence of drugs must be subject to a 
six-month suspension or revocation of 
driving privileges. If the individual 
currently has no driver’s license, the 
individual must wait an additional six 
months, beyond the date he or she 
would otherwise have been eligible to 
apply for a license, before receiving 
driving privileges. If the individual’s 
driver’s license is currently under 
suspension or revocation, the period of 
suspension or revocation must be 
extended by an additional six months. 
The regulation does not mandate the 
procedures the State must use to impose 
these sanctions. 

The agencies believe Oregon and 
Virginia may be concerned about a 
situation in which an individual loses 
driving privileges administratively for 
driving while under the influence of 
drugs. Upon conviction, that individual’s 
driver’s license would already bfe under 
suspension and a literal reading of the 
statute would require that the 
suspension period must be extended for 
an additional six months. The agencies 
do not believe the statute should be 
interpreted in this manner. To satisfy 
the requirements of section 159, an 
individual need only be subject to one 
suspension period, which lasts not less 
than six months, for any single drug 
offense. 

5. Certification 

To avoid the withholding of Federal- 
aid highway funds, the NPRM proposed 
that each State would be required to 
submit a certification on an annual 
basis. The proposal provided further 


that States would be required to submit 
their certifications by April 1,1993, to 
avoid the withholding of funds in fiscal 
year 1994. Thereafter, States would be 
required to submit certifications by 
January 1 of each year (beginning with 
January 1,1994) to avoid the withholding 
of funds in the following fiscal year 
(beginning with FY 1995). 

The National Conference of State 
Legislatures commented that the April 1 
deadline in 1993 might pose a problem 
for States, particularly those that meet 
only in odd-numbered years. Under 
section 159, the withholding of funds 
from noncomplying States must take 
place on October 1,1993. While any 
State found to be in compliance prior to 
the October 1st date would not have its 
funds withheld, the agencies encourage 
each State to meet the April 1,1993 
deadline, to ensure that NHTSA and 
FHWA have adequate time to review 
the State’s certification demonstrating 
compliance with the statutory 
requirements. The submission of a 
certification after that date could result 
in the delayed release or temporary 
withholding of funding. 

The NPRM indicated that States could 
submit their certifications along with 
their Certifications of Speed Limit 
Enforcement, which are required to be 
submitted annually in accordance with 
23 CFR Part 659. Texas went further, and 
suggested combining also other NHTSA 
and FHWA certifications. The agencies 
have no objection, if a State wishes to 
submit these certifications together. 
However, we caution States to consider 
the additional coordination that may be 
required both within the State and 
among DOT officials for combined 
submissions. Some States may conclude 
that this additional coordination would 
be too time and resource-consuming to 
be beneficial. 

The NPRM proposed also that the 
agencies would accept a certification by 
either the Governor of a State or an 
official designated by the Governor. 
However. Senator Lautenberg, who 
sponsored section 159 in Congress, 
expressed strong opposition to this 
aspect of the agencies’ proposal, 
particularly with respect to States that 
comply with section 159 by passing 
resolutions, or “opting out’’ of enacting 
and enforcing a complying law. Senator 
Lautenberg stated in his comments: 

Authorizing Governors to delegate the right 
to “opt out" would be inconsistent not only 
with the language of the law, but with the 
clear legislative intent underlying the statute. 
The committee report on the legislation states 
that the “opt out” provision “is designed to 
ensure that State leaders (a) give serious 
consideration to the concept of license 
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suspension for all drug offenders, (b) make an 
affirmative decision about whether to adopt 
the approach, and (c) can then be held 
accountable to their constituents for that 
decision.* 4 Senate Report 101-298 at page 3. 
These goals can be achieved only if State 
political leaders—both Governors and 
legislatures—personally and explicitly go on 
record m opposition to compliance. 

Today’s final rule has been amended in 
response to the Senator s comments. 

As explained m the NPRM, the 
certifications required to be submitted 
under this Part will provide the agencies 
with the basis for finding States in 
compliance with the Drug Offender’9 
Driver’8 License Suspension 
requirements. Accordingly, until a State 
has been determined to be in 
compliance with these requirements, the 
agencies proposed that the certification 
must consist of a certify ing statement 
and also supporting documentation. 
Once a State has been determined to be 
in compliance with the requirements, the 
NPRM provided that the State would 
then be required to submit a certifying 
statement, but would no longer be 
required to submit supporting 
documentation, unless the State's law or 
enforcement efforts had changed 
significantly enough so as to warrant an 
amendment of the State’s supporting 
material. A State would be required to 
amend its supporting material, for 
example, if it had qualified under the 
enforcement criterion of this regulation 
by submitting a plan and had failed to 
make progress under its plan in 
subsequent years. 

The NPRM explained that if a State 
believes that it ha9 a law that revokes or 
suspends the driver’s license of drug 
offenders in conformance with the 
statutory and regulatory requirements, 
the State would be required to submit a 
certifying statement to this effect. With 
the certification, the State would be 
required to submit a copy of its 
conforming law and. as discussed 
earlier, a description of the steps the 
State is taking to enforce the law. Once 
a State is determined to be in 
compliance, it would be required to 
submit only the certifying statement. It 
would not be required to resubmit its 
law or describe again its enforcement 
efforts. If the State’s law or its 
enforcement efforts were to change 
significantly, or the State had failed to 
make progress under its plan, the State 
would be required to amend or 
supplement its original submission. 

if a State has not enacted or is not 
enforcing a conforming law. the NPRM 
proposed that it can avoid the 
withholding of funds by submitting, not 
earlier than the adjournment sine die of 
the First regularly scheduled session of 


the State's legislature which begins after 
November 5.1990. a written certification 
signed by the Governor stating that he 
or she is opposed to the enactment or 
enforcement in the State of a drug 
offender’s driver's license suspension 
law. The Governor would also be 
required to submit written certification 
that the legislature (including both 
Houses where applicable) ha3 adopted a 
resolution expressing its opposition to 
such a law and a copy of the resolution. 

Once such a State is determined to be 
in compliance, the NPRM proposed that 
it would be required to submit only the 
Governor’s certifying statement. The 
State legislature would not be required 
to pass a resolution each successive 
year, and the State would not be 
required to resubmit a copy of the 
resolution. 

Commenters from four States 
expressed the opinion that, once a 
State's certification has been accepted, 
the State should no longer be required to 
submit the annual certification, except 
to show or demonstrate adequate 
enforcement or unless the State's laws 
or position had changed. One 
commenter objected, in particular, in 
cases where the State had passed a 
resolution in opposition of the low. 

With regard to States that comply 
with section 159 by enacting and 
enforcing complying laws, we believe 
the State submission of annual 
certifications is the only way to ensure 
that the agencies are cognizant of 
changes to State laws and enforcement 
efforts. With regard to States that 
comply with section 159 by passing 
resolutions, we believe that State 
submission of annual certifications is 
the only way to ensure that leaders in 
these States continue to. as Senator 
Lautenberg stated in his comments, 

“give serious consideration to” the 
passage of drug offender's driver's 
license suspension laws. Additionally, 
the agencies believe the certification 
requirements proposed in the NPRM 
impose only a minimal burden on the 
States. Accordingly, today's final rule 
will continue to require the submission 
of annual certifications from the States. 

West Virginia objected altogether to 
the requirement that, in States that do 
not enact and enforce a complying law. 
the legislature must pass a resolution 
expressing its opposition to such a law. 
In West Virginia s view, a statement 
from the Governor should be sufficient. 
The agencies have not adopted this 
recommendation because section 
159{a)(3)(B)(ii) specifically requires that 
the legislature in such States adopt a 
resolution. 

The proposed regulatory text In the 
NPRM included certification statements 


for use both by States that believe they 
meet section 159(a)(3) on the basis that 
they have enacted and are enforcing a 
conforming law and by States that 
instead pass a resolution. The agencies 
received no comments on the content of 
the proposed certification statement for 
States that enact and enforce 
conforming laws. Comments were 
received, however, on the content of the 
other proposed certification. 

The State of Washington, for example, 
asserted that States should be permitted 
to express their own reasons for not 
supporting conforming legislation. The 
National Conference of State 
Legislatures (NCSL) sought assurance 
that a State would not be unduly 
penalized if it has a drug offender 
license suspension law. but the law does 
not comply in all respects with the 
statutory requirements. NCSL suggested 
that the certification should 
accommodate the needs of these States 
by providing that the State is opposed to 
the enactment or enforcement of "a law 
which conforms to all federal 
compliance criteria.” 

The agencies' inclusion of certification 
statements in the proposed regulation 
was intended to facilitate the 
certification process for the States, not 
to create new difficulties in achieving 
compliance. To provide additional 
flexibility and ensure that these 
certification statements do not 
themselves become an impediment for 
compliance with section 159, the 
agencies have modified these 
statements in today's final rule. In 
response to NCSL’s concern. We have 
also amended the regulation to permit 
States to submit certification statements 
that are similar to those included in the 
regulation, but do not use precisely the 
same words. In addition, the agencies 
wish to clarify that the certification 
statements in the regulation are for the 
Governor's use in preparing a 
submission to DOT. State legislature are 
not bound to use this language. If they 
oppose enactment or enforcement of a 
law that meets the section 159 criteria, 
they may express their opposition in 
their own words. 

Illinois requested a special allowance 
to cover its particular circumstances. 
According to its comments, the State of 
Illinois had enacted and was enforcing a 
statute that imposed a driver’s license 
sanction for a conviction of certain drug 
offenses. The Illinois Supreme Court, 
however, found this law to be 
unconstitutional. The State's comments 
claimed, "As a result of the ruling, 
Illinois driver’s license sanctions can 
only be imposed for offenses which 
directly relate to operating or being in 
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actual physical control of a motor 
vehicle." The State also expressed its 
belief that “the Illinois General 
Assembly would be reluctant to pass a 
resolution expressing opposition to a 
law requiring the suspension or 
revocation of an individual's driver ’9 
license for drug-related offenses." 

On this basis. Illinois requested that it 
be excused from the requirement that its 
legislature must pass a resolution. The 
state suggested instead that, if a State 
enacts a law as required and that State's 
Supreme Court finds the law 
unconstitutional, the State would be 
exempt from sanctions. 

The agencies are not convinced that 
the Lindner decision necessarily 
precludes Illinois from imposing driver 
licensing sanctions for any offence 
which is not directly related to operating 
or being in actual physical control of a 
motor vehicle. We believe that the 
Illinois Supreme Court's decision was 
much more narrow r ly drawn. As 
explained earlier, we believe Lindner 
found the State law unconstitutional 
because it did not sufficiently further the 
public interest it was intended to 
benefit; namely, the safe and legal 
operation and ownership of motor 
vehicles. The Supreme Court in Illinois, 
or another State, may uphold the 
constitutionality of a similar law. 
however, if it were enacted for a 
different purpose, such as deterring the 
commission of drug offenses. 

The agencies understand Illinois’ 
concern that its General Assembly may 
be reluctant to pass a resolution 
expressing opposition to a drug offender 
driver license suspension law. However, 
we do not believe the language or intent 
of section 159 allows for the exemption 
suggested by Illinois. As explained 
above, the agencies have attempted to 
make the requirements regarding 
certification and the passage of 
resolutions as flexible as possible. In 
response to comments from NCSL, we 
have modified the regulation concerning 
the language to be contained in State 
certifications and we have clarified that 
State legislatures may express their 
opposition to enacting or enforcing a 
complying law in their own words. The 
agencies hope that these changes 
proride sufficient flexibility to cover 
unusual circumstances, like those which 
exist in the State of Illinois. 

The Illinois Office of the Secretary of 
State suggested alternatively that where 
a State’s highest court deems a drug 
offender's driver's license suspension 
law to be unconstitutional, the State 
should be able to use the compelling 
circumstance exception to justify the 
State's suspension of a driver’s license 
only when the drug offense is connected 


to the operation of a motor vehicle. As 
stated earlier, the agencies have not 
defined compelling circumstances. It is 
up to each State to develop its own 
definition. A State law may. under 
today’s final rule, provide courts with 
authority to make exceptions, and not 
take licensing actions against an 
individual convicted of a drug offense 
that is unrelated to the operation of a 
motor vehicle. However, as explained 
previously, such exemptions must be 
made in accordance with State law. 
regulation, binding policy directive or 
statewide published guidelines 
establishing the conditions for making 
such a decision and in exceptional 
circumstances specific to the offender. 

In other words, the exceptions must be 
clearly set forth on a Statewide basis 
and compelling circumstances must be 
applied as an exception, not as the rule. 
If a State, for example, does not provide 
at all for driver's license suspensions 
upon a conviction of non-motor vehicle 
related drug offense convictions that are 
covered by this regulation, the agencies 
will not accept such a State's law under 
the compelling circumstances exception. 
Such a State must change its law or pass 
a resolution. 

On August 13,1991, the Governor of 
Main expressed his opposition to the 
enactment or enforcement in Maine of a 
law that would comply with section 159. 
and submitted a copy of a resolution 
opposing such a law that was adopted 
by both Houses of the Maine legislature. 
On October 2,1991, the Secretary of 
Transportation responded, "Your letter 
and the joint resolution by the Maine 
Legislature, which are now on record, 
appear to meet the statutory 
requirements." With today's publication 
of the agencies' joint final rule, the 
agencies have determined that Maine's 
certification is acceptable. Maine will be 
formally notified of its compliance in FY 
1994 through FHWA’s normal 
certification of apportionments process. 
As explained in detail below, to avoid 
the withholding of funds in subsequent 
fiscal years, the State will be required to 
submit certification on an annual basis, 
by January 1 of each year. 

Notification of Compliance 

The agencies received no comments 
about the proposed notification 
procedures. They have, therefore, been 
adopted without change. For each fiscal 
year beginning with FY 1994. NHTSA 
and FHWA will notify States of their 
compliance or noncompliance with 
Section 159. based on a review of 
certifications received. This notification 
will take place through FHWA's normal 
certification of apportionments process. 
If the agencies do not receive a 


certification from a State or if the 
certification does not conform to the 
requirements of section 159 and this 
implementing regulation, the agencies 
will make an initial determination that 
the State is in noncompliance. States 
that are determined to be in 
noncompliance with section 159 will be 
advised of the amount of funds expected 
to be withheld through FHWA's 
advance notice of apportionments, 
normally not later than ninety days prior 
to final apportionment. 

Each State determined not to comply 
will have an opportunity to rebut the 
initial determination. These States will 
be notified of the agencies’ final 
determination of compliance or 
noncompliance as part of the 
certification of apportionments, which 
normally occurs on October 1 of each 
fiscal year. 

NHTSA and FHWA recognized, in the 
NPRM, that States may want to know as 
soon as possible whether their law's 
satisfy the requirements of section 159 
or want assistance in drafting 
conforming legislation. States w*ere, 
therefore, encouraged to request 
preliminary reviews and assistance from 
NHTSA's or FHWA’s Office of Chief 
Counsel 400 Seventh Street. SW„ 
Washington. DC 20590 and to request 
assistance from NHTSA and FHWA 
regional offices. 

The agencies have already received 
some requests for preliminary reviews 
and the agencies have been doing their 
best to respond as quickly and 
thoroughly as possible, within the 
constraints of responding during the 
pendency of a rulemaking action. Now 
that this final rule has been published, it 
will be easier for the agencies to 
respond. 

Because the agencies believe it may 
be helpful for the States, we have 
summarized below the elements that 
State laws must satisfy to be determined 
in compliance with section 159; 

1. Time Period 

a. Suspension or revocation for six (6) 
months. 

b. Delay for six (6) months if offender 
is under suspension or has no license. 

2. Drug Offense 

a. Violation of Federal Controlled 
Substances Act. 

b. Possession, distribution, 
manufacture, cultivation, sale, transfer, 
or attempt or conspiracy to do the same 
of any substance * * .* in any State, or 

c. Operation of a motor vehicle under 
the influence of any substance * * * in 
any State. 





35998 Federal Register / Vol. 57, No. 150 / Wednesday. August 12, 1992 / Rules and Regulations 


3. Conviction—Includes Juvenile 
Adjudications 

Based on a preliminary review of 
State l^ws, the following elements seem 
to be among the most problematic: (1) 
Not providing specific authority to take 
licensing actions for violations of the 
Federal Controlled Substance Acts; (2) 
not providing specific authority to take 
licensing actions for out-of-State 
convictions; (3) not providing for a 6- 
month suspension or revocation period, 
particularly for convictions for driving 
while under the influence; (4) not 
specifically providing that juvenile 
adjudications are covered or for a delay 
for offenders who are under suspension 
or have no license or for a delay for 
offenders who are under suspension or 
have no license; (5) providing that only 
certain offenders (such as those under a 
set age) are covered by the State’s 
statute; and (6) limiting covered drug 
offenses to include felonies (and in some 
cases, also gross misdemeanors). 

Period of Availability for Funds 

Sections 1212.6-.9 of this regulation, 
which pertain to the period of 
availability for funds, have also been 
adopted without change. As explained 
in the NPRM, section 159 provides an 
incremental approach to the withholding 
of funds for noncompliance. If a State is 
found to be in noncompliance in fiscal 
years 1994 or 1995, the State will be 
subject to a five percent withholding. If 
a State is found to be in noncompliance* 
in any subsequent fiscal year, beginning 
with FY 1996, the State will be subject to 
a ten percent withholding. 

In addition, if a State is found to be in 
noncompliance in fiscal years 1994 or 
1995, the funds withheld from 
apportionment to the State will remain 
available for apportionment to that 
State for a period of time, prescribed in 
the statute. If a State is found to be in 
noncompliance in any subsequent fiscal 
year, the funds withheld from 
apportionment will no longer be 
available for apportionment. 

Section 159(b)(1)(B) provides that, “No 
funds withheld under this section from 
apportionment to any State after 
September 30,1995, shall be available 
for apportionment to such State.” The 
disposition of these funds will be made 
in accordance with section 159(b)(4). 

Section 159(b)(1)(A) identifies the 
period of time during which funds 
withheld on or before September 30, 
1995, remain available for 
apportionment, and when they are to be 
restored if the Statecomplies with the 
Federal requirements before the fund 
lapse. Section 159(b)(3) establishes the 
period of time during which these 


subsequently apportioned funds will 
remain available to a State for 
expenditure. If the withheld funds lapse 
before they are restored, their 
disposition will be made in accordance 
with section 159(b)(4). 

These sections are virtually identical 
to those found in the National Minimum 
Drinking Age Act. as amended. 23 U.S.C. 
158. For a full discussion of how these 
provisions have been applied in 
practice, interested parties are 
encouraged to read the agencies’ joint 
final rule published in the Federal 
Register on August 18,1988 (53 FR 
31318). 

This final rule does not have any 
preemptive or retroactive effect. It 
imposes no requirements on the States, 
but rather encourages States to consider 
enacting and enforcing legislation 
requiring the revocation or suspension 
of an individual's driver's license upon 
conviction for certain drug offenses, 
through the potential withholding of 
Federal-aid highway funds. Any 
withholding of funds would not take 
place until FY 1994, and States can 
avoid the withholding of funds by either 
enacting and enforcing conforming 
legislation or submitting a certification 
that the Governor is opposed to such 
legislation and that the State legislature 
has adopted a resolution expressing its 
opposition to such a law. The enabling 
legislation does not establish a 
procedure for judicial review of final 
rules promulgated under its provisions. 
There is no requirement that individuals 
submit a petition for reconsideration or 
other administrative proceedings before 
they may file suit in court. 

Federalism Assessment 

This rulemaking action has been 
analyzed in accordance with the 
principles and criteria contained in 
Executive Order 12612, and it has been 
determined that it does not warrant the 
preparation of a federalism assessment. 
States can choose to enact and enforce a 
law that requires the suspension or 
revocation of driver’s licenses for drug 
offenders in conformance with section 
159(a)(3), and thereby avoid the 
withholding of Federal-aid highway 
funds. Alternatively. States can choose 
not to enact and enforce this type of 
law, and still avoid such withholding. To 
avoid the withholding of funds in such 
cases, the Governor must submit a 
certification that he or she is opposed to 
the enactment or enforcement in the 
State of such a law and that the State 
legislature has adopted a resolution 
expressing its opposition to such a law. 
The specific criteria that State laws 
must meet are mandated by section 159. 


Economic and Other Effects 

NHTSA has analyzed the effect of this 
action and has determined that it is not 
"major” within the meaning of Executive 
Order 12291, but that it is "significant” 
within the meaning of Department of 
Transportation regulatory policies and 
procedures. A preliminary regulatory 
evaluation of the impacts of the NPRM 
was prepared and placed in Docket 91- 
17; Notice 1. This preliminary evaluation 
provided information regarding the 
expected costs and benefits of the 
agencies' proposal and requested 
information demonstrating that license 
suspensions or revocations for drugged 
driving or illegal possession convictions 
deter drug use or reduce driver’s future 
involvement in crashes. It also 
requested comments on methods that 
States could use and the costs to 
develop systems for providing Federal, 
out-of-State and juvenile records to 
State Departments of Motor Vehicles. 

No comments were received responding 
directly to these questions. 

NAGHSR expressed concern in its 
comments that the drug conviction 
records requirement will be an 
enormous financial burden on a state at 
a time when states can ill afford new 
financial demands. Illinois estimated 
that implementation of this regulation 
will result in an additional 50,000 driver 
licensing actions that will have to be 
processed at a cost of $300,000 each 
year. Arizona estimated such a law 
would result in approximately 10.000 
additional suspensions each year. While 
California said there is no reasonable 
way to estimate the costs at this time, 
the State also expressed concern about 
the cost to implement a new drug 
offender suspension law, which would 
entail extensive modifications to 
computer programs and changes to 
automated court reporting systems. 

A Final Regulatory Evaluation has 
been prepared, which addresses the 
costs and benefits of the agencies’ joint 
final rule. This document has been 
placed in Docket 91-17; Notice 1. 

Persons interested in additional 
information regarding these costs and 
benefits are encouraged to request a 
copy of the Regulatory Evaluation from 
NHTSA’s Docket Section, room 5109, 

400 Seventh Street, SW., Washington, 

DC 20590, or by calling the Docket 
Section at (202) 366-4949. 

California asked whether any Federal 
funds will be available to States to 
implement such a law. While section 159 
does not create a separate grant 
program. States are permitted to use 
section 402 grant monies for the 
purposes of implementing this rule 
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In compliance with the Regulatory 
Flexibility Act, the agencies have 
evaluated the effects of this final rule on 
small entities. Based on the evaluation, 
we certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities. 

Any withholding of funds under the 
regulation will be from States. 
Accordingly, the preparation of a 
Regulatory Flexibility Analysis is 
unnecessary. 

The information collection 
requirements in this rule have been 
submitted to and approved by the Office 
of Management and Budget (OMB) 
pursuant to the requirements of the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seq. ) This collection of 
information has been assigned OMB 
Control Number 2127-0003 (’ Federal 
Aid Agreement and Cost Summary 
Forms for the Highway Safety Plan”] 
and has been approved for use through 
July 31.1995. 

The agencies have also analyzed this 
action for the purpose of the National 
Fnvironmentai Policy Act. The agencies 
have determined that this action will not 
have any effect on the human 
environment 

List of Subjects in 23 CFR Part 1212 

Driver licensing. Grant programs— 
Transportation. Drug abuse. Highway 
safety. Reporting and recordkeeping 
requirements. 

In accordance with the foregoing, part 
1212 of tide 23 of the Code of Federal 
Regulations is added to read as follows: 

PART 1212—DRUG OFFENDER S 
DRIVER S LICENSE SUSPENSION 

Sec. 

1212.1 Scope. 

12122 Purpose, 

1212.3 Definition*. 

1212.4 Adoption of drug offender’s driver’s 
license suspension. 

1212.5 Certification requirements. 

1212.6 Period of availability of withheld 
funds. 

12122 Apportionment of withheld funds 
after compliance. 

1212.8 Period of availability of subsequently 
apportioned funds. 

1212.9 Effect of noncompliance. 

1212.10 Procedures affecting states in 
noncomplianoe. 

Authority. Pub. L 101^516; Pub. L. 102-143: 
delegation of authority at 49 C.FR. § § 1.48 
and 1.50. 

§1212.1 Scope. 

This part prescribes the requirements 
necessary to implement 23 U.S.C. § 159. 
which encourages States to enact and 
enforce drug offender's driver's license 
suspensions. 


§ 1212.2 Purpose. 

The purpose of this part is to specify 
the steps that States must take in order 
to avoid the withholding of Federal-aid 
highway funds for noncomplianoe with 
23 U.S.C. 159. 

§ 1212J Definitions. 

As used in this part: 

(a) Convicted includes adjudicated 
under juvenile proceedings. 

(bj Driver's license means a license 
issued by a State to any individual that 
authorizes the individual to operate a 
motor vehicle on highways. 

(cj Drug offense means: 

(1) The possession, distributioa 
manufacture, cultivation, sale, transfer, 
or the attempt or conspiracy to possess, 
distribute, manufacture, cultivate, sell, 
or transfer any substance the possession 
of which is prohibited under the 
Controlled Substances Act. or 

(2j The operation of a motor vehicle 
under the influence of such a substance. 

(d) Substance the possession of which 
is prohibited under the Controlled 
Substances Act or substance means a 
controlled or counterfeit chemical, as 
those terms are defined in subsections 
102 (6) and (7) of the Comprehensive 
Drug Abuse Prevention and Control Act 
of 1970 (21 U.S.C. 802 (8) and (7) and 
listed In 21 CFR §§ 1038.11-.15. 

§ 1212.4 Adoption of drug offender's 
driver's license suspension. 

(a) The Secretary shall withhold five 
percent of the amount required to be 
apportioned to any State under each of 
sections 104{bHl). 104(b)(3). and 
104(b)(5) of title 23 of the United States 
Code on the first day of fiscal years 1994 
and 1995 If the States does not meet the 
requirements of this section on that 
date. 

(b) The Secretary shall withhold ten 
percent of the amount required to be 
apportioned to any State under each of 
sections 104(b)(1). 104(b)(3). and 
104(b)(5) of title 23 of the United States 
Code on the first day of fiscal year 1998 
and any subsequent fiscal year if the 
State does not meet the requirements of 
this section on that date. 

(c) A State meets the requirements of 
this section if: 

(1) The State has enacted and is 
enforcing a law that requires in all 
circumstances, or requires in the 
absence of compelling circumstances 
warranting an exception: 

(i) The revocation, or suspension for 
at least 6 months, of the driver’s license 
of any individual who is convicted, after 
the enactment of such law. of 

(A) Any violation of the Controlled 
Substances Act. or 

(B) Any drug offense, and 


(ii) A delay In the issuance or 
reinstatement of a driver’s license to 
such an individual for at least 6 months 
after the individual otherwise would 
have been eligible to have a driver’s 
license issued or reinstated if the 
individual does not have a driver’s 
license, or the driver’s license of the 
individual is suspended, at the time the 
individual is so convicted, or 

(2) The Governor of the State: 

(i) Submits to the Secretary no earlier 
than the adjournment sine die of the first 
regularly scheduled session of the 
State s legislature which begins after 
November 5.1990, a written certification 
stating that he or she is opposed to the 
enactment or enforcement in the State of 
a law described in paragraph (c)(1) of 
this section relating to the revocation, 
suspension, issuance, or reinstatement 
of driver’s licenses to convicted drug 
offenders: and 

(ii) Submits to the Secretary a written 
certification that the legislature 
(including both Houses where 
applicable) has adopted a resolution 
expressing its opposition to a law 
described in paragraph (c)(1) of this 
section. 

(d) A State that makes exceptions for 
compelling circumstances must do so in 
accordance with a State law. regulation, 
binding policy directive or Statewide 
published guidelines establishing the 
conditions for making such exceptions 
and in exceptional circumstances 
specific to the offender. 

§ 1212.5 Certification requirements. 

(a) Each State shall certify to the 
Secretary of Transportation by April L 
1993 and by January 1 of each 
subsequent year that it meets the 
requirements of 23 U.S.C 159 and this 
regulation. 

(b) If the State believes it meets the 
requirements of 23 US. C. 159 and this 
regulation on the basis that it has 
enacted and is enforcing a law that 
suspends or revokes the driver’s license 
of drug offenders, the certification shall 
contain: 

(1) A statement by the Governor of the 
State that the State has enacted and is 
enforcing a Drug Offender’s Driver’s 
License Suspension law that conforms 
to 23 U.S.C. 159(a)(3)(A). The certifying 
statement may be worded as follows:!. 
(Name of Governor), Governor of the 
(State or Commonwealth) of 

-, do hereby certify that the 

(State or Commonwealth) of 

-, has enacted is enforcing a 

Drug Offender’s Driver’s License 
Suspension law that conforms to section 
23 U.S. C. 159(a)(3)(A). 
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(2) Until a State has been determined 
to be in compliance with the 
requirements of 23 U.S.C. 159 and this 
regulation, the certification shall include 
also: 

(i) A copy of the State law, regulation, 
or binding policy directive implementing 
or interpreting such law or regulation 
relating to the suspension, revocation, 
issuance or reinstatement or driver’s 
licenses of drug offenders, and 

(ii) A statement describing the steps 
the State is taking to enforce its law 
with regard to within State convictions, 
out-of-State convictions, Federal 
convictions and juvenile adjudications. 
The statement shall demonstrate that, 
upon receiving notification that a State 
driver has been convicted of a within 
State, out-of-State or Federal conviction 
or juvenile adjudication, the State is 
revoking, suspending or delaying the 
issuance of that drug offender’s driver’s 
license; and that, when the State 
convicts an individual of a drug offense, 
it is notifying the appropriate State 
office or, if the offender is a non¬ 
resident driver, the appropriate office in 
the driver’s home State, If the State is 
not yet making these notifications, the 
State may satisfy this element by 
submitting a plan describing the steps it 
is taking to establish notification 
procedures. 

(c) If the State believes it meets the 
requirements of 23 U.S.C. 159(a)(3)(B) on 
the basis that it opposes a law that 
requires the suspension, revocation or 
delay in issuance or reinstatement of the 
driver’s license of drug offenders that 
conforms to 23 U.S.C. 159(a)(3)(A), the 
certification shall contain: 

(1) A statement by the Governor of the 
State that he or she is opposed to the 
enactment or enforcement of a law that 
conforms to 23 U.S.C. 159(a)(3)(A) and 
that the State legislature has adopted a 
resolution expressing its opposition to 
such a law. The certifying statement 
may be worded as follows: I, (Name of 
Governor), Governor of the (State or 

Commonwealth of_, do 

hereby certify that I am opposed to the 
enactment or enforcement of a law that 
conforms to 23 U.S.C. 159(a)(3)(A) and 
that the legislature of the (State or 

Commonwealth) of__ has 

adopted a resolution expressing its 
opposition to such a law. 

(2) Until a State has been determined 
to be in compliance with the 
requirements of 23 U.S.C. 159(a)(3)(B) 
and this regulation, the certification 
shall include a copy of the resolution. 

(d) The Governor each year shall 
submit the original and four copies of 
the certification to the local FHWA 
Division Administrator. The FHWA 
Division Administrator shall retain the 


original and forward two copies each to 
the Regional Administrator of NHTSA 
and FHWA. The Regional 
Administrators shall each retain one 
copy and forward one copy of the 
submission, with any pertinent 
comments, to their respective 
Washington Headquarters, attention of 
the Chief Counsel. 

(e) Any changes to the original 
certification or supplemental 
information necessitated by the review 
of the certifications as they are 
forwarded, State legislative changes or 
changes in State enforcement activity 
(including failure to make progress in a 
plan previously submitted) shall be 
submitted in the same manner as the 
original. 

§ 1212.6 Period of availability of withheld 
funds. 

(a) Funds withheld under S 1212.4 
from apportionment to any State on or 
before September 30,1995, will remain 
available for apportionment as follows: 

(1) If the funds would have been 
apportioned under 23 U.S.C. 104(b)(5)(A) 
but for this section, the funds will 
remain available until the end of the 
fiscal year for which the funds are 
authorized to be appropriated. 

(2) If the funds would have been 
apportioned under 23 U.S.C. 104(b)(5)(B) 
but for this section, the funds will 
remain available until the end of the 
second fiscal year following the fiscal 
year for which the funds are authorized 
to be appropriated. 

(3) If the funds would have been 
apportioned under 23 U.S.C. 104(b)(1) or 
104(b)(3) but for this section, the funds 
will remain available until the end of the 
third fiscal year following the fiscal year 
for which the funds are authorized to be 
appropriated. 

(b) Funds withheld under § 1212.4 
from apportionment to any State after 
September 30,1995 will not be available 
for apportionment to the State. 

§ 1212.7 Apportionment of withheld funds 
after compliance. 

Funds withheld under § 1212.4 from 
apportionment, which remain available 
for apportionment under 8 1212.5(a), will 
be made available to any State that 
conforms to the requirements of 5 1212.4 
before the last day of the period of 
availability as defined in § 1212.5(a). 

5 1212.8 Period of availability of 
subsequently apportioned funds. 

(a) Funds apportioned pursuant to 
8 1212.7 will remain available for 
expenditure as follows: 

(1) Funds originally apportioned under 
23 U.S.C. 104(b)(5)(A) will remain 
available until the end of the fiscal year 


succeeding the fiscal year in which the 
funds are apportioned. 

(2) Funds originally apportioned under 
23 U.S.C. 104(b)(1), 104(b)(2), 

104(b)(5)(B), or 104(b)(6) will remain 
available until the end of the third fiscal 
year succeeding the fiscal year in which 
the funds are apportioned. 

(b) Sums apportioned to a State 
pursuant to 8 1212.7 and not obligated at 
the end of the periods defined in 

8 1212.8(a), shall lapse or, in the qase of 
funds apportioned under 23 U.S.C. 
104(b)(5), shall lapse and be made 
available by the Secretary for projects 
in accordance with 23 U.S.C. 118(b). 

§ 1212.9 Effect of noncompliance. 

If a State has not met the 
requirements of 23 U.S.C. 159(a)(3) at the 
end of the period for which funds 
withheld under 8 1212.4 are available for 
apportionment to a State under 8 1212.6, 
then such funds shall lapse or, in the 
case of funds withheld from 
apportionment under 23 U.S.C. 104(b)(5), 
shall lapse and be made available by 
the Secretary for projects in accordance 
with 23 U.S.C. 118(b). 

9 1212.10 Procedures affecting states In* 
noncompliance. 

(a) Each fiscal year, each State 
determined to be in noncompliance with 
23 U.S.C. 159, based on NHTSA's and 
FHWA’s preliminary review of its 
statutes, will be advised of the funds 
expected to be withheld under 8 1212.4 
from apportionment, as part of the 
advance notice of apportionments 
required under 23 U.S.C. 104(e). 
normally not later than ninety days prior 
to final apportionment. 

(b) If NHTSA and FHWA determine 
that the State is not in compliance with 
23 U.S.C. 159 based on the agencies’ 
preliminary review, the State may. 
within 30 days of its receipt of the 
advance notice of apportionments, 
submit documentation showing why it is 
in compliance. Documentation shall be 
submitted to the National Highway 
Traffic Safety Administration, 400 
Seventh Street, SW., Washington, DC 
20590. 

(c) Each fiscal year, each State 
determined not to be in compliance with 
23 U.S.C. 159(a)(3). based on NHTSA’s 
and FHWA’s final determination, will 
receive notice of the funds being 
withheld under 9 1212.4 from 
apportionment, as part of the 
certification of apportionments required 
under 23 U.S.C. 104(e), which normally 
occurs on October 1 of each fiscal year. 
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Issued on: August 6.1992. 

Marion C. Blakey, 

Acting Administrator. National Highway 
Traffic Safety Administration. 

Thomas D. Larson. 

Administrator. Federal Highway 
Administration. 

[FR Doc. 92-19102 Filed 8-11-92; 8:45 am) 

8ILLING CODE 4910-5S-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
IT.D. 8394] 

RIN 1545-A037 

Proceeds of Bonds Used for 
Reimbursement; Correction 

agency: Internal Revenue Service, 
Treasury. 

action: Correction to the correction to 
Final regulations. 

SUMMARY: This document contains a 
correction to the correction to final 
regulations (T.D. 8394), which were 
published Friday. June 26.1992 (57 FR 
28611). The regulations provide guidance 
as to when the allocation of bond 
proceeds to reimburse expenditures 
previously made by an insurer i 9 treated 
as an expenditure of the bond proceeds. 
effective DATE: The regulations and 
this correction are effective for bonds 
issued after March 2.1992. 

FOR FURTHER INFORMATION CONTACT: 
William P. Cejudo (202) 568-3283 (not a 
toll-free number). 

SUPPLEMENTARY INFORMATION: 

Background 

The correction to final regulations that 
is the subject of this document corrects 
the final rules for allocating proceeds of 
reimbursement bonds. Reimbursement 
bonds are bonds the proceeds of which 
are allocated to reimburse expenditures 
paid prior to the date of issue of the 
bonds. 

Need for Correction 

As published, the correction to final 
regulations contains an error which may 
prove to be misleading and is in need of 
clarification. 

Correction of Publication 

Accordingly, the publication of the 
correction to final regulations (T.D. 

8394), which were subject of FR Doc. 92- 
14880, is corrected as follows: 

On page 28611, column 2, in § 1.103-18 
[Corrected], line 5, the language 
‘’defined in § 1.103-8(d)(5))'7\ is 


corrected to read “defined in $ 1.103- 
8(a)(5))‘7\ 

Dale D. Goode, 

Federal Register Liaison Officer. Assistant 
Chief Counsel (Corporate). 

[FR Doc. 92-19113 Filed 8-11-92; 8:45 am] 

BILLING coot 4630-1 1 -M 


26 CFR Parts 1 f 5f t and 602 
IT.D. 84251 
RIN 1545-AJ63 

Information Reporting for Tax-Exempt 
Bond Issues 

agency: Internal Revenue Service. 
Treasury. 

ACTION: Final and temporary 
regulations. 

summary: This document contains final 
regulations concerning information 
reporting requirements for tax-exempt 
bonds. Changes to the applicable law 
were made by the Tax Reform Act of 
1988. These final regulations affect 
issuers and purchasers of tax-exempt 
bonds and provide them with guidance 
on how to comply with the reporting 
requirements. This document also 
contains a minor conforming change to 
an existing temporary regulation. 
dates: The regulations are effective on 
January 1,1987. The regulations apply to 
bonds issued after December 31,1986, 
including bonds issued to refund a prior 
issue of bonds, with the exception that 
5 1 -149(e)—l(c)(2)(i)(A) applies to bonds 
issued after December 31,1991. 

FOR FURTHER INFORMATION CONTACT: 
Eric E. Boody of the Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue. NW., Washington, 
DC 20224. (202) 622-3960 (not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

The collection of information 
contained in this final regulation has 
been reviewed and approved by the 
Office of Management and Budget in 
accordance with the requirements of the 
Paperwork Reduction Act (44 U.S.C. 
3504(h)) under control number 1545- 
0720. The estimated annual burden per 
respondent varies from 4 hours to 18 
hours, depending on individual 
circumstances, with an estimated 
average of 11 hours. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents may require greater or less 


time, depending on their particular 
circumstances. 

Comments concerning the accuracy of 
this burden estimate and suggestions for 
reducing this burden should be sent to 
the Internal Revenue Service, Attn: IRS 
Reports Clearance Officer T:FP, 
Washington, DC 20224, and to the Office 
of Management and Budget, Attention: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatory Affairs. Washington, DC 
20503. 

Background 

This document contains final 
regulations to be added to the Income 
Tax Regulations (26 CFR part 1) under 
section 149(e) of the Internal Revenue 
Code (the Code). The final regulations 
implement changes made by section 
1301(a) of the Tax Reform Act of 1988 
(100 Stat. 2802). This document also 
contains conforming amendments to 26 
CFR parts 5fand 602. 

On March 11,1987, the Federal 
Register published a notice of proposed 
rulemaking (52 FR 7449) by cross 
reference to temporary regulations 
published the same day in the Federal 
Register (52 FR 7408) under section 
149(e) of the Code. Public comments 
were received concerning the 
regulations, and a public hearing was 
held on June 26,1987. After 
consideration of the written comments 
and those presented at the hearing, the 
proposed regulations are adopted as 
revised by this Treasury decision. 

Explanation of Provisions 

Section 1301(a) of the Tax Reform Act 
of 1986 amended the information 
reporting requirements of sections 103(1) 
and 103A(j)(3) by adding section 149(e) 
to the Code. The 1986 Act revised the 
information required to be reported to 
the Internal Revenue Service, extended 
the information reporting requirements 
to all tax-exempt bonds, and imposed 
certain requirements under section 
149(e). Section 149(e) applies to bonds 
issued after December 31,1986 
(including bonds issued to refund a prior 
issue of bonds). The information 
reporting requirements apply to the 
issuer of a bond. Thus, the issuer may 
not rely on another person such as a 
conduit issuer to comply with these 
requirements. 

The temporary and proposed 
regulations published on March 11, 1987. 
provide rules and definitions relating to 
the expanded reporting requirements 
under section 149(e). Under the 
temporary and proposed regulations, an 
issuer generally must file a separate 
information return for each issue of tax- 
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exempt bonds. Issuers of governmental 
bond issues with issue prices of less 
than $100,000, however, must file a 
single, consolidated information return 
for all of those small issues issued 
during the calendar year. 

Change in Response to Public 
Comments 

Eight commentators requested that 
issuers of governmental bond issues 
with issue prices of less than $100,000 be 
given the option of Filing a separate 
information return for each small issue, 
instead of being required to file a 
consolidated annual information return 
for all small issues. The commentators 
expressed concern that consolidated 
reporting imposes increased accounting 
and recordkeeping burdens on issuers of 
small governmental bond issues. The 
commentators argued that permitting 
issuers to File separate information 
reports for these small issues will 
minimize recordkeeping burdens and 
provide greater certainty to investors 
that the information reporting 
requirement has been satisfied. 

Section 1.149(e)—1(c)(2) of the final 
regulation addresses these comments. 
Issuers of governmental bond issues 
with issue prices of less than $100,000 
are allowed the option of Filing a 
separate information return for each 
small issue. An issuer must file a 
consolidated information return for all 
governmental bond issues with issue 
prices of less than $100,000 that are 
issued within the calendar year and that 
are not reported on a separate 
information return. The separate filing 
option applies to bonds issued after 
December 31,1991. A special rule 
extends the date for filing separate 
information returns for bonds issued 
during the first and second calendar 
quarters of 1992. 

The final regulations also contain 
stylistic changes that were made to 
simplify and clarify the regulations. 

Special Analyses 

It has been determined that these 
rules are not major rules as defined In 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553(b) of the Administrative 
Procedure Act (5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) do not apply to these 
regulations, and, therefore, a final 
Regulatory Flexibility Analysis is not 
required. 

Drafting Information 

The principal author of these 
regulations is Eric E. Boody of the Office 
of the Assistant Chief Counsel 


(Financial Institutions & Products). 
Internal Revenue Service. Personnel 
from other offices of the Internal 
Revenue Service and the Treasury 
Department, however, participated in 
developing the regulations on matters of 
both substance and style. 

List of Subjects 

26 CFR 1.14&-OT Through 1.15Q-1T 

Bonds, Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR Part 5f 

Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR Part 602 

Reporting and recordkeeping 
requirements. 

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1, 5f, and 
602 are amended as follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31 v 1953 

Paragraph 1. The authority for part 1 is 
amended by removing the 'T in the entry for 
§ 1.149(e)-lT to read as follows: 

Authority: 26 U.S.C 7805. * • * Section 

1.149(e)-l also issued under 26 U.S.C. 149(e); 

• • • 

§1.149(e)~1T [Removed] 

Par. 2. Section 1.149(e)-lT is removed. 
Par. 3. New § I.149(e}-1 is added to 
read as follows: 

§ 1.149<e>-1 Information reporting 
requirements for tax-exempt bonds. 

(a) General rule. Interest on a bond is 
included in gross income unless certain 
information with respect to the issue of 
which the bond is a part is reported to 
the Internal Revenue Service in 
accordance with the requirements of 
this section. This section applies to any 
bond if the issue of which the bond is a 
part is issued after December 31,1986 
(including any bond issued to refund a 
bond issued on or before December 31, 
1986). 

(bj Requirements for private activity 
bonds —(1) In general. If the issue of 
which the bond is a part is an issue of 
private activity bonds, the issuer must 
comply with the following 
requirements— 

(i) Not later than the 15th day of the 
second calendar month after the close of 
the calendar quarter in which the issue 
is issued, the issuer must file with the 
Internal Revenue Service a completed 
information reporting form prescribed 
for this purpose; 


(ii) If any bond that is part of the issue 
is taken into account under section 146 
(relating to volume cap on private 
activity bonds), the state certification 
requirement of paragraph (b)(2) of this 
section must be satisfied; and 

(iii) If any bond that is part of the 
issue is a qualified mortgage bond or 
qualified veterans' mortgage bond 
(within the meaning of section 143 (a) or 

(b) or section 103A(c) (1) or (3) as in 
effect on the day before enactment of 
the Tax Reform Act of 1986), the issuer 
must submit the annual report 
containing information on the borrowers 
of the original proceeds of the issue as 
required under 5 1.103A-2 (k)(2)(ii) and 
(k)(3) through (k)(6). 

(2) State certification with respect to 
volume cap —(i) In general. If an issue is 
subject to the volume cap under section 
146, a state official designated by state 
law (if there is no such official, then the 
governor or the governor’s delegate) 
must certify that the issue meets the 
requirements of section 148, and a copy 
of this certification must be attached to 
the information reporting form filed with 
respect to the issue. In the case of any 
constitutional home rule city (as defined 
in section 146(d)(3)(C)), the preceding 
sentence is applied by substituting 
"city” for "state" and "chief executive 
officer" for "governor." 

(ii) Certification. The certifying 
official need not perform an 
independent investigation in order to 
certify that the issue meets the 
requirements of section 146. For 
example, if the certifying official 
receives an affidavit that was executed 
by an officer of the issuer who is 
responsible for issuing the bonds and 
that sets forth, in brief and summary 
terms, the facts necessary to determine 
that the issue meets the requirements of 
section 146 and if the certifying official 
has compared the information in that 
affidavit to other readily available 
information with respect to that issuer 
(e.g., previous affidavits and 
certifications for other private activity 
bonds issued by that issuer), the 
certifying official may rely on the 
affidavit. 

(c) Requirements for governmental 
bonds—( 1) Issue price of $100,000 or 
more. If the issue of which the bond is a 
part has an issue price of $100,000 or 
more and is not an issue of private 
activity bonds, then, not later than the 
15th day of the second calendar month 
after the close of the calendar quarter in 
which the issue is issued, the issuer 
must file with the Internal Revenue 
Service a completed information 
reporting form prescribed for this 
purpose. 
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(2) Issue price of less than $100.000 — 

(i) In general. If the issue of which the 
bond is a part has an issue price of less 
than $100,000 and is not an issue of 
private activity bonds, the issuer must 
file with the Internal Revenue Service 
one of the following information 
reporting forms within the prescribed 
period— 

(A) Separate return. Not later than the 
15th day of the second calendar month 
after the close of the calendar quarter in 
which the issue is issued, a completed 
information reporting form prescribed 
for this purpose with respect to that 
issue; or 

(B) Consolidated return. Not later than 
February 15 of the calendar year 
following the calendar year in which the 
issue is issued, a completed information 
form prescribed for this purpose with 
respect to all issues to which this 
paragraph (c)(2) applies that were 
issued by the issuer during the calendar 
year and for which information was not 
reported on a separate information 
return pursuant to paragraph (c)(2)(i)(A) 
of this section. 

(ii) Bond issues issued before January 
1. 1992. Paragraph (c)(2)(i)(A) of this 
section does not apply if the issue of 
which the bond is a part is issued before 
January 1 , 1992. 

(iii) Extended filing date for first and 
second calendar quarters of 1992. If the 
issue of which the bond is a part is 
issued during the First or second 
calendar quarter of 1992, the prescribed 
period for filing an information reporting 
form with respect to that issue pursuant 
to paragraph (c)(2)(i)(A) of this section is 
extended until November 16,1992. 

(d) Filing of forms and special rules — 
(1) Completed form. For purposes of this 
section— 

(i) Good faith effort. An information 
reporting form is treated as completed if 
the issuer (or a person acting on behalf 
of the issuer) has made a good faith 
effort to complete the form (taking into 
account the instructions to the form). 

(ii) Information. In general, 
information reporting forms Filed 
pursuant to this section must be 
completed on the basis of available 
information and reasonable 
expectations as of the date the issue is 
issued. Forms that are filed on a 
consolidated basis pursuant to 
paragraph (c)(2)(r)(B) of this section, 
however, may be completed on the basis 
of information readily available to the 
issuer at the close of the calendar year 
to which the form relates, supplemented 
by estimates made in good faith. 

(iii) Certain information not required. 
An issuer need not report to the Internal 
Revenue Service any information 
specified in the first sentence of section 


149(e)(2) that is not required to be 
reported to the Internal Revenue Service 
pursuant to the information reporting 
forms prescribed under that section and 
the instructions to those forms. 

(2) Manner of filing —(1) Place for 
filing. The information reporting form 
must be Filed with the Internal Revenue 
Sendee at the address speciFied on the 
form or in the instructions to the form. 

(ii) Extension of time. The 
Commissioner may grant an extension 
of time to file any form or attachment 
required under this section if the 
Commissioner determines that the 
failure to File in a timely manner was not 
due to willful neglect. The 
Commissioner may make this 
determination with respect to an issue 
or to a class of issues. 

(e) Definitions. For purposes of this 
section only—(1) Private activity bond. 
The term “private activity bond” has the 
meaning given that term in section 
141(a) of the Internal Revenue Code, 
except that the term does not include 
any bond described in section 1312(c) of 
the Tax Reform Act of 1986 to which 
section 1312 or 1313 of the Tax Reform 
Act of 1986 applies. 

(2) Issue —(i) In general. Except as 
otherwise provided in this paragraph 
(e)(2), bonds are treated as part of the 
same issue only if the bonds are 
issued— 

(A) By the same issuer; 

(B) On the same date; and 

(C) Pursuant to a single transaction or 
to a series of related transactions. 

(ii) Draw-down loans, commercial 
paper, etc. (A) Bonds issued during the 
same calendar year may be treated as 
part of the same tissue if the bonds are 
issued— 

(7) Pursuant to a loan agreement 
under which amounts are to be 
advanced periodically (“draw-down 
loan"); or 

(2) With a term not exceeding 270 
days. 

(B) In addition, the bonds must be 
equally and ratably secured under a 
single indenture or loan agreement and 
issued pursuant to a common Financing 
arrangement [e.g., pursuant to the same 
ofFicial statement that is periodically 
updated to reflect changing factual 
circumstances). In the case of bonds 
issued pursuant to a draw-down loan 
that meets the requirements of the 
preceding sentence, bonds issued during 
different calendar years may be treated 
as part of the same issue if all the 
amounts to be advanced pursuant to the 
draw-down loan are reasonably 
expected to be advanced within three 
years of the date of issue of the first 
bond. 


(iii) Leases and installment sales. 
Bonds other than private activity bonds 
may be treated as part of the same issue 
if— 

(A) The bonds are issued pursuant to 
a single agreement that is in the form of 
a lease or installment sales agreement; 
and 

(B) All of the property covered by that 
agreement is reasonably expected to be 
delivered within three years of the date 
of issue of the First bond. 

(iv) Qualified 501(c)(3) bonds. If an 
issuer elects under section 141(b)(9) to 
treat a portion of an issue as a qualiFied 
501(c)(3) bond, that portion is treated as 
a separate issue. 

(3) Date of issue —(i) Bond. The date 
of issue of a bond is the date determined 
under 5 1.150-1 (c)(2). 

(ii) Issue. The date of issue of an issue 
of bonds is the date of issue of the First 
bond that is part of the issue. See 
paragraphs (e)(2) (ii) and (iii) of this 
section for rules relating to draw-down 
loans, commercial paper, etc., and 
leases and installment sales. 

(iii) Bonds to which prior law applied. 
Notwithstanding the provisions of this 
paragraph (e)(3), an issue for which an 
information report was required to be 
filed under section 103(1) or section 
103A(j)(3) is treated as issued prior to 
January 1,1987. 

(4) Issue price. The term “issue price” 
has the same meaning given the term by 
§ 1.148-8(c). 

PART 5f—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
EQUITY AND FISCAL RESPONSIBILITY 
ACT OF 1982 

Par. 4. The authority citation for part 
5f continues to read in part: 

Authority: 28 U.S.C. 7805. * * * 

Par. 5. Section 5f.l03-3(a) is amended 
by revising the last sentence to read as 
follows: 

5 5f. 103-3 Information reporting 
requirements for certain bonds. 

(a) General.rule. * * * For rules 
concerning bonds issued after December 
31,1986, see § 1.149(e)-! of this chapter. 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 

Par. 6. The authority citation for part 
602 continues to read as follows: 

Authority: 28 U.S.C. 7805. 
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§ 602.101c (Amended ] 

Par. 7. Section 602.101(c) is amended 
by removing the "T* in the entry for 
5 1.149(e}-lT. 

David G. Biattner, 

Acting Commissioner of Internal Revenue. 

Approved: June 29,1992. 

Fred T. Goldberg, Jr., 

Assistant Secretary of the Treasury. 

|FR Doc. 92-18533 Filed 8-11-92; 8:45 am] 
Bn.UNO CODE 483 O- 01 -M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

l CO-9-2-5582; FRL-4194-81 

Approval and Promulgation of State 
Implementation Plans; Colorado; 
Ozone SIP Revisions 

agency: Environmental Protection 
Agency (EPA). 

action: Withdrawal of final rule. 

summary: The EPA gives notice that the 
direct final rule approving the Ozone 
State Implementation Plan (SIP) 
revisions for the State of Colorado, 
submitted by the State on September 27, 
1989 and August 30,1990, has been 
withdrawn. The document approving the 
SIP revisions was published on June 26, 
1992 (57 FR 28614). This approval is 
being withdrawn because notice was 
received by EPA that a party wished to 
submit adverse or critical comments. 
EPA will propose approval of the SIP 
revisions in another Federal Register 
document. 

Therefore, the amendment to 40 CFR 
part 52 (adding a new $ 52.320(c)(55)) 
which appeared at 57 FR 28614, June 26, 
1992, and which was to become effective 
on August 25,1992, is withdrawn. 

effective date: This action will be . 
effective on August 12,1992. 

FOR FURTHER INFORMATION CONTACT: 

Tim Russ, Air Programs Branch, 
Environmental Protection Agency, One 
Denver Place, suite 500. 999 18th Street. 
Denver, Colorado 80202-2405, (303) 293- 
1814. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 40 CFR Part 52 

Air pollution control. Hydrocarbons, 
Incorporation by reference. 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements. Volatile organic 
compounds. 

Authority 42 U.S.C. 7401-7671q. 


Dated: August 3,1992. 

Jack W. McGraw, 

Acting Regional Administrator. 

|FR Doc. 92-19182 Filed 8-11-82; 8:45 amj 

BILLING CODE 6560-50-M 


40 CFR Part 180 
IOPP-300206A; FRL-4071-8J 
RIN 2070-AB78 

Captan; Revocation of Tolerances 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This document revokes the 
tolerances listed in 40 CFR 180.103 for 
residues of the fungicide captan [N- 
trichloromethylthio-4-cyclohexene-l,2- 
dicarboximide) in or on crabapples, 
cranberries, grapefruit, lemons, limes, 
oranges, pineapples, quinces, rhubarb, 
and tangerines. EPA is taking this action 
because all registered uses of captan on 
these commodities have been cancelled. 
EFFECTIVE date: This regulation 
becomes effective August 12,1992. 
addresses: Written objections, 
identified by the document control 
number. [OPP-300206AJ, may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, rm. 
3708, 401 M St.. SW.. Washington, DC 
20460. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Patricia Critchlow, Registration 
Division (H7505C), Environmental 
Protection Agency. 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number rm. 7181. CM #2, 
1921 Jefferson Davis Hwy., Arlington, 

VA 22202, (703J-305-5228. 
SUPPLEMENTARY INFORMATION: This 
document announces the revocation of 
tolerances established under section 408 
of the Federal Food. Drug, and Cosmetic 
Act (FFDCA). 21 U.S.C. 346a, for 
residues of the fungicide captan in or on 
the raw agricultural commodities 
crabapples. cranberries, grapefruit, 
lemons, limes, oranges, pineapples, 
quinces, rhubarb, and tangerines. 

EPA issued a proposed rule, published 
in the Federal Register of March 14,1990 
(55 FR 9467), which proposed the 
revocation of tolerances for residues of 
captan in or on the 10 raw agricultural 
commodities named above. 

The Agency’s decision to revoke the 
tolerances for these particular 
commodities was based on the fact that 
EPA had previously cancelled all 
registrations for pesticide products 
containing captan as an active 
ingredient for use on these 10 


commodities, as well as certain other 
uses. 

In the March 14,1990 proposed rule, 
EPA stated that in order not to disrupt 
the marketing of commodities which had 
been legally treated (i.e., treated prior to 
February 24,1990, with permitted 
existing stocks), the Agency planned to 
delay publication of the final rule 
revoking the tolerances until at least 
February 24,1991. The Agency believed 
that this would allow a reasonable 
period of time for treated commodities 
to have left channels of trade. 
Commenters who thought that the 1991 
revocation date would cause them a 
hardship, or was otherwise 
inappropriate, were encouraged to 
submit data in support of their position. 

No requests for referral to an advisory 
committee were received in response to 
the notice of proposed rulemaking. 
However, one comment was received 
from the Government of Mexico 
requesting that the final revocation be 
delayed until 1992 to provide sufficient 
time for growers of the affected 
commodities to find alternative means 
of pest control. 

Although the Agency did not 
deliberately decide to delay publication 
of the final revocation until this 
particular date, the final rule is being 
published well after the end of 1991 
because of workload and resource 
constraints. Therefore, no undue 
hardship is expected to result from this 
action. 

Based on the information considered 
by the Agency and discussed in detail in 
the March 14,1990 proposal and In this 
final rule, the Agency is hereby revoking 
the tolerances listed in 40 CFR 180.103 
for residues of captan in or on 
crabapples, cranberries, grapefruit, 
lemons, limes, oranges, pineapples, 
quinces, rhubarb, and tangerines. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
and/or a request for a hearing with the 
Hearing Clerk, at the address given 
above (40 CFR 178.20). The objections 
submitted must specify the provisions of 
the regulation deemed objectionable and 
the grounds for the objections (40 CFR 
178.25). If a hearing is requested, the 
objections must include a statement of 
the factual issue(s) on which a hearing is 
requested, the requestor’s contentions 
on each such issue, and a summary of 
any evidence relied upon by the 
requestor (40 CFR 178.27). A request for 
a hearing will be granted if the 
Administrator determines that the 
material submitted shows the following: 
There is a genuine and substantial issue 
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of fact; there is a reasonable possibility 
that available evidence identified by the 
requestor would, if established, resolve 
one or more of such issues in favor of 
the requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 

This document has been reviewed by 
the Office of Management and Budget as 
required by section 3 of Executive Order 
12291. As explained in the proposal 
published March 14,1990, the Agency 
has determined, pursuant to the 
requirements of Executive Order 12291, 
that the removal of these tolerances will 
not cause adverse economic impact on 
significant portions of U.S. enterprises. 

This rulemaking has been reviewed 
under the Regulatory Flexibility Act of 
1980 (Pub.L. 96-354, 94 Stat 1164: 5 U.S.C. 
601 et Beq.), and it has been determined 
that it will not have a significant 
economic impact on a substantial 
number of small businesses, small 
governments, or small organizations. 

The reasons for this conclusion are 
discussed in the March 14,1990 
proposal. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. Reporting and 
recordkeeping requirements. 

Dated: August 4,1992. 

Victor J. Kiinm, 

Acting Assistant Administrator for 
Prevention, Pesticides and Toxic Substances. 

Therefore, 40 CFR part 180 is amended 
as follows: 

PART 180—[AMENDED] 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

$ 180.103 (Amended] 

2. By amending § 180.103 Coptan; 
tolerances for residues in paragraph (a) 
by removing from the table therein the 
following commodities: crabapples, 
cranberries, quinces, and rhubarb; and 
in paragraph (b) by removing from the 
table therein the following commodities: 
grapefruit, lemons, limes, oranges, 
pineapples, and tangerines. 

[FR Doc. 92-19216 Filed 8-11-92; 8:45 am] 

BILLING COOC 6560-50-f 


40 CFR Part 185 

(PP 9H5573/R1158; FRL-4081-6] 

RIN 2070-AB78 

Pesticide Tolerance for the 
Biochemical Pest Control Agent 
Hydroprene 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: A tolerance is established 
permitting the use of the insect growth 
regulator hydroprene, [(R,S)-(Ethyl 
(2E,4E,)3.7,ll-trimethyl-2,4- 
dodecadienoate)], and (S)-hydroprene, 
[(S)-(Ethyl (2E,4E,)-3,7,11-trimethyl-2,4- 
dodecadienoate}], in food handling 
establishments in accordance with 
certain prescribed conditions. The 
Zoecon Corp. submitted a petition 
requesting this tolerance. 

EFFECTIVE DATE: Effective on August 12, 
1992. 

addresses: Written objections, 
identifed by the document control 
number, (PP 9H5573/R1158], may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708M, 401 M St., SW., Washington, DC 
20460. 

FOR FURTHER INFORMATION CONTACT: 

Philip O. Hutton, Product Manager (PM) 
1& Registration Division (H7505C), 
Office of Pesticide Programs, 
Environmental Protection Agency, Rm. 
213, CM #2,1921 Jefferson Davis 
Highway. Arlington, VA 22202, (703)- 
305-7690. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of November 1,1989 (54 
FR 46118), EPA issued a notice which 
announced that the Zoecon Corp. of 
Dallas, TX, had submitted a pesticide 
pe tition (9H5573) to EPA proposing that 
40 CFR part 185 be amended by 
establishing a tolerance under sections 
408 and 409 of the Federal Food, Drug, 
and Cosmetic Act, 21 U.S.C. 346a and 
348. specifying a tolerance for residues 
of the insect growth regulator 
hydroprene in or on food commodities 
exposed during treatment of food¬ 
handling establishments at 1.5 parts per 
million (ppm). Zoecon Corp. revised the 
petition on several occasions and on 
June 30,1992, submitted its final revision 
requesting that a tolerance for 
hydroprene. namely the (R)-hydroprene 
and (S)-hydroprene racemic mixture, in 
or on food commodities exposed during 
spot or crack crevice treatment of food¬ 
handling establishments be established 
at 0.2 ppm. 

There were no comments or requests 
for referral to an advisory committee 


received in response to the notice of 
filing. The scientific data submitted in 
the petition and other relevant material 
have been evaluated. An analytical 
method (gas chromatography/flame 
ionization detector) along with a 
confirmatory method (gas 
chromatography/mass spectrometry) are 
available for enforcement. Prior to their 
publication in the Pesticide Analytical 
Manual. Vol. II, the enforcement 
methodology is being made available in 
the interim to anyone who is interested 
in pesticide enforcement when 
requested. By mail: Calvin Furlow, 

Public Response and Program Resources 
Branch. Field Operations Division 
(H7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington DC 20460. Office 
location and telephone number. Rm. 

1123, CM #2,1921 Jefferson Davis 
Highway, Arlington, VA 22202, (703)- 
305-5937. 

The toxicology data considered in 
support of the tolerance include an (S)- 
hydroprene two-generation reproduction 
study in rats with a no-observed-effect 
level (NOEL) of 300 parts per million 
(ppm) [15.0 milligrams (mg)/kilogram 
(kg)/dayj; an (S)-hydroprene 3-month 
dietary feeding study in rats with 
dietary levels of 0, 50, 250, and 1,000 mg/ 
kg with a NOEL of 50 mg/kg/day; an (S)- 
hydroprene 7-week reversibility study in 
rats demonstrating reversal of effects 
with the exception of vacuolated 
ovarian luteal cells; an (S)-hydroprene 
immunotoxicity study in mice 
demonstrating a lack of immunotoxicity 
when administered orally at up to 1,200 
mg/kg for 30 consecutive days; an (SJ- 
hydroprene teratology study in rats with 
maternal and developmental toxicity 
NOELs greater than 1,000 mg/kg/day 
(the highest dose tested); negative (S)- 
hydroprene unscheduled DNA 
synthesis, mouse micronucleus, and rat 
bone marrow cell in vivo cytogenic 
mutagenicity assays; a negative 
hydroprene reverse mutation (Ames) 
assay in Salmonella typhimurium , a 
hydroprene cellular immune response 
study in the rat demonstrating 
inflammatory response; a hydroprene 
teratology study in rabbits with 
maternal and developmental toxicity 
NOELs of 30 mg/kg/day; and a 
hydroprene 28-day feeding study in rats 
with dietary levels of 0. 5, 50, 250, 500, 
and 1,000 mg/kg/day with a NOEL of 
250 mg/kg/day. 

The submitted hydroprene residue 
study demonstrated residue levels on 
various commodities below 0.2 ppm os 
determined by gas chromatography/ 
flame ionization detector. The two 
optical isomers contained within 
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hydroprene, (R)-hydroprene and (S)- 
hydroprene. are racemic and the gas 
chromatography column is nonchiral. 
Racemic isomers will not be separated 
by a nonchiral analytical method, and 
both will appear as one 
chromatographic peak. Further, because 
the proposed label use rate of (S)- 
hydroprene in food-handling 
establishments is approximately one 
half of the use rate proposed for 
hydroprene, the residue data performed 
on hydroprene is applicable to (S)- 
hydroprene. 

The dietary risk assessment was 
performed utilizing a Reference Dose 
(RfD) of 0.02 mg/kg body weight/day 
and the 0.2 ppm value derived from the 
highest value from actual residue trials, 
0.14 ppm. as the assumed level in food. 

The RfD was based on a No 
Observable Effects Level (NOEL) of 15 
mg/kg/day (derived from the (S)- 
hydroprene two-generation reproduction 
study in rats in which parental, 
reproductive, and developmental 
toxicity were observed) and an 
uncertainty factor of 1,000. The RfD was 
determined to apply both to (S)- 
hydroprene and hydroprene. This 
determination was based on data 
available to the Agency which indicated 
that the (S)-isomer was generally more 
toxic than racemic hydroprene 
containing both the (S)- and the (R)- 
isomers. 

For the general U.S. population (48 
States), exposure to hydroprene was 
estimated to be 0.005439 mg/kg body 
weight/day or approximately 27 percent 
of the RfD. The highest estimated 
exposure for any of the subpopulations 
analyzed was 0.020941 mg/kg body 
weight/day for nonnursing infants, or 
approximately 105 percent of the RfD. 
These exposure estimates are known to 
be significantly overstated because it 
was assumed that all food consumed by 
an individual came from food-handling 
establishments, all food-handling 
establishments use hydroprene or (S)- 
hydroprene at maximum use rates, and 
all food contains hydroprene or (S)- 
hydroprene at a level (0.2 ppm) which is 
greater than any actual level obtained in 
residue trials designed to measure 
maximum possible residues. 

Based on the information cited above, 
the Agency has determined that the use 
of hydroprene or (S)-hydroprene under 
the conditions of this regulation will be 
safe and will protect the public health. 
The pesticide is considered useful for 
the purpose for which the tolerance is 
sought and capable of achieving the 
intended physical or technical effect. 
Therefore, the tolerance is established 
as set forth below. 


Any person adversely affected by this 
regulation may, within 30 days after the 
date of publication of this document in 
the Federal Register, file written 
objections and/or a request for a 
hearing with the Hearing Clerk at the 
address given above. 40 CFR 178.20. The 
objections submitted must specify the 
provisions of the regulation deemed 
objectionable and the grounds for the 
objections. 40 CFR 178.25. Each 
objection must be accompanied by the 
fee prescribed by 40 CFR 180.33(i). If a 
hearing is requested, the objections must 
include a statement of the factual 
i88ue(s) on which a hearing is requested, 
the requestor’s contentions on each such 
issue, and a summary of any evidence 
relied upon by the objector. 40 CFR 
178.27. A request for a hearing will be 
granted if the Administrator determines 
that the material submitted show's the 
following: there is a genuine and 
substantial issue of fact: there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary: and resolution of the factual 
issuefs) in the manner sought by the 
requestor would be adequate to justify 
the action requested. 40 CFR 178.32. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. Pursuant to the 
requirements of the Regulatory 
Flexibility Act (Pub. L 96-354, 94 Stat. 
1164. 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or food additive regulations or raising 
tolerancelevels or food additive 
regulations or establishing exemptions 
from tolerance requirements do not have 
a significant economic impact on a 
substantial number of small entities. A 
certification statement to this effect was 
published In the Federal Register of May 
4,1981 (46 FR 24950). 

Dated: July 30,1992. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

Therefore, 40 CFR part 185 is amended 
as follows: 

PART 185—[AMENDED] 

The authority citation for part 185 is 
revised to read as follows: 

Authority: 21 U.S.C 346a and 348. 

2. By adding new $ 185.3625, to read 
as follows: 


§ 185.3625 Hydroprene; tolerances for 
residues. 

A tolerance of 0.2 part per million is 
established for combined residues of 
both racemic components of 
hydroprene. namely [(R)-(Ethyl (2£’.4E,)- 
3,7,ll-trimethyl-2.4-dodecadienoate)j 
and [(S)-(Ethyl (2E,4^,)-3.7,11-trimethyl- 
2,4-dodecadienoate)] on all food items in 
food-handling establishments in 
accordance with the following 
prescribed conditions: 

(a) Application shall be limited solely 
to spot or crack and crevice treatment in 
food-handling establishments, including 
food service, manufacturing, and 
processing establishments such as 
restaurants, cafeterias, supermarkets, 
bakeries, breweries, dairies, meat 
slaughtering and packing plants, and 
canneries where food and food products 
are held, processed, and served: 
Provided , that the food is removed or 
covered prior to such use, and food- 
processing surfaces are covered during 
treatment or thoroughly cleaned before 
using. 

(b) To assure safe use of the insect 
growth regulator, its label and labeling 
shall conform to that registered by the 
U.S. Environmental Protection Agency, 
and it shall be used in accordance with 
such label and labeling. 

[FR Doc. 92-19215 Filed 6-11-92; 8:45 am] 

BILLING COO€ 6S60-50-F 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Parts 405, 406, 409, 410, 411, 
412, 413, 418, and 489 

[BPD-725-FC] 

RIN 0938-AF27 

Medicare Program; Self-Implementing 
Coverage and Payments Provisions: 
1990 Legislation 

agency: Health Care Financing 
Administration (HCFA), HHS. 
action: Final rule with comment period. 

summary: This rule updates Medicare 
regulations to add or conform them to 
certain self-implementing provisions on 
coverage of services and payment 
requirements under the Omnibus Budget 
Reconciliation Act of 1990 (OBRA *90). 
OBRA ‘90 was enacted November 5, 

1990 and the cited changes to the statute 
are already in effect. Certain related 
self-implementing provisions of the 
Omnibus Budget Reconciliation Act of 
1989 (OBRA ’89). and the Medicare 
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Catastrophic Coverage Act (MCCA) of 
1988, are included as necessary for 
consistency and clarity of the OBRA ‘90 
provisions. 

dates: Effective dote: These regulations 
are effective September 11,1992. 

Comment period: Comments will be 
considered if we receive them at the 
appropriate address, as provided below, 
no later than 5 p.m. on October 13,1992. 
addresses: Address comments in 
writing to: Health Care Financing 
Administration, Department of Health 
and Human Services, Attention: BPD- 
725-FC, P.O. Box 28078, Baltimore, 
Maryland 21207. 

Please address a copy of comments on 
information collection requirements to: 
Office of Information and Regulatory 
Affairs. Attention: Allison Herron Eydt, 
Office of Management and Budget, 

Room 3208, New Executive Office Bldg., 
Washington, DC 20503. 

If you prefer, you may deliver your 
comments to one of the following 
locations: 

Room 309-G, Hubert H. Humphrey Bldg., 200 

Independence Ave., SW.. Washington. DC 

or 

Room 132, East High Rise Bldg.. 6325 Security 

Boulevard, Baltimore. Md. 

Due to staffing resource limitations, 
we cannot accept audio, video, or 
facsimile (FAX) copies of comments. 

In commenting, please refer to file 
code BPD-725-FC. Comments will be 
available for public inspection as they 
are received, beginning approximately 3 
weeks after publication, in room 309-G 
of the Departmental offices at 200 
Independence Ave., SW., Washington, 
DC. on Monday through Friday of each 
week from 8:30 a.m. to 5 p.m. (202-245- 
7890). 

FOR FURTHER INFORMATION CONTACT: 

Sue B. Brown. (410) 966-4658. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On November 5,1990, Congress 
enacted the Omnibus Budget 
Reconciliation Act of 1990 (OBRA ’90), 
Public Law 101-508. This law contains 
numerous provisions relating to 
coverage of services and payments for 
services furnished to Medicare 
beneficiaries. Some of these provisions 
are self-implementing—that is, the 
provisions are stated in terms that 
neither require nor permit exercise of 
discretion in implementing them. Under 
these circumstances the plain wording 
of the law causes a conflict with the 
provisions of several of our existing 
regulations or causes them to be 
incomplete. We are, therefore, making 


the necessary changes to incorporate the 
self-implementing provisions identified 
below in the Code of Federal 
Regulations. 

In some cases, before we can amend 
our rules to reflect the OBRA 90 
requirements, it is necessary for us also 
to incorporate certain self-implementing 
provisions of the Omnibus Budget 
Reconciliation Act of 1989 (OBRA ’89), 
Public Law 101-239. and the Medicare 
Catastrophic Coverage Act of 1988 
(MCCA), Public Law 100-300 (in cases 
where the provisions were not repealed 
by the Medicare Catastrophic Coverage 
Repeal Act of 1989 (MCCRA), Pub. L. 
101-234) that have been further 
amended by OBRA *90. A discussion of 
the individual legislative provisions and 
the accompanying Federal regulation 
changes follows. 

IL Capital-Related Inpatient Hospital 
Costs 

A. Legislative Provision 

Section 1886(g)(3) of the Social 
Security Act (the Act) provides for 
certain reductions to capital-related 
costs of inpatient hospital services of 
hospitals that are defined in section 
1888(d). Section 6002 of OBRA *89 
mandated a reduction by 15 percent of 
payments for capital-related costs of 
inpatient hospital services identified 
under section 1886(d) attributable to 
portions of cost reporting periods or 
discharges occurring during the period 
beginning January 1,1990 and ending 
September 30.1990. Section 4001(a) of 
OBRA *90 extended the 15-percent 
reduction applicable to prospective 
payment hospitals to September 30, 

1991. These provisions were 
incorporated into the regulations at 
5 412.113 in a document issued on 
August 30,1991 (56 FR 43448). 

B. Changes in the Regulations 

In addition to the changes 
incorporated in the regulations on 
August 30,1991, other changes to 
8 412.113 are necessary to conform the 
regulations with the statute. Specifically, 
we are revising § 412.113(a)(2) (B). (C), 
and (D) to conform the dates and the 
percentages specified in these 
paragraphs to the statute. 

Ill. Capital-Related Outpatient Hospital 
Costs 

A. Legislative Provision 

Section 8110 of OBRA *89 amended 
section 1861(v)(l)(S) of the Social 
Security Act to add a provision 
stipulating that, in determining the 
amount of payments that may be made 
with respect to all the capital-related 
costs of outpatient hospital services, a 


reduction of 15 percent be made for 
payments attributable to portions of cost 
reporting periods occurring during fiscal 
year 1990. 

Section 4151(a) of OBRA *90 further 
amended section 1881(v)(l)(S) of the Act 
to provide for an extension of the 
reduction to payments for capital- 
related costs for outpatient hospital 
services. Under the extension, a 15- 
percent reduction will be made for 
portions of cost reporting periods 
occurring during fiscal year 1991 and a 
10-percent reduction will be made for 
portions of cost reporting periods 
occurring during fiscal years 1992 
through 1995. Sole community hospitals 
were exempted from any reduction in 
payments for capital-related outpatient 
costs under section 6110 of OBRA *89. 
Section 4151(a) of OBRA *90 exempted 
rural primary care hospitals from the 
reduction. 

B. Changes in the Regulations 

Since we had not published the OBRA 
*89 reductions provisions in the Code of 
Federal Regulations, we are amending 
§ 413.130 by adding a new paragraph (j) 
to incorporate both the OBRA *89 and 
OBRA *90 provisions in the Medicare 
regulations. 

IV. Non-Capital Related Outpatient 
Hospital Costs 

* 

A. Legislative Provision 

Section 4151(b) of OBRA *90 amended 
section 1861(v)(l)(S)(ii), as added by 
section 6110 of OBRA *89 and further 
amended by section 4151(a) of OBRA 
*90, to add a new subsection (II) to 
mandate a reduction of non-capital 
operating costs for hospital outpatient 
services by 5.8 percent for payments 
attributable to portions of cost reporting 
periods occurring during fiscal years 
1991 through 1995. It also exempted sole 
community hospitals as defined in 
section 1886(d)(5)(D)(iii) of the Act and 
rural primary care hospitals as defined 
in section 1861(mm)(l) of the Act from 
this reduction. 

B. Changes in the Regulations 

We have incorporated the OBRA *90 
provision in a new § 413.124. 

V. Payment for Physician Pathology 
Services 

A. Legislative Provision 

Section 4104 of OBRA *90 amended 
section 1834(f) of the Social Security Act 
to provide that the prevailing charge for 
the professional component of physician 
pathology services furnished during 1991 
is reduced 7 percent below the April 1. 
1990 prevailing charge. Section 4104 also 
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provides that the prevailing charge for a 
global physician pathology service 
furnished through an independent 
laboratory during 1991 is reduced by up 
to 7 percent from the applicable 
prevailing charge for the global 
physician pathology service furnished 
by independent laboratories on or after 
April 1,1990. The reduction cannot 
result in a prevailing charge that is less 
than 115 percent of the professional 
component prevailing charge for 
physician pathology services. 

Section 4104 repeals the provision 
under section 4050 of OBRA ’87 that 
required HCFA to conduct a study on a 
relative value scale for physician 
pathology services. 

B, Changes in the Regulations 

We have incorporated the provisions 
of section 4104 of OBRA ‘90 in § 405.556 
of the Medicare regulations. A listing of 
the physician pathology codes that are 
being reduced as a result of the 
provisions of section 4104 has been 
incorporated in section 8318.2 of the 
Medicare Carrier's Manual. 

Y r I. Payment for Services of Physicians 
as Assistants-at-Surgery 

A. Legislative Provision 

Section 4107(a)(1) of OBRA ‘90 
amended section 1848(i) of the Social 
Security Act to provide that in the case 
of a surgical service furnished by a 
physician, if payment is made 
separately for the services of a 
physician serving as an assistant-at- 
8urgery. the fee schedule amount may 
not exceed 16 percent of the fee 
schedule amount otherwise determined 
for the global surgical service involved. 
(Section 4107(a)(2) specifies that in 
applying the amendment made under 
section 4107(a)(1) in 1991. the prevailing 
charge is substituted for the fee schedule 
amount.) However, payment is 
precluded for the services of assistants- 
at-surgery for procedures that have been 
determined by the Secretary to involve 
the services of assistants-at-surgery on 
average in less than 5 percent of such 
procedures nationally. (HCFA has 
published a list of the surgical 
procedures that are subject to this 
prohibition under section 5039 of the 
Medicare Carrier's Manual, appendix 
A.) 

In determining the procedures that are 
subject to this provision, we used the 
1989 Part B Medicare Annual Data 
(BMAD) procedure file. The OBRA *90 
language specifies that we use “ • • • 
the most recent data available * * * " 
and the 1989 BMAD data are the most 
recent data available. For every surgical 
procedure code, we compared the total 


number of surgical procedures done 
with the number of times an assistant- 
at-surgery was shown. If the number of 
times an assistant-at-surgery was shown 
was less than 5 percent of the total 
surgeries performed, it was placed on 
the list for prohibition of payment for 
the assistant-at-surgery. 

We had received comments from 
various physicians informing us that 
some procedures that we had identified 
as having less than 5 percent performed 
by assistants-at-surgery were almost 
always done with an assistant-at- 
surgery, but that since they were 
performed in teaching hospitals, the 
assistants-at-surgery were usually 
residents or interns and no Medicare 
Part B claims were made for their 
services. Residents and interns do not 
bill part B for their sendees as 
assistants-at-surgery. 

We do not believe Congress intended 
to count interns and residents as 
physicians for purposes of the 5 percent 
threshold. Moreover, we would note that 
section 4107 of OBRA '90 states that no 
payment may be made under part B for 
services of an assistant-at-surgery when 
the national average percentage of such 
procedures "performed under this part" 
involving the use of a physician as an 
assistant-at-surgery is less than 5 
percent. The phrase "under this part" 
refers to part B. Since the services of 
interns and residents are almost always 
part A services and are not part B 
physicians' services, they would not be 
counted for purposes of the assistants- 
at-surgery provision in most cases. We 
would modify our list of services if data 
were presented to show that interns 
and/or residents provide assistant-at- 
surgery services on an outpatient (part 
B) basis and would increase the percent 
to 5 percent or more nationally. 

W r e also have received some 
questions about the relationship of 
section 4107 of OBRA ’90 to section 
1862(a)(15) of the Social Security Act. As 
noted above, section 4107 of OBRA '90 
enacted a new section 1848(i)(2)(B) of 
the Social Security Act, which requires 
that we deny payment for the services of 
an assistant-at-surgery in connection 
with a surgical procedure that involves 
the use of a physician as an assistant-at- 
surgery less than 5 percent of the time. 
Section 1862(a)(15) of the Act provides 
that services of an assistant-at-surgery 
in a cataract operation are excluded 
from Medicare coverage unless a Peer 
Review Organization (PRO) gives prior 
approval. Thus, section 1862(a)(15) 
would permit a PRO to give prior 
approval only in those cases to which 
section 1848(i)(2)(B) is not applicable. 
This is confirmed by section 4107(b)(3) 
of OBRA '90. which amended section 


1882(a)(15) of the Act specifically to 
exclude from Medicare coverage those 
"services of an assistant-at-surgery to 
which section 1848(i)(2)(B) applies." 

B. Changes in the Regulations 

We have revised § 405.502 of the 
Medicare regulations to incorporate the 
amendments made by section 4107 of 
OBRA '90. 

VII. Payments for Ambulatory Surgical 
Procedures in Hospital Outpatient 
Departments 

A. Legislative Provision 

Section 4151(c)(1)(A) of OBRA '90 
amended section 1833(i)(3)(B)(ii) of the 
Social Security Act to change the 
payment rate for ambulatory surgical 
center (ASC) procedures performed in 
an outpatient hospital department. 
Section 4151(c) modified both the cost 
and ASC proportions of the blended 
payment amount from a blend based on 
50 percent cost and 50 percent ASC 
payment rates to a blend based on 42 
percent cost and 58 percent ASC 
payment rates. This change is effective 
for portions of cost reporting periods 
beginning on or after January 1,1991. 

Section 4151(c)(1)(B) of OBRA '90 
extended the effective date for qualified 
eye and eye and ear specialty hospitals 
to receive an ASC blended payment 
based on 75 percent of the hospital- 
specific amount and 25 percent of the 
ASC payment amount. This section 
extends the benefit of the 75/25 blended 
payment amount to qualifying eye and 
ear specialty hospitals beyond the 
previous September 30,1990 cut-off date 
to cost reporting periods beginning 
before January 1,1995. 

B. Changes in the Regulations 

We have incorporated these two 
OBRA '90 changes under 5 413.118(d) of 
the Medicare regulations. 

IX. Payments for Radiology Services 
Performed in Hospital Outpatient 
Departments 

A. Legislative Provision 

Section 4151(c)(2) of OBRA '90 
amended section 1833(n)(l)(B)(ii)(I) of 
the Social Security Act to change the 
payment rate for radiology services 
performed in a hospital outpatient 
department. Section 4151(c)(2) modified 
both the cost and fee schedule 
proportions of the blended payment 
amount from a blend based on 50 
percent cost and 50 percent fee schedule 
to a blend based on 42 percent cost and 
58 percent fee schedule amount. This 
change is effective for portions of cost 
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reporting periods occurring on or after 
January 1,1991. 

R Changes in the Regulations 

We have revised § 413.122 of the 
Medicare regulations to incorporate the 
changes made by section 4151(c)(2) of 
OBRA 90. 

IX. Hospice Benefit Extension 

A. Legislative Provision 

Section 4000 of OBRA ‘90 reinstates 
an extension of hospice benefits that 
was included originally under MCCA, 
and repealed by MCCRA. Section 4006 
of OBRA ‘90 amends sections 1812(a)(4), 
(d)(1) and (d)(2)(B), and section 
1814(a)(7)(A) (i) and (ii) of the Social 
Security Act, and adds a new section 
1814(a)(7)(A)(iii) to the Social Security 
Act to provide for a subsequent 
extension period of coverage for hospice 
care beyond the 210-day limit (that is, 
two 90-day periods and one subsequent 
30-day period) during the individual's 
lifetime. To be eligible for this additional 
subsequent extension period, the 
beneficiary must be recertified as 
terminally ill by the medical director or 
the physician member of the 
Interdisciplinary group of the hospice at 
the beginning of the period. 

The amendments made by section 
4006 apply to care and services 
furnished on or after January 1,1990. 

B. Changes in the Regulations 

We have amended §§ 418.1, 418.21, 
and 418.22 of the Medicare regulations 
to incorporate the legislative changes 
under section 4006 of OBRA '90. 

X. Enrollment of HMO Members in 
Medicare Part A 

A. Legislative Provision 

Section 4008(g) of OBRA ‘90 amended 
section 1818(c) of the Social Security Act 
by adding new paragraphs (7) tJirough 
(9) to provide for a transfer enrollment 
period for part B-only beneficiaries who 
are members of Medicare-contracting 
health maintenance organizations 
(HMOs) and competitive medical plans 
(CMPs) to enroll in premium hospital 
insurance under Medicare part A. The 
transfer enrollment period is defined as 
a period that begins in any month during 
which the individual is enrolled in a 
Medicare-contracting HMO or CMP and 
ends with the last day of the 8th 
consecutive month in which the 
individual is no longer enrolled in the 
HMO or CMP. Previously, these 
individuals were limited to the general 
enrollment period or a special 
enrollment period. This sometimes 
meant a lengthy delay in the start of 
premium Medicare part A coverage or 


an increase in the part A premium when 
they disenrolled from the HMO or CMP. 
If the individual enrolls in premium 
hospital insurance while still enrolled in 
an HMO or CMP or during the first 
month when no longer enrolled in the 
HMO or CMP, part A coverage will 
begin on the firet day of the month of 
hospital insurance enrollment, or at the 
option of the individual, on the first day 
of any of the following 3 months. If the 
individual enrolls in premium hospital 
insurance during any of the last 7 
months of the transfer enrollment 
period, coverage will begin on the first 
day of the month after the month of 
hospital insurance enrollment. 

The amendments made by section 
4008(g) of OBRA '90 are effective on 
February 1,1991. 

B. Changes in the Regulations 

We have amended §5 406.21 and 
406.33 of the Medicare regulations to 
incorporate the provisions of section 
4008(g) of OBRA '90. 

In addition, we have incorporated in 
§ 406.22 a self-implementing provision of 
section 103 of MCCA. Section 103 of 
MCCA amended section 1818(d) of the 
Social Security Act to provide a new 
formula for computing the basic 
premium amount for premium hospital 
insurance of Medicare part A. 

XI. Coverage of Ostomy Supplies 

A. Legislative Provision 

Section 0112(e)(3) of OBRA '89 
amended section 1866(a)(1) of the Social 
Security Act to add a paragraph (P) and 
section 6112(e) (1) and (2) of OBRA '89 
amended sections 1861(m)(5) and 
1834(a)(13) to provide for coverage of 
certain "ostomy supplies" as part of 
home health medical supplies furnished 
to Medicare beneficiaries. Section 
4153(d) of OBRA '90 further amended 
section 1866(a)(l)(P), as added by OBRA 
'89, to expand the term "ostomy 
supplies" to include specifically 
catheters, catheter supplies, ostomy 
bags, and supplies related to ostomy 
care. The OBRA '90 amendment is 
effective as if included in OBRA '89— 
that is, it applies to items furnished on 
or after January 1,1990. 

B. Changes in the Regulations 

We have incorporated the provisions 
of section 6112(e) (1) and (3) of OBRA 
'89 and section 4153(d) of OBRA '90 in 42 
CFR 409.40 and 489.20. The provisions of 
section 0112(e)(2) of OBRA '89 are being 
developed in a separate package. 


XII. Coverage of Post-Cataract 
Eyeglasses 

A. Legislative Provision 

Section 4153(b)(2)(A) of OBRA '90 
amended section 1861(s)(8) of the Social 
Security Act to provide for Medicare 
part B coverage of one pair of 
conventional eyeglasses or conventional 
contact lenses furnished subsequent to 
each cataract surgery with insertion of 
an intraocular lens. In addition, section 
4153(b)(2)(B) of OBRA '90 amended 
section 1862(a)(7) of the Act to make a 
conforming amendment to the provision 
that specifies eyeglasses as an item 
excluded from Medicare part B 
coverage. Prior to the effective date of 
the OBRA '90 amendment, HCFA had 
covered conventional eyeglasses 
furnished to cataract patients after 
surgery as "prosthetic devices" under 
section 1861 (s)(8) of the Social Security 
Act. 

The amendments made by section 
4153(b) of OBRA '90 apply to items 
furnished on or after January 1,1991. 

B. Changes in the Regulations 

We have amended § 410.36 on 
Coverage of Medical supplies, 
appliances, and devices and § 411.15 on 
Specific services excluded from 
coverage to incorporate the provisions 
of sections 4153(b)(2) (A) and (B) of 
OBRA '90. 

XIII. Application of Preentitlement Stay 
in Psychiatric Hospital To Limit on 
Payment for Inpatient Hospital Services 

A. Legislative Provision 

Section 4008(m)(l) of OBRA '90 
amended section 101(b)(1)(B) of MCCRA 
to provide that the preentitlement 
psychiatric limitation applicable to an 
individual at the end of 1989 must carry 
over into 1990. 

Under section 1812 of the Act, a 
Medicare beneficiary is entitled to have 
part A payments made on his or her 
behalf for no more than 150 days of 
inpatient hospital services in a spell of 
illness. Of these 150 days, 90 are regular 
benefit days that can be renewed with 
each new spell of illness, and 60 are 
lifetime reserve days thet are not 
renewable. However, section 1812(c) of 
the Act establishes a special limit for 
certain inpatient mental health services 
(i.e., inpatient psychiatric hospital 
services, and inpatient hospital services 
for an individual who is hospitalized in 
a general hospital primarily for 
diagnosis or treatment of mental illness) 
If an individual is an inpatient of a 
psychiatric hospital on the first day of 
his or her Medicare entitlement, part A 
payments may not be made for inpatient 






36010 Federal Register / VoL 57. No. 158 / Wednesday, August 12, 1992 / Rules and Regulations 


mental health services in excess of the 
following: 150 days minus the number (0 
to 150) of days (not necessarily 
consecutive) in which the individual 
was an inpatient in a psychiatric 
hospital during the 150 days 
immediately preceding his or her first 
day of entitlement This limitation is 
called the preentitlement psychiatric 
limitation. The pre-MCCA MCCA and 
post-MCCA versions of section 1812(c) 
were substantially the same. 

Under the pre-MCCA provisions, this 
limitation would cease to apply at the 
end of the individual's first spell of 
illness (that is, after a period of 60 
consecutive days in which the 
individual was not an inpatient of either 
a hospital or a nursing facility). Under 
the MCCA provisions, this limitation 
would cease to apply with the passage 
of 80 consecutive days in which the 
individual did not receive inpatient 
mental health services. Under post- 
MCCA the pre-MCCA provisions 
governing the cessation of the limitation 
are reinstated. 

While section 101 of MCCRA 
reinstated the provisions of section 1812 
of the Act as in effect before MCCA it 
also included special provisions for the 
transition from MCCA to these 
reinstated. post-MCCA provisions. 
Among these were the following: Under 
section 101(b)(1)(A), no day before 
January 1,1990 may be counted in 
determining the beginning (or period) of 
a spell of illness in applying the 
limitations of section 1812 of the Act to 
services furnished after January 1,1990. 
Under section 101(b)(1)(B), no days of 
services provided before January 1,1990, 
except lifetime reserve days used before 
January 1.1909, may be counted in 
applying the limitations of section 1812 
on payment for inpatient hospital 
services in a spell of illness beginning 
on or after January 1.1990. 

The preentitlement psychiatric 
limitation In section 1812(c) of the Act 
limits payment for inpatient mental 
health services in a spell of illness. After 
the enactment of MCCRA, it appeared 
that if an individual became entitled to 
part A before 1990, was subject to the 
preentitlement limitation when he or she 
became so entitled, and. under the 
provisions in effect under MCCA would 
have remained subject to the limitation 
on January 1.1990, that individual 
would, nevertheless, under section 
101(b)(1)(B) of MCCRA. be free of that 
limitation as of that date. That is 
because there was no provision in 
MCCRA for carrying over into*1990 and 
later years either inpatient mental 
health services actually furnished before 
1990 or preentitlement days in a 


psychiatric hospital treated as inpatient 
mental health services under section 
1812 of the Act (whereas there was 
specific provision in MCCRA for 
carrying over lifetime reserve days used 
before 1989 into 1990 and later years). 

The effect of this interpretation would 
have been to expand substantially the 
Medicare program’s liability for 
payment for inpatient mental health 
services. In the Congressional 
discussion of the budgetary implications 
of MCCRA however, no such expansion 
of benefits was mentioned. Therefore, 
we concluded that Congress did not 
intend to free from the preentitlement 
psychiatric limitation beneficiaries who 
became entitled before January 1.1990 
and remained subject to that limitation 
es of that date. In other words. Congress 
did not intend that the transition from 
MCCA to post-MCCA should affect the 
operation of the preentitlement 
limitation. 

Thus, in interpreting MCCRA in the 
Medicare Intermediary Manual 
instructions, we provided that if any 
individual became entitled to part A 
before 1990 and, under the provisions in 
effect before 1990 would still be subject 
to the preentitlement psychiatric 
limitation on January 1,1990, that 
individual would remain subject to the 
limitation during his or her first spell of 
illness beginning after 1989. However, 
this provision would not apply if the 
individual has 60 consecutive days, 
beginning in 1989 or on January 1,1990, 
during which he or she does not receive 
inpatient mental health services before 
that spell of illness begins. 

Similarly, those days of inpatient 
mental health services actually 
furnished before 1990 (and which are 
days for which Medicare payment may 
have been made) while the individual 
was subject to the preentitlement 
psychiatric limitation are counted in 
determining the extent to which 
payment may be made for inpatient 
mental health services furnished after 
1989 to an individual who remains 
subject to that limitation. Those days of 
Inpatient mental health benefits are not 
restored to the individual while he or 
she remains subject to the 
preentitlement psychiatric limitation 
during his or her first spell of illness 
beginning after 1989. 

Congress ratified this interpretation 
through the enactment of section 
400B(m)(l) of OBRA 90. Section 
4008(m)(l) amended section 101(b)(1)(B) 
of MCCRA by providing that the 
prohibition against counting days of 
inpatient hospital services before 1990 in 
applying the limitation on payment after 
1989 does not apply in the case of the 


limitation on payment under section 
1812(c) of the Act. the preentitlement 
psychiatric limitation. This amendment 
is effective as though it were part of 
section 101(b)(1)(B) as enacted on 
December 19.1989. 

We note that under section 1812(b)(3J 
of the Social Security Act there is a 
lifetime limitation of 190 days on 
payment for inpatient psychiatric 
hospital services. Thi9 limitation was in 
effect under pre-MCCA and MCCA and 
remains In effect under post-MCCA The 
limitation is separate and distinct from 
the preentitlement psychiatric limitation. 

B. Changes in the Regulations 

We have not made any changes in the 
Medicare regulations relating to the 
preentitlement psychiatric limitation to 
reflect the effect of MCCRA or the 
amendment made to section 101(b)(1)(B) 
of MCCRA by 4008(m)(l) of OBRA *90. 
No final regulations containing the 
preentitlement psychiatric limitation 
under MCCA were issued. Since the 
post-MCCA provisions revert to the pre- 
MCCA provisions, the existing pre- 
MCCA regulations at § 409.83 reflect the 
limitation currently in effect. We have 
issued to intermediaries instructions 
that reflect the transition from MCCA to 
post-MCCA as governed by the MCCRA 
and OBRA ’90 provisions. 

XTV. Payments to Dialysis Facilities 

A. Legislative Provision 

Hospitals and free-standing facilities 
are reimbursed for services furnished to 
Medicare beneficiaries with end-stage 
renal disease (ESRD) under a composite 
rate formula that is weighted to reflect 
the proportion of patients dialyzing at 
home and the proportion of patients 
dialyzing in a facility. Prior to OBRA '90. 
under the composite rate, the average 
payment was estimated at $125 per 
dialysis treatment in free-standing 
facilities and $129 per dialysis treatment 
In hospital units. OBRA ’89 required the 
Secretary to maintain these composite 
rates through October 1.1990 and 
prohibited the Secretary from changing 
the rates in effect as of September 30, 
1990 unless such changes are made 
through notice and comment rulemaking. 

Section 4201(a) of OBRA ’90 amended 
section 6203(a)(1) of OBRA *89 to require 
the Secretary to maintain the composite 
rate in effect on September 30,1990 
without regard to reductions imposed 
under section 6201 of OBRA *89. 
Increased by $1.00, for services provided 
on or after January 1.1991. The 
composite rate determined under the 
formula prescribed under OBRA 89 
continues until December 30.1990. 
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B. Changes in the Regulations 

We have not made any specific In the 
Code of Federal Regulations to 
incorporate this provision. The 
composite rate determined under the 
formula and any conforming changes 
have been issued as part of the 
Medicare Provider Reimbursement 
Manual. 

XV. Payment Rates for Erythropoietin 
(EPO) 

A. Legislative Provision 

Section 4201(c) of OBRA ‘90 amended 
section 1881(b)(ll) of the Social Security 
Act to provide that an allowance for 
erythropoietine (EPO) furnished to 
ESRD patients by providers of services, 
renal dialysis facilities, and other 
suppliers of home dialysis supplies and 
equipment is $11 per 1,000 units, 
rounded to the nearest 100 units, 
effective January 1,1991. (This amount 
may be increased by the Secretary for 
each year after 1991.) 

Section 4201(d) (2) and (3) of OBRA 
’90 amended section 1881(h) to specify 
that payment to supplier of home 
dialysis supplies and equipment that is 
not a provider of services, a renal 
dialysis facility, or a physician will be 
made at the rate paid to a renal dialysis 
facility. Payment will be made if it has 
been determined, in accordance with 
methods and standards published by the 
Secretary, that the patient receiving EPO 
from the supplier can safely and 
effectively administer it. (HCFA will 
issue criteria for determining the safe 
and effective self-administration of EPO 
as a separate regulation.) If a home 
dialysis patient is determined not 
competent to self administer EPO and 
the drug has been prescribed and the 
patient must obtain EPO from his or her 
physician (i.e., the patient cannot obtain 
EPO from his or her facility), the drug 
should be administered by the physician 
who receives the Monthly Capitation 
Payment (MCP) for furnishing all of the 
renal related services that the 
beneficiary may need. In this case, 
Medicare pays on a reasonable charge 
basis for the drug, but no additional 
payment is made to the physician for 
administration. 

B. Changes in the Regulations 

We are not making any changes in the 
regulations at this time. The EPO 
payment rate is promulgated annually 
through separate regulations, as 
required by OBRA ‘90. 


XVI. Medicare Secondary Payer 
Provision for Individuals With ESRO 

A. Legislative Provision 

Section 4203(c) of OBRA ‘90 amended 
section 1862(b)(1)(C) of the Social 
Security Act to redefine and to 
temporarily expand from 12 to 18 
months the period during which 
Medicare is secondary payer for persons 
entitled to Medicare solely on the basis 
of end-stage renal disease. We call the 
period during which Medicare is 
secondary the “coordination period.” 
Under prior law, Medicare was 
secondary during a coordination period 
of from 9 to 12 consecutive months, 
depending upon whether eligibility was 
based on a kidney transplant or a course 
of dialysis. 

The amendments made by OBRA *90 
are as follows: 

• Effective upon enactment, section 
4203(c)(1)(A) permanently redefines the 
12-month period of section 1862(b)(1)(C) 
as a period beginning with the 
individual’s first month of Medicare Part 
A entitlement, or eligibility if earlier, 
based solely on end-stage renal disease. 
Anyone who is in a 12-month period, as 
defined under prior law, and for whom 
an employer plan therefore was paying 
primary on November 5,1990 (the date 
of enactment), is affected by this 
change. Thus, this change does not 
apply to anyone who began dialysis 
prior to December 1989, because their 
12-month period, under prior law, 
expired before the effective date of 
OBRA *90. This change makes Medicare 
the secondary payer, for entitled 
individuals, during a fixed period of 12 
months, and the employer plan the 
primary payer during a period of 
between 12 and 15 months, depending 
upon whether Medicare eligibility was 
based on a kidney transplant or a course 
of dialysis. 

• Section 4203(c)(1)(B) temporarily 
expands the modified 12-month period 
to 18 months, but only for those 
modified periods beginning on or after 
February 1,1990. This means that this 
extension will apply to those individuals 
who, with one exception, become 
eligible for or entitled to Medicare Part 
A solely on the basis of end-stage renal 
disease on or after February 1,1990. The 
exception: Individuals who began 
dialysis in November 1989 were subject 
to a 3-month waiting period and became 
eligible for or entitled to Medicare on 
February 1,1990. These individuals are 
not affected because their 12-month 
periods under prior law expired before 
the effective date of OBRA '90. This 
change is effective for items and 
services furnished on or after February 
1,1991 and on or before January 1,1996. 


Under OBRA ‘90, as under prior law, 
the period during which an employer 
plan is primary payer does not 
necessarily coincide with the period 
during which Medicare is secondary 
payer. Under prior law, an employer 
plan was primary payer for a ppriod of 
12 months. However, Medicare was 
usually secondary only for the last 9 
months of this period because, in most 
cases, the individual was not entitled to 
Medicare during the first 3 months of 
this period. Under OBRA ’90, it is the 
employer plan’s primary payment 
responsibility which may vary up to 3 
months. 

Since Medicare entitlement usually 
begins with the fourth month of a 
regular course of maintenance dialysis, 
the employer group health plan may be 
primary payer for a period of up to 21 
months (the 3-month waiting period plus 
the first 18 months of Medicare 
eligibility or entitlement). However, for 
individuals who undertake a course in 
self-dialysis training during the 3-month 
waiting period, the employer group 
health plan will be primary payer for a 
total of 18 months, because the effective 
date of Medicare eligibility or 
entitlement coincides with the first 
month of dialysis. Where an individual 
receives a kidney transplant during the 
3-month waiting period, the employer 
group health plan will be primary payer 
from 18 to 20 months, depending upon 
when the individual became entitled or 
could have been entitled, to Medicare 
based upon the kidney transplant. 

B. Changes in the Regulations 

We have amended §§ 411.60 and 
411.62 of the Medicare regulations to 
incorporate the amendment made by 
section 4203(c) of OBRA '90. 

XVII. Prior Authorization Requirement 
for Certain Durable Medical Equipment 

A. Legislative Provision 

Section 1834(a) of the Social Security 
Act establishes payment rules for 
durable medical equipment, prosthetic 
devices, orthotics, and prosthetics. 
Section 4152(e) of OBRA ’90 amended 
section 1834(a) to require that, effective 
January 1,1991, items for which 
payment may be made under section 
1834(a) and which are subject to 
unnecessary utilization must receive 
prior authorization from Medicare 
carriers. Section 4152(e) specifies that 
the Secretary shall develop and 
periodically update a list of these items 
on the basis of prior payment 
experience. The law further specifies 
that the list developed by the Secretary 
shall include seat-lift mechanisms, 
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transcutaneous electrical nerve 
stimulators. and motorized scooters. 
Carriers must determine in advance, for 
items included on the list, whether 
payment is precluded because of section 
1862(a)(1)(A) of the Act. Section 
1882(a)(l)(AJ precludes payment for 
items that are not “reasonable and 
necessary'* for the treatment of the 
patient. 

B. Changes in the Regulations 

We are not making any changes in the 
regulations at this time. The specific list 
of the items of durable medical 
equipment subject to prior authorization 
by Medicare carriers that the Secretary 
develops (and periodically updates) will 
be issued as a separate document. In the 
interim, in accordance with the 
provisions of section 4152(e) of OBRA 
*90, at a minimum, seat-lift mechanisms, 
transcutaneous electrical nerve 
stimulators, and motorized scooters 
must receive prior authorization by 
Medicare carriers before payments 
under Medicare will be made. 

XVIII. Waiver of Proposed Rulemaking 

We ordinarily publish a notice of 
proposed rulemaking for a regulation in 
the Federal Register to provide a period 
for public comment. However, we may 
waive that procedure if we find good 
cause that prior notice and comment are 
impractical, unnecessary, or contrary to 
the public interest. 

As noted earlier, this rule updates our 
rules to properly reflect explicit 
statutory requirements which are clear 
on their face and which we are not 
interpreting in any way beyond their 
commonly understood meanings. 

Without these changes, certain 
regulation requirements are in conflict 
with the statute, possibly misleading 
those who rely on our regulations, and 
certain statutory requirements are not 
included, possibly leading some to infer 
that we will be proposing changes above 
those required by law. In addition, some 
of the statutory changes included in 
these regulations have been enacted 
with retroactive effective dates or 
effective dates close to the date of 
enactment of OBRA *90. Under these 
circumstances, prompt publication of the 
correct up-to-date rules best serves 
those governed by these regulations. In 
addition, section 4207(j) of OBRA *90 
allows for a waiver of the notice of 
proposed rulemaking to implement these 
provisions. Therefore, we find good 
cause to waive the notice of proposed 
rulemaking prior to issuance of a final 
rule as impracticable, unnecessary and 
contrary to the public interest. However, 
we are providing a 00-day comment 
period for public comments on the final 


rule as indicated at the beginning of this 
rule. 

XIX. Technical Amendments— 
Application of Blood Deductible Under 
Medicare Part A 

Section 102(1) of the MCCA amended 
section 1813(a)(2)(A) of the Act to make 
the part A blood deductible applicable 
on the basis of the calendar year rather 
than the “spell of illness,” which in 
HCFA regulations is referred to as the 
“benefit period." According to section 
101(a)(2) of MCCRA. MCCRA did not 
repeal the change made by section 
102(1) of the MCCA. Accordingly, we 
are amending §§ 409.87 and 489.31 to 
change “benefit period” to “calendar 
year." 

XX. Response to Public Comments 

Because of the large number of items 
of correspondence we normally receive 
on a rule, we are not able to 
acknowledge or respond to them 
individually. However, we will consider 
all comments that we receive by the 
date specified in the “Comment Period” 
section of this preamble and respond to 
them in the preamble to any subsequent 
rule that we issue. 

XXL Paperwork Burden 

These final regulations with comment 
period do not contain any additional 
requirements that are subject to review 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980 (44 U.S.C. chapter 35). 

XXII. Regulatory* Impact Statement 

Executive Order (E.O.) 12291 requires 
us to prepare and publish a final 
regulatory impact analysis with 
comment for any regulations that meet 
one of the E.O. 12291 criteria for a 
“major rule”; that is. that will be likely 
to result in— 

• An annual effect on the economy of 
$100 million or more; 

• A major increase in costs or prices 
for consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions; or 

• Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In addition, we generally prepare a 
regulatory flexibility analysis that is 
consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612). unless the Secretary 
certifies that a final regulation will not 
have a significant economic impact on a 
substantial number of small entities. For 


purposes of the RFA. we consider all 
Medicare-participating facilities as 
small entities. Individuals and States are 
not included in the definition of a small 
entity. 

This final rule with comment period 
places in regulations numerous self- 
implementing statutory provisions that 
are not interrelated. Each provision has 
individual costs or savings associated 
with the specific legislative requirement. 
None of the individual regulations 
interprets or extends requirements 
beyond those included in the self- 
implementing legislation. With one 
exception, discussed below, we 
do not believe that any of the legislative 
provisions that the regulations reflect 
will produce any effect that will meet 
any of the criteria of E.O. 12291 for a 
major rule or will have a significant 
effect on a substantial number of small 
entities. For the most part, the legislative 
provisions incorporated into our 
regulations by this final rule will provide 
some extended benefits to patients 
while incurring incremental costs to 
hospitals and physicians by reductions 
in payments previously noted in this 
preamble. 

Section 4203(c)(1) of Public Law 101- 
508—the provision that amended section 
1862(b)(1)(C) of the Act to expand the 
coordination period during which 
employer plans must pay benefits 
primary to Medicare—will result in 
significant Federal cost savings. The 
impact of this provision is discussed 
further below. We do not believe that 
merely reflecting this provision, which is 
already in effect, in our regulations will 
produce any effect that will meet any of 
the criteria of E.0.12291 for a major rule 
or will have a significant effect on a 
substantial number of small entities. 
Therefore, we have not prepared a final 
regulatory impact statement under E.O. 
12291 or a regulatory flexibility analysis 
under the RFA. 

To the extent that a legislative 
provision being incorporated into our 
regulations by this final rule may have a 
significant effect on beneficiaries or 
providers or may be viewed as 
controversial, we are providing the 
following discussion; 

Section 4008(g) of Public Law 101-508 
added sections 1818(c) (7). (8), and (9) to 
the Act to provide an opportunity for 
aged individuals who were enrolled in 
HMOs and CMPs and lost that 
enrollment, to enroll in premium hospital 
insurance outside of the usual initial, 
general, and special enrollment periods. 
Since encouragement of HMO/CMP 
enrollment is essential to the goals of 
the Medicare program, any change that 
removes disincentives relating to 
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enrollment in premium hospital 
insurance from beneficiaries who take 
advantage of HMO/CMP enrollment is 
salutary for both the beneficiaries and 
the Medicare program. Most 
beneficiaries are eligible for premium- 
free hospital insurance. However, the 
number of people taking advantage of 
the provision should be less than 100 a 
year. The impact on the program should, 
therefore, be minimal. 

Section 4203(c)(1) of Public Law 101- 
508 amended section 1882(b)(1)(C) of the 
Act to expand the coordination period 


during which employer plans must pay 
benefits primary for Medicare. 
Previously, there was a 12-month 
coordination period, generally beginning 
with the first month of dialysis. Under 
the new law, there is an 18-month 
period, which begins with the first 
month of Medicare part A eligibility or 
entitlement. This change is effective for 
services furnished on or after February 
1,1991 through January 1,1996, with 
respect to coordination periods 
beginning on or after February 1,1990. 


After January 1,1996. the 18-month 
period reverts to a 12-month period. 

Medicare beneficiaries affected by 
this provision are individuals who are 
covered by employer group health plans 
and who also become eligible for or 
entitled to Medicare, based solely on 
ESRD, on or after February 1,1990. 
Employers/group health plans must pay 
primary benefits for these individuals 
for an additional 6 to 9 months. 
Medicare part A and part B savings 
estimates are as follows: 


Medicare Savings 

[$ in millions] 



FY1992 

FY1993 

FY1994 

FY1995 

FY1996 

Part A....... 

$560 

285 

$820 

425 

$895 

480 

$860 

455 

$350 

185 

Part 8^^._ „ ........ 


Section 4203(c)(2) of Public Law 101- 
508 charges the General Accounting 
Office (GAO) with studying the effects 
of the extension of the coordination 
period from 12 to 18 months on ESRD 
beneficiaries and their family members, 
including effects on access to 
employment and employment-based 
health insurance. GAO must submit a 
preliminary report to the House 
Committees on Ways and Means and 
Energy and Commerce and the Senate 
Committee on Finance, not later than 
January 1,1993, with a final report due 
by January 1,1995. 

Section 1102(b) of the Act requires the 
Secretary to prepare a regulatory impact 
analysis if a final rule will have a 
significant impact on the operations of a 
substantial number of small rural 
hospitals. Such an analysis must 
conform to the provisions of section 604 
of the RFA. For purposes of section 
1102(b) of the Act. we define a small 
rural hospital as a hospital that has 
fewer than 50 beds and is located 
outside a Metropolitan Statistical Area. 

We have determined and the 
Secretary' certifies, that this final rule 
with comment period will not have a 
significant economic impact on the 
operations of a substantial number of 
small rural hospitals, and therefore, 
have not prepared a rural hospital 
impact statement. 

List of Subjects 

42 CFR Part 405 

Administrative practice and 
procedure, Health facilities, Health 
professions. Kidney disease, 
Laboratories, Medicare, Nursing homes. 


Reporting and recordkeeping 
requirements. Rural area, X-rays. 

42 CFR Part 406 

Health facilities, Kidney diseases, 
Medicare. 

42 CFR Part 409 
Health facilities, Medicare. 

42 CFR Part 410 

Health facilities. Health professions, 
Kidney diseases, Laboratories, 
Medicare, Rural areas. X-rays. 

42 CFR Port 411 

Kidney diseases, Medicare, Recovery 
against third parties, Reporting and 
recordkeeping requirements. Secondary 
payments. 

42 CFR Part 412 

Administrative practice and 
procedure. Health facilities. Medicare, 
Puerto Rico, Reporting and 
recordkeeping requirements. 

42 CFR Part 413 

Health facilities. Kidney disease, 
Medicare, Reporting and recordkeeping 
requirements. 

42 CFR Part 418 

Health facilities, Hospice care. 
Medicare. Reporting and recordkeeping 
requirements. 

42 CFR Part 489 

Health facilities, Medicare, Reporting 
and recordkeeping requirements. 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

A. Part 405 is amended as follows: 

1. The authority citation for part 405, 
subpart E, continues to read as follows: 

Authority: Secs. 1102,1014(b). 1832,1833(a), 
1834(b). 1842(b) and (h). 1861 (b) and (v). 
1862(a)(14). 1866(a). 1871. 1881, 1886, 1887, 
and 1889 of the Social Security Act a9 
amended (42 U.S.C. 1302.13S5f(b). 1395k. 
13951(a). 1395m(b). 1395u(b) and (h). 1395x(b) 
and (v), 1395y(a)(14), 1395cc{a), 1395hh, 

1395 it, 1395ww, 1395xx. and 1395zz). 

2. in § 405.502. the introductory text of 
paragraph (a) is republished and 
paragraph (a)(9) is revised to read as 
follows: 

8 405.502 Criteria for determining 
reasonable chargee. 

(a) Criteria. The law allows for 
flexibility in the determination of 
reasonable charges to accommodate 
reimbursement to the various ways in 
which health services services are 
furnished and charged for. The criteria 
for determining what charges are 
reasonable include: 

• • * * « 

(9) Except as provided in paragraph 
(a)(10) of this section, in the case of 
services of assistants-at-surgery as 
defined in § 405.580 in teaching and non- 
teaching settings, charges that are not 
more than 16 percent of the prevailing 
charge in the locality, adjusted by the 
economic index, for the surgical 
procedure performed by the primary 
surgeon. Payment is prohibited for the 
services of an assistant-at-surgery in 
surgical procedures for which HCFA has 
determined that assistants-at-surgery on 
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average are used in less than 5 percent 
of such procedures nationally. 

• • * • • 

3. Section 405.556 is amended by 
adding a new paragraph (d) to read as 
follows: 

§ 405.556 Conditions for payment: 
Physician laboratory services. 

***** 

(d) Physician pathologyr services 
furnished by physicians or independent 
laboratories on or after January t. 1991. 

(1) The prevailing charge for the 
professional component of physician 
pathology services furnished by 
physicians on or after January 1,19S1 is 
93 percent of the prevailing charge for 
the professional component of physician 
pathology services furnished on or after 
April 1.1990. 

(2) The prevailing charge for the 
global physician pathology service 
furnished through an independent 
laboratory during 1991 is reduced by up 
to 7 percent from the applicable 
prevailing charge for the global 
physician pathology service furnished 
by independent laboratories on or after 
April 1,1990. The reduction cannot 
result in a prevailing charge that is less 
than 115 percent of the professional 
component prevailing charge for 
hospital-based physician pathology 
sendees. 

PART 406—HOSPITAL INSURANCE 
ELIGIBILITY AND ENTITLEMENT 

B. Part 406 is amended as follows: 

1. The authority citation for part 406 
continues to read as follows: 

Authority Secs. 202(t). 202(u). 228, 226A. 
1102.1818. and 1871 of the Social Security Act 
(42 U.S.C. 401 (t). 402(u). 426. 428-1.1302, 
13951-2, and 139Shh) and 3103 of Pub. L 89-97 
(42 U.S.C. 426a) unless otherwise noted. 

2. Section 406.21 is amended by 
revising paragraph (a) and adding a new 
paragraph (f) to read as follows: 

§ 406.21 Individual enrollment 

(a) Basic provision. An individual 
who meets the requirements of § 406.20 
(b) or (c) may enroll for premium 
hospital insurance only during his or her 
“initial enrollment period**, a “general 
enrollment period**, a “special 
enrollment period*', or, for HMO/CMP 
enrollees, a “transfer enrollment 
period**, as set forth in paragraphs (b) 
through (f) of this section. 

• • • • • 

(f) Transfer enrollment period for 
HMO/CMP enrollees. (1) Terminology. 
HMO or CMP means an eligible 
organization as defined in § 417.401 
which has a contract with HCFA under 
part 417, subpart L of this chapter. 

(2) Basic rule. Effective February 1, 
1991, individuals enrolled in an HMO or 


CMP under part 417, subpart K of this 
chapter who meet the requirements of 
§ 406.20(b) may enroll in premium 
hospital insurance during a transfer 
enrollment period. This transfer 
enrollment period begins with any 
month or any part of a month in which 
the individual is enrolled in an HMO or 
CMP and ends with the last day of the 
8th consecutive month in which the 
individual is no longer enrolled in the 
HMO or CMP. 

(3) Effective date of coverage, (i) If the 
individual enrolls in premium hospital 
insurance while still enrolled in an 
HMO or CMP. or during the first month 
that he or she is no longer enrolled in 
the HMO or CMP, part A coverage will 
begin on the first day of the month of 
part A enrollment, or. at the option of 
the individual, on the first day of any of 
the following 3 months. 

(ii) If the individual enrolls in 
premium hospital insurance during any 
of the last 7 months of the transfer 
enrollment period, coverage will begin 
on the first day of the month after the 
month of enrollment. 

3. Section 406.23 is redesignated as 
§ 406.33, paragraph (a) is revised, and a 
new paragraph (a)(4) is added to read as 
follows: 


§ 406.33 Determination of months to be 
counted for premium increase: Enrollment 

(a) Enrollment before April 1, 1981 or 
after September 30. 1961. The months to 
be counted for premium increase are the 
months from the end of the initial 
enrollment period through the end of the 
general enrollment period, the special 
enrollment period, or the transfer 
enrollment period in which the 
individual enrolls, excluding the 
following: 

***** 

(4) Any months that the individual 
was enrolled in an HMO or CMP under 
part 417, subpart K of this chapter as 
described in § 406.21(f). 
***** 

4. Section 406.32 is amended by 
revising paragraph (b) to read as 
follows: 

§ 406.32 Monthly premiums. 
***** 

(b) Monthly premiums: Determination 
of dollar amount 

(1) Effective for calendar years 
beginning January 1989, the dollar 
amount is determined based on an 
estimate of one-twelfth of the average 
per capita costs for benefits and 
administrative costs that will be 
payable with respect to individuals age 
65 or over from the Federal Hospital 
Insurance Trust Fund during the 
succeeding calendar year. 


(2) Before 1989, the dollar amount was 
determined by multiplying $33 by the 
ratio of the next year’s inpatient 
deductible to $76. which was the 
inpatient deductible determined for 
1973. (Because of cost controls, the 
deductible actually charged for that year 
was $72.) 

(3) The amount determined under 
paragraphs (b) (1) and (2) of this section 
is rounded to the nearest multiple of $1. 
(Fifty cents is rounded to the next higher 
dollar.) 

• * * * « 


PART 409—HOSPITAL INSURANCE 
BENEFITS 

C. Part 409 is amended as follows: 

1. The authority citation for part 409 
continues to read as follows: 

Authority: Secs. 1102,1812,1813,1861. 
1862(h). 1871. and 1881 of the Social Security 
Act (42 U.SC 1392,1395d. 1395e. 1395x, 
1395y(h). 1395hh. and 1395rr). 

2. In § 409.40, the undesignated 
introductory text Is republished and 
paragraph (e) is revised to read as 
follows: 

§ 409.40 Included services. 

Subject to the requirements and 
conditions set forth in § 409.42, “home 
health services" means the following 
items and services: 

* * * • • 

(e) Medical supplies (including 
catheters, catheter supplies, ostomy 
bags, and supplies related to ostomy 
care, but excluding drugs and 
biologicals) and the use of durable 
medical equipment: and 
***** 

§409.87 (Amended) 

3. In paragraph (a)(3) of § 409.97, 
“benefit period" is revised to read 
“calendar year". 


PART 410—SUPPLEMENTARY 
MEDICAL INSURANCE (SMI) BENEFITS 

D. Part 410 is amended as follows: 

1. The authority citation for part 410 
continues to read as follows: 

Authority: Secs. 1102.1832,1833, 1834, 1835, 
1861 (r), (s). (aa). and (cc). 1871. and 1881 of 
the Social Security Act (42 U.S.C. 1302,1395k. 
13951.1395m. 1395n. 1395x (r). (s). (aa). and 
(cc). 1395hh. and 1395 it). 

2. In 410.38, the undesignated 
introductory text is republished and 
paragraph (b) is revised to read as 
follows: 
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§ 410.36 Medical supplies, appliances, and 
devices: Scope. 

Medicare part B pays for the following 
medical supplies, appliances, and 
devices: 

• • * « * 

(b) Prosthetic devices, other than 
dental, that replace all or part of an 
internal body organ, including 
colostomy bags and supplies directly 
related to colostomy care, including— 

(1) Replacement of prosthetic devices: 
and 

(2) One pair of conventional 
eyeglasses or conventional contract 
lenses furnished after each cataract 
surgery during which an intraocular lens 
is inserted. 

• • « * • 

PART 411—EXCLUSIONS FROM 
MEDICARE AND LIMITATIONS ON 
MEDICARE PAYMENT 

E. Part 411 is amended as follows: 

1. The authority citation for part 411 
continues to read as follows: 

Authority: Secs. 1102,1834,1842(1), 1881, 
1862,1866.1871,1877, and 1879 of the Social 
Security Act (42 U.S.C. 1302,1395m, 1395u(l), 
1395x. 1395y. 1395cc. 1395hh, 1395nn, and 
1395pp). 

2. In § 411.15, the undesignated 
introductory text is republished, 
paragraph (b) is revised, and a new 
paragraph (n) is added to read os 
follows: 

§ 411.15 Particular sendees excluded from 
coverage. 

The following services are excluded 
from coverage 

• « * * • 

(b) Eyeglasses or contact lenses, 
except for 

(1) Post-surgical prosthetic lenses 
customarily used during convalescence 
for eye surgery in which the lens of the 
eye was removed (e.g., cataract surgery); 

(2) Prosthetic lenses for patients who 
lack the lens of the eye because of 
congenital absence or surgical removal; 
and 

(3) One pair of conventional 
eyeglasses or conventional contact 
lenses furnished after each cataract 
surgery during which an intraocular lens 
is inserted. 

• * « * • 

(n) Certain services of an assistant-at- 
surgery. 

(1) Services of an assistant-at-surgery 
in a cataract operation (including 
subsequent insertion of an intraocular 
lens) unless, before the surgery is 
performed, the appropriate PRO or a 
carrier has approved the use of such an 
assistant in the surgical procedure 


based on the existence of a complicating 
medical condition. 

(2) Services on an assistant-at-surgery 
in a surgical procedure (or class of 
surgical procedures) for which 
assistant9-at-surgery on average are 
used in fewer than 5 percent of such 
procedures nationally. 

3. Section 411.60 is amended by 
adding a definition of “coordination 
period*’ in alphabetical order under 
paragraph (b), Definitions, to read as 
follows: 

S 411.60 Scope and definitions. 

# • • # « 

(b) Definitions. As used in this 
subpart E— 

Coordination period means the period 
during which Medicare is secondary 
payer to an employer group health plan. 

* * # « « 

4. Section 411.62 is revised to read as 
follows: 

§ 411.62 Medicare benefits secondary to 
employer group health plan benefits. 

(a) General rules. 

(1) Medicare benefits are secondary to 
benefits payable under an employer 
plan, for services furnished to an ESRD 
beneficiary during a coordination period 
as specified in paragraphs (b) and (c) of 
this section. An individual who has 
ESRD but who has not filed an 
application for entitlement to Medicare 
is eligible for Medicare based on ESRD 
for purposes of paragraphs (b)(2) and 
(c)(2) through (c)(4) of this section if the 
individual meets the other requirements 
of S 400.13 of this subchapter. 

(2) During the coordination period, the 
following rules apply: 

(i) Medicare makes primary payments 
only for Medicare covered services that 
are— 

(A) Furnished to Medicare 
beneficiaries who are not enrolled in the 
employer plan; 

(B) Not covered under the employer 
plan; or 

(C) Covered under the employer plan 
but not available to particular enrollees 
because they have exhausted their 
benefits. 

(ii) Medicare makes secondary 
payments, within the limits specified in 
§§ 411.32 and 411.33, to supplement the 
amount paid by the employer plan if 
that plan pays only a portion of the 
charge for the services. 

(b) Beginning of coordination period . 

(1) For individuals who start a course 

of maintenance dialysis or who receive 
kidney transplant before December 
1989, the coordination period begins 
with the earlier of— 


(1) The month in which the individual 
initiated a regular course of renal 
dialysis: or 

(ii) In the case of an individual who 
received a kidney transplant, the first 
month in which the individual became 
entitled to Medicare, or. if earlier, the 
first month for which the individual 
would have been entitled to Medicare 
benefits if he or she had filed an 
application for such benefits. 

(2) For individuals other than those 
specified in paragraph (b)(1) of this 
section, the coordination period begins 
with the earlier of— 

(i) The first month in which the 
individual becomes entitled to Medicare 
part A solely on the basis of ESRD: or 

(ii) The first month the individual 
would have become entitled to Medicare 
part A solely on the basis of ESRD if he 
or she had filed an application for such 
benefits. 

(c) End of coordination period. 

(1) For individuals who start a regular 
course of renal dialysis or who receive a 
kidney transplant before December 
1989, the coordination period ends with 
the earlier of the end of the 12th month 
of dialysis or the end of the 12th month 
of a transplant. The 12th month of 
dialysis may be any time from the 9th 
month through the 12th month of 
Medicare entitlement, depending on the 
extent to which the individual was 
subject to a waiting period before 
becoming entitled to Medicare. 

(2) The coordination period for the 
following individuals ends with the 
earlier of the 12th month of eligibility or 
the 12th month of entitlement to 
Medicare part A: 

(i) Individuals, other than those 
specified in paragraph (c)(1) of this 
section, who became entitled to 
Medicare part A solely on the basis of 
ESRD during December 1989 and 
January 1990. 

(ii) Individuals, other than those 
specified in paragraph (c)(1) of this 
section, who could have become entitled 
to Medicare Part A solely on the basis of 
ESRD during December 1989 and 
January 1990 if they had filed an 
application. 

(iii) Individuals who become entitled 
to Medicare part A solely on the basis of 
ESRD after January 1995. 

(iv) Individuals who can become 
entitled to Medicare part A solely on the 
basis of ESRD after January 1995. 

(3) The coordination period for the 
following individuals ends with the 
earlier of the end of the 18th month of 
eligibility or the 18th month of 
entitlement to Medicare part A: 

(i) Individuals, other than those 
specified in paragraph (c)(1) of this 
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section, who become entitled to 
Medicare part A solely on the basis of 
ESRD from February 1990 through July 
1994. 

(ii) Individuals, other an those 
specified in paragraph (c)(1) of this 
section. w r ho could become entitled to 
Medicare part A solely on the basis of 
ESRD from February 1990 through July 
1994 if they would file an application. 

(4) The coordination periods for the 
following individuals ends January 1, 
1996: 

(i) Individuals who become entitled to 
Medicare part A solely on the basis of 
ESRD from August 1994 through January 
1.1995. 

(ii) Individuals who could become 
entitled to Medicare part A solely on the 
basis of ESRD from August 1994 through 
January 1,1995. if they would file an 
application. 

(d) Examples. Based on the rules 
specified in paragraphs (b) and (c) of 
this section and the rules specified in 
§ 406.13 of this subchapter, the following 
examples illustrate how to determine, in 
different situations, the number of 
months during which Medicare is 
secondary payer. 

(1) An individual began dialysis on 
November 4.1989. He did not initiate a 
course in self-dialysis training nor did 
he receive a kidney transplant during 
the first 3 calendar months of dialysis. 
Thus, he became entitled to Medicare on 
February 1,1990. Since this individual 
began dialysis before December 1989, 
the 12-month period began with the first 
month of dialysis. November 1989, and 
ended October 31.1990. The 
coordination period in this case is 9 
months. February 1990 through October 

1990. 

(2) An individual began dialysis on 
January 29.1990. He did not initiate a 
course in self-dialysis training nor did 
he receive a kidney transplant during 
the first 3 calendar months of dialysis. 
Thus, he became entitled to Medicare on 
April 1,1990. Since the individual began 
dialysis after November 1989, and 
became entitled to Medicare after 
January 1990, the coordination period 
began with the first month of 
entitlement. April 1990, and ended 
September 30,1991. the end of the 18th 
month of entitlement. 

(3) An individual began a regular 
course of maintenance dialysis on 
February 10.1990. He did not initiate a 
course of self-dialysis training nor did 
he receive a kidney transplant during 
the first 3 calendar months of dialysis. 
Thus, he became entitled to Medicare on 
May 1.1990. Medicare is secondary 
payer from May 1.1990 through October 

1991. a total of 18 months. 


(4) The same facts exist as in the 
example under paragraph (d)(3), except 
that the individual began a course of 
self-dialysis training during the first 3 
calendar months of dialysis. Thus, the 
effective date of his Medicare 
entitlement is February 1,1990. and 
Medicare is secondary payer from 
February 1,1990 through July 1991, a 
total of 18 months. 

(5) An individual began dialysis on 
September 15,1990. He did not initiate a 
course of self-dialysis training nor did 
he receive a kidney transplant during 
the first 3 calendar months of dialysis. 
Thus, he became entitled to Medicare 
effective December 1,1990. Medicare is 
secondary payer from December 1,1990 
through May 1992, a total of 18 months. 

(6) An individual began dialysis on 
November 17,1990. He initiates a course 
of self-dialysis training in January 1991, 
and thus becomes entitled to Medicare 
effective November 1.1990. Medicare is 
secondary payer from November 1,1990. 
through April 1992. a total of 18 months. 

(7) An individual began a regular 
course of dialysis on December 10.1990. 
He does not initiate a course of self- 
dialysis training nor does he receive a 
kidney transplant. He decides to delay 
his enrollment in Medicare because his 
employer group health plan pays 
charges in full and he does not wish to 
incur part B premiums at this time. 
However, in March 1992, he files for part 
A and part B Medicare entitlement, and 
stipulates that he wants his Medicare 
entitlement to be effective March 1,1992 
(one year later than he could have 
become entitled). Since this individual 
could have been entitled to Medicare as 
early as March 1,1991, Medicare is 
secondary payer only from March 1, 
1992, through August 1992, a period of 6 
months. 

(While Medicare is secondary payer 
for only the last 6 months of this period, 
the Medicare program is effectively 
secondary payer for the full 
coordination period, due to the fact that 
the individual delayed his Medicare 
enrollment on account of his employer 
plan coverage and Medicare made no 
payments at all during the deferred 
period.) 

(8) The same facts exist as in the 
example under paragraph (d)(7) of this 
section, except that the individual defers 
Medicare entitlement beyond August 

1992. (For purposes of this example, 
Medicare entitlement is not retroactive, 
but rather takes effect after August 
1992.) There would be no period during 
w'hich Medicare is secondary payer in 
this situation. This is because Medicare 
entitlement does not begin until after the 
18-month period expires as specified in 
paragraph (c)(3)(ii) of this section. 


Medicare would become primary payer 
as of the effective date of Medicare 
entitlement. The employer plan is 
required to pay primary from December 
1. 1990, through August 1992, a total of 
21 months. 

(9) An individual becomes entitled to 
Medicare on January 1.1995. The 
employer plan is primary payer, and 
Medicare is secondary payer, from 
January 1,1995 through January 1,1996. 
a period of 12 months plus 1 day. 
Medicare becomes primary payer on 
January 2,1996, because the extension 
of the coordination period from 12 to 18 
months applies only to items and 
services furnished on or before January 
1,1996. 

(10) An individual becomes entitled to 
Medicare on September 1.1995. 
Medicare is secondary payer from 
September 1,1995 through August 31, 
1996, a period of 12 months. Medicare 
becomes primary payer on September 1. 
1996, because the coordination period 
has expired. 

(e) Effect of changed basis for 
Medicare entitlement. If the basis for an 
individual’s entitlement to Medicare 
changes from ESRD to age 65 or 
disability, the coordination period 
terminates with the month before the 
month in which the change is effective. 

(f) Determinations for subsequent 
periods of ESRD eligibility. If an 
individual has more than one period of 
eligibility based solely on ESRD, a 
coordination period will be determined 
for each period of eligibility in 
accordance with this section. 

PART 412—PROSPECTIVE PAYMENT 
SYSTEM FOR INPATIENT HOSPITAL 
SERVICES 

F. Part 412 is amended as follows: 

1. The authority citation for part 412 
continues to read as follows: 

Authority*: Sections 1102.1815(e). 1871, and 
1880 of the Social Security Act (42 U.S.C. 

1302,1395g(e). 1395hh. and 1395ww). 

2. In § 412.113, paragraph (a)(2)(i) is 
republished and paragraphs (a)(2)(i) (B). 
(C), and (D) are revised to read as 
follows: 

§ 412.113 Other payments. 

(a) Capital-related costs. 

« • • ♦ ♦ 

(2) Reduction to capital-related 
payments. 

(i) Except for sole community 
hospitals as defined in § 412.92, the 
amount of capital-related payments for 
cost-reporting periods beginning before 
October 1.1991 (including a return on 
equity capital as provided under 
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5 413.157 of this chapter) is reduced 
by— 

* * * * • 

(B) Seven percent for payments 
attributable to portions of cost reporting 
periods or discharges (as the case may 
be) occurring during fiscal year 1988 and 
before January 1,1988; 

(C) Twelve percent for payments 
attributable to portions of cost reporting 
periods or discharges (as the case may 
be) in fiscal year 1988 occurring on or 
after January 1,1988; 

(D) Fifteen percent for payments 
attributable to portions of cost reporting 
periods or discharges (as the case may 
be) occurring during fiscal year 1989 and 
beginning on or after January 1,1990 and 
ending on or before September 30,1991; 
and 

***** 

PART 413—PRINCIPLES OF 
REASONABLE COST 
REIMBURSEMENT; PAYMENT FOR 
END-STAGE RENAL DISEASE 
SERVICES 

G. Part 413 is amended as follows: 

1. The authority citation for part 413 
continues to read as follows: 

Authority: Secs. 1102,1814(b), 1815,1833(a), 
(i) and (n). 1861(v), 1871,1881,1883, and 1888 
of the Social Security Act as amended (42 
U.S.C. 1302,1395f(b), 1395g, 13951 (a), (i) and 
(n). 1395x(v), 1395hh, 1395rr, 1395tt, and 
1395ww); sec. 104(c) of Pub. L. 100-360 as 
amended by sec. 608(d)(3) of Pub. L 100-485 
(42 U.S.C. 1395ww (note)) and sec. 101(c) of 
Pub. L 101-234 (42 U.S.C. 1395ww (note)). 

2. Section 413.118 is amended by 
revising paragraph (d)(2), redesignating 
paragraph (d)(3) as paragraph (d)(4) and 
revising the introductory text of the 
redesignated paragraph (d)(4), and 
adding a new paragraph (d)(3) to read as 
follows: 

§ 413.118 Payment for facility services 
related to covered ASC surgical 
procedures performed In hospitals on an 
outpatient basis. 

***** 

(d) Blended payment amount. 

***** 

(2) For the period of time beginning 
with the first day of a hospital’s cost 
reporting period that begins on or after 
October 1,1988 and ends on December 
31,1990, the blended payment amount is 
equal to 50 percent of the hospital- 
specific amount and 50 percent of the 
ASC payment amount. 

(3) For portions of cost reporting 
periods beginning on or after January 1, 
1991, the blended payment amount is 
equal to 42 percent of the hospital- 
specific amount and 58 percent of the 
ASC payment amount. 


(4) For cost reporting periods 
beginning on or after October 1,1988 
and before January 1,1995, the blended 
payments amount is equal to the sum of 
75 percent of the hospital-specific 
amount and 25 percent of the ASC 
payment amount for a hospital that 
makes an application to its fiscal 
intermediary and meets the following 
requirements. 

***** 

3. In § 413.122, a new paragraph (b)(4) 
is added to read as follows: 

§ 413.122 Payment for hospital outpatient 
radiology services and other diagnostic 
procedures. 

• * * * • 

(b) Payment for hospital outpatient 
radiology services. 

***** 

(4) For hospital outpatient radiology 
services furnished on or after January 1, 
1991, the blended payment amount is 
equal to the sum of 42 percent of the 
hospital-specific amount and 58 percent 
of the fee schedule amount. 
***** 

4. A new § 413.124 is sdded to read as 
follows: 

§ 413.124 Reduction to hospital outpatient 
operating costs. 

(a) Except for sole community 
hospitals, as defined in § 412.92, and 
rural primary care hospitals, the 
reasonable costs of outpatient hospital 
services (other than capital-related costs 
of such services) are reduced by 5.8 
percent for services rendered during 
portions of cost reporting periods 
occurring on or after October 1,1990 and 
before October 1,1995. 

(b) For purposes of determining the 
blended payment amounts of 
ambulatory surgical center approved 
surgical procedures performed in the 
hospital outpatient setting under 

§ 413.118 and hospital outpatient 
radiology services and other diagnostic 
procedures under § 413.122, the 
reduction is applicable only to the 
hospital-specific portion of the blended 
payment amounts. 

5. Section 413,130 is amended by 
adding a new paragraph (j) to read as 
follows: 

§ 413.130 Introduction to capital-related 
costs. 

***** 

(j) Reduction to capital-related costs. 

(1) Except for sole community 
hospitals and rural primary care 
hospitals, the amount of capital-related 
costs of all hospital outpatient services 
is reduced by— 

(i) 15 percent for portions of cost 
reporting periods occurring on or after 


October 1,1989 through September 30, 
1991; and 

(ii) 10 percent for portions of cost 
reporting periods occurring on or after 
October 1,1991 through September 30, 
1995. 

(2) For purposes of determining the 
blended payment amounts for hospital 
outpatient services under § 413.118 and 
§ 413.122, the reduction is applicable 
only to the hospital-specific portion of 
the blended amounts. 

PART 418—HOSPICE CARE 

H. Part 418 is amended as follows: 

I. The authority citation for part 418 
continues to read as follows: 

Authority: Secs. 1102.1812(a)(4), 1812(d), 
1813(a)(4), 1814(a)(7), 1814(i), 1816(e)(5). 
1861(dd), and 1871 of the Social Security Act 
(42 U.S.C. 1302,1395d(a)(4), 1395d(d), 
1395e(a)(4), 1395f(a)(7), 1395f(i), 1395h(e)(5), 
1395x(dd), and 1395hh); and sec. 353 of the 
Public Health Service Act (42 U.S.C. 263a). 

2. In § 418.1, paragraph (c) is revised 
to read as follows: 

§418.1 Statutory basis. 
***** 

(c) Sections 1814(a)(7) and 1814(i) of 
the Act contain conditions and 
limitations on coverage of, and payment 
for, hospice care. 

***** 

3. In § 418.21, paragraph (a) is revised 
to read as follows: 

§ 418.21 Duration of hospice care 
coverage—Election periods. 

(a) Subject to the conditions set forth 
in this part, an individual may elect to 
receive hospice care during one or more 
of the following election periods: 

(1) An initial 90-day period. 

(2) A subsequent 90-day period 

(3) A subsequent 30-day period. 

(4) A subsequent extension period of 
unlimited duration during the 
individual’s lifetime. 
***** 

4. In § 418.22, paragraph (a)(1) is 
revised to read as follows: 

§ 418.22 Certification of terminal Illness. 

(a) Timing of certification. —(1) 
General rule. The hospice must obtain 
written certification of terminal illness 
for each of the periods listed in § 418.21, 
even if a single election continues in 
effect for two, three, or four periods, as 
provided in § 418.24(c). 
***** 

PART 489—PROVIDER AND SUPPLIER 
AGREEMENTS 

I. Part 489 is amended as follows: 
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1. The authority citation for Part 469 
continues to read as follows: 

Authority: Secs. 1102.1881,1864.1866. and 
1871 of the Social Security Act (42 U.S.C. 

1302.1395x. 1395aa. 1395cc. and 1395hh). 

2. In 5 489.20. the undesignated 
introductory text is republished and a 
new paragraph (k) is added to read as 
follows: 

§ 489.20 Basic commitments. 

The provider agrees to the following: 
***** 

(k) In the case of home health 
agencies that provide home health 
services to Medicare beneficiaries under 
subpart E of part 409 and subpart C of 
part 410 of this chapter, to offer to 
furnish catheters, catheter supplies, 
ostomy bags, and supplies related to 
ostomy care to any individual who 
requires them as part of their furnishing 
of home health services. 

§489-31 l Amended] 

3. In paragraph (a)(1) of § 489.31, 
“benefit period" is revised to read 
"calendar year". 

(Catalog of Federal Domestic Assistance 
Program No. 93.773 —Medicare—Hospital 
Insurance: and Program No. 93.774 — 
Medicare—Supplementary Medical 
Insurance.) 

Dated: May 27.1991. 

Gail R. Wilensky, 

Administrator, Health Cure Financing 
Administration. 

Approved: July 24.1991. 

Louis W. Sullivan. 

Secretary. 

Editorial note: This document was received 
at the Office of the Federal Register July 8. 
1992. 

|FR Doc. 92-16447 Filed 8-11-92: 8:45 am| 

BILUNG CODE 4120-4)1-* 


OFFICE OF PERSONNEL 
MANAGEMENT 

45 CFR Part 801 

Voting Rights Program 

agency: Office of Personnel 
Management 

action: Final rule with request for 
comments. 

summary: The Office of Personnel 
Management (OPM) is establishing a 
new office for filing applications or 
complaints under the Voting Rights Act 
of 1965, as amended. The Attorney 
General has determined that this 
designation is necessary' to enforce the 
guarantees of the Fourteenth and 


Fifteenth Amendments to the 
Constitution. 

DATES: This rule is effective August 11. 
1992. In view of the need for its 
publication without an opportunity for 
prior comment, comments will still be 
considered. To be timely, comments 
must be received on or before 
September 11,1992. 

ADDRESS: Send or deliver comments to 
Stephanie J. Peters, Attorney, Office of 
Personnel Management, room 7350,1900 
E Street, NW„ Washington. DC 20415. 
FOR FURTHER INFORMATION CONTACT! 
Stephanie J. Peters. (202) 000-1920. 
SUPPLEMENTARY INFORMATION! The 
Attorney General has designated 
Randolph County as an additional 
examination point under the provisions 
of the Voting rights Act of 1965, as 
amended. He determined on August 6. 
1992, that this designation is necessary 
to enforce the guarantees of the 
Fourteenth and Fifteenth Amendments 
to the Constitution. Accordingly, 
pursuant to section 6 of the Voting 
Rights Act of 1965, as amended, 42 
U.S.C. 1973d, OPM will appoint Federal 
Examiners to review the qualifications 
of applicants to be registered to vote, 
and Federal observers to observe local 
elections 

Under section 553(b)(3)(B) of title 5 of 
the United States Code, the Director 
finds that good cause exists for waiving 
the general notice of proposed 
rulemaking. The notice is being waived 
because of OPM’s legal responsibilities 
under 42 U.S.C. 1973e(a) and other parts 
of the Voting Rights Act of 1965, as 
amended, which require OPM to publish 
counties certified by the U.S. Attorney 
General and locations within these 
counties where citizens can be federally 
listed and become eligible to vote, and 
where Federal observers can be sent to 
observe local elections. 

Under section 553(d)(3) of title 5 of the 
United States Code, the Director finds 
that good cause exists to make this 
amendment effective in less than 30 
days. The regulation is being made 
effective immediately in view of the 
pending election to be held in the 
subject county, where Federal observers 
will observe the election under the 
authority of the Voting Rights Act of 
1965, as amended. 

Executive Order 12291, Federal 
Regulation 

I have determined that this is not a 
major rule as defined under section 1(b) 
of E.0.12291, Federal Regulation. 

Regulatory Flexibility Act 

I certify that this regulation will not 
have a significant economic impact on a 


substantial number of small entities 
because it adds one new location to the 
list of counties in the regulations 
concerning OPM’s responsibilities under 
the Voting Rights Act. 

List of Subjects in 45 CFR Part 801 

Administrative practice and 
procedure. Voting Rights. 

U.S. Office of Personnel Managemenl. 
Douglas A. Brook, 

Acting Director. 

Accordingly, OPM is amending 45 
CFR part 801 as follows: 

PART 801—VOTING RIGHTS 
PROGRAM 

1. The authority citation for part 801 
continues to read as follows: 

Authority: 5 U.S.C, 1103; 7. 9. 79. StaL 440. 
411 (42 U.S.C. §§ 1973e, 1973g). 

2. Appendix A to part 801 is amended by 
adding alphabetically Randolph County of 
Georgia to read as follows: 

Appendix A to Part 801 


Georgia 

***** 

Randolph. Travelers Mini Lodge, Room 2. 
949 Blakely Street, Cuthbert, Georgia, 31740: 
(912) 732-5800 or 5807; August 11.1992. 

• • • • • 

[FR Doc. 92-19353 Filed 8-10-92; 3:14 pm) 

BILLING CODE S326-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

(MM Docket No. 91-348. FCC 92-329] 

Radio Broadcast Services; Conflicts 
Between Applications and Petitions 
for Rulemaking to Amend the FM Table 
of Allotments 

AGENCY! Federal Communications 

Commission. 

action: Final rule. 

summary: This Report and Order 
establishes new procedures for 
resolving conflicts between rulemaking 
petitions to amend the FM Table of 
Allotments and applications for new FM 
stations or for changes in FM facilities. 
The Commission has adopted a cut-off 
rule that protects FM applications from 
conflicting rulemaking proposals at the 
same time that those applications 
receive protection from mutually 
exclusive applications. See 56 FR 66006, 
December 20,1991. 

EFFECTIVE date: September 11,1992. 
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FOR FURTHER INFORMATION CONTACT: 

Andrew J. Rhodes. Mass Media Bureau, 
Policy and Rules Division. (202) 632- 
5414. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order in MM Docket No. 91-348, 
FCC 92-329, adopted July 16.1992 and 
released August 4,1992. The complete 
text of the Report and Order is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street. NW., Washington, DC, and also 
may be purchased from the 
Commission’s copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1990 M Street, NW., suite 640, 
Washington, DC 20036. 

Synopsis of Report and Order 

1. This proceeding was initiated by a 
Notice of Proposed Rule Making, 56 FR 
66006, December 20,1991, which 
solicited comment on a number of 
proposals regarding conflicts between 
rulemaking petitions to amend the FM 
Table of Allotments and applications for 
new or modified FM facilities. Currently, 
the Commission has policies and rules 
specifying “cut-off' dates with respect 
to mutually exclusive petitions for 
rulemaking and with respect to mutually 
exclusive applications, but none with 
respect to conflicts between petitions 
and applications. Since cut-off rules 
have proven effective in the application 
and petition contexts in providing 
certainty to parties and avoiding delays 
in processing, we solicited comment on 
whether we should adopt a similar cut¬ 
off rule to govern conflicts between FM 
applications and rulemaking petitions 
and, if so. the form such a rule should 
take. Specifically, the Notice proposed 
to use the deadline for filing Petitions to 
Deny against new and major change FM 
applications as the cut-off point for 
rulemaking petitions that conflict with 
these applications. Likewise, the Notice 
proposed that minor change applications 
would be cut-off 30 days after 
acceptance of the applications. 

2. Based upon the comments filed in 
the proceeding—all of which support the 
need for a cut-off rule—and the 
Commission’s experience gained in 
administering the FM application 
process in recent years, the Report and 
Order finds that applicants for new or 
modified FM facilities should be 
protected from subsequently filed 
rulemaking petitions at some point 
during the application process. The 
current approach imposes significant 
and unwarranted risks and uncertainties 
on applicants and is inconsistent with 


our treatment of mutually exclusive 
proposals in both the allotment and 
application contexts. 

3. After reexamining the cut-off rule 
proposed in the Notice, the Commission 
determined that FM application should 
receive protection from conflicting 
rulemaking proposals at the same time 
that they receive protection from other 
mutually exclusive applications. Under 
this approach, applications for new 
stations or for major changes in the 
nonreserved FM band filed during a 
filing window will be protected from 
rulemaking petitions at the close of the 
filing window. Likewise, applications for 
new FM stations or major changes in the 
reserved noncommercial band will be 
protected at the time of the 30-day 
period for filing mutually exclusive 
applications as established in 
periodically and released Commission 
Public Notices. All other FM 
applications will be protected from 
conflicting rulemaking proposals on the 
date they are received at the 
Commission. Conflicting rulemaking 
petitions filed before these cut-off dates 
will be considered mutually exclusive 
with FM applications, and the conflicts 
will be resolved under our existing 
policy for making substantive choices 
between conflicting proposals. 

4. This rule differs somewhat from our 
original proposal to cut-off FM 
applications at a later point in time in 
the application process. After reviewing 
the comments, the majority of which 
favor the approach we are now taking, 
we believe this approach strikes a more 
reasonable balance between the 
procedural rights and expectations of 
applications and petitioners than our 
initial proposal because an FM 
applicant is cut-off from conflicting 
rulemaking proposals and other 
applications on the same date. 

5. The new cut-off rule will become 
effective 30 days after publication in the 
Federal Register. Rulemaking petitions 
already filed, or filed within 30 days 
after publication in the Federal Register 
of any rule changes in this proceeding, 
will be handled under the current 
procedure. The Commission believes 
that this 30-day period would provide 
adequate notice to potential rulemaking 
petitioners while expediting the benefits 
to the public of the new cut-off 
procedure. 

Final Regulatory Flexibility Analysis 
Statement 

/. Need For and Purpose of This Action 

6. This action is taken to establish cut¬ 
off procedures governing conflicts 
between rulemaking petitions to amend 


the FM Table of Allotments and 
applications for new or changed FM 
facilities. The Commission believes that 
these new procedures will reduce the 
exposure that FM applicants currently 
have vis-a-vis conflicting rulemaking 
petitions and the concomitant delays in 
the processing of their applications. 

//. Summary of Issues Raised by the 
Public Comments in Response to the 
Initial Regulatory Flexibility Analysis : 
None. 

III. Significant Alternatives Considered and 
Rejected 

7. The Commission considered a 
proposal in the Notice of Proposed Rule 
Making to protect applications for new 
FM stations or for major changes after 
the deadline for filing petitions to deny 
and to protect minor change 
applications 30 days after release of a 
notice of acceptance, unless the minor 
change applications were granted 
earlier. This proposal was rejected 
because it did not strike as reasonable a 
balance between the procedural rights 
and expectations of applicants and 
petitioners as the rule that was adopted. 
Furthermore, the Notice’s proposal could 
have been inequitable to applicants 
since applications filed on the same date 
may be accepted for filing on different 
dates depending upon the staff work 
involved in reviewing the 
“tenderability” and “acceptability” of 
the applications. 

8. Accordingly, It is therefore ordered 
That pursuant to the authority contained 
in sections 4 and 303 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154, 303, part 73 of 
the Commission’s Rules Is Amended as 
set forth below. 

9. It is further ordered That the 
amendments to 47 CFR part 73 adopted 
in the Report and Order will be effective 
September 11,1992. 

10. It is further ordered That MM 
Docket No. 91-348 Is Terminated. 

List of Subjects in 47 CFR Part 73 

Radio Broadcasting. 

Amendatory Text 

Part 73 of title 47 of the Code of 
Federal Regulations is amended to read 
as follows: 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. sections 154 and 303. 

2. Section 73.208 is amended by 
revising paragraph (a)(1), adding new 
paragraph (a)(3), redesignating existing 
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paragraphs (b)(2Hb)(4] as paragraphs 
(b)(5) and adding new paragraph 
(b)(2) to read as follows: 

§ 73.208 Reference points and distance 
computations. 

(a) (1) The following reference points 
must be used to determine distance 
separation requirements when petitions 
to amend the Table of Allotments 

(5 73.202(b)) are considered: 

(i) First, transmitter sites if authorized, 
or if proposed in applications with cut¬ 
off protection pursuant to paragraph 
(a)(3) of this section; 

(ii) Second, reference coordinates 
designated by the FCC; 

(iii) Third, coordinates listed in the 
United States Department of Interior 
publication entitled Index to the 
National Atlas of the United States of 
America; or 

(iv) Last, coordinates of the main post 
office. 

(The community's reference points for 
which the petition is submitted will 
normally be the coordinates listed in the 
above publication.) 

• # * * « 

(3) Petitions to amend the Table of 
Allotments that do not meet minimum 
distance separation requirements to 
transmitter sites specified in pending 
applications will not be considered 
unless they are filed no later than: 

(1) The last day of a filing window if 
the application is for a new FM facility 
or a major change in the non-reserved 
band and is filed during a filing window 
established under section 73.3564(d)(3); 
or 

(ii) The cut-off date established in a 
Commission Public Notice under 

§ 73.3564(d) and 73.3573(e) if the 
application is for a new FM facility or a 
major change in the reserved band; or 

(iii) The date of receipt of all other 
types of FM applications. If an 
application is amended so as to create a 
conflict with a petition for rule making 
filed prior to the date the amendment is 
filed, the amended application will be 
treated as if filed on the date of the 
amendment for purposes of this 
paragraph (a)(3). 

(b) 

(2) Reference coordinates designated 
by the FCC; or. if none are designated. 

• * # • « 

Federal Communications Commission. 

William F. Caton, 

Acting Secretary. 

[FR Doc. 92-19126 Filed 6-11-92: 8:45 am) 
BILLING COOC 6712-01-M 


47 CFR Part 73 

(MM Docket No. 90-88; RM-6981) 

Radio Broadcasting Servicer, West 
Monroe, LA 

agency: Federal Communications 
Commission. 

action: Final rule. 


summary: The Commission, at the 
request of Broad Based 
Communications, Inc., licensee of 
Station KYEA-FM, Channel 252C2. 

West Monroe, Louisiana, substitutes 
Channel 252C1 for Channel 252C2 at 
West Monroe and modifies Station 
KYEA-FM’s license to specify operation 
on the higher powered channel. See 55 
FR 90148, March 12.1990. Channel 252C1 
can be allotted to West Monroe in 
compliance with the Commission’s 
minimum distance separation 
requirements with a site restriction of 
46.5 kilometers (28.9 miles) southeast in 
order to avoid a short-spacing to Station 
KPCH-FM, Channel 252C, Dubach. 
Louisiana. The coordinates for Channel 
252C1 at West Monroe are 32-11-49 and 
91-49-58. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: September 21.1992. 

FOR FURTHER INFORMATION CONTACT: 

Pamela Blumenthal, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This 18 a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-88, 
adopted July 17,1992, and released 
August 7,1991. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW.. 
Washington. DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
Downtown Copy Center. (202) 452-1422. 
1990 M Street, NW., suite 640, 
Washington. DC 20036. 

list of Subjects in 47 CFR Part 73 

Radio broadcasting. 

PART 73—l AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.202 (Amended] 

2. Section 73.202(b). the Table of FM 
Allotments under Louisiana, is amended 
by removing Channel 252C2 and adding 
Channel 252C1 at West Monroe. 


Federal Communications Commission. 

Michael C. Ruger. 

Chief Allocations Branch. Policy and Rules 
Division. Mass Media Bureau. 

(FR Doc. 92-19204 Filed 8-11-92 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 

(MM Docket No. 90-566; RM-7421, RM- 
7656, RM-7657] 

Radio Broadcasting Services; Decatur, 
Petal, and Newton, MS 

agency: Federal Communications 
Commission. 

action: Final rule. 

summary: This document substitutes 
Channel 292C3 for Channel 292A at 
Petal, Mississippi, and modifies the 
license for Station WMFM(FM) 
accordingly and substitutes Channel 
250A for Channel 292A at Newton, 
Mississippi, and modifies the license for 
Station WMYQ(FM) to specify operation 
Channel 250A, in response to a petition 
filed jointly by Thomas William 
Hickman III and Newton Broadcasting 
Company, Inc. See 55 FR 49400, 
November 28,1990. The coordinates for 
Channel 292C3. Petal, are 31^32-00 and 
89-10-44. The coordinates for Channel 
250A, Newton, are 32-19-46 and 89-10- 
08. The counterproposal filed by Thomas 
William Hickman UI and Newton 
Broadcasting Company. Inc. (RM-7656) 
and the counterproposal filed by Vicki 
Y. Taylor (RM-7657) are dismissed. 

With this action, this proceeding is 
terminated. 

EFFECTIVE DATE: September 21.1992. 

FOR FURTHER INFORMATION CONTACT: 

Kathleen Scheuerle. Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 90-566, 
adopted July 16,1992, and released 
August 7,1992. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW.. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractors. 
Downtown Copy Center, 1990 M Street. 
NW.. suite 640, Washington, DC 20036, 
(202) 452-1422. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 
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PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Mississippi, is 
amended by removing Channel 292A 
and adding Channel 292C3 at Petal and 
by removing Channel 292A and adding 
Channel 250A at Newton. 

Federal Communications Commission. 

Michael C. Ruger, 

Chief. Allocations Branch. Policy and Rules 
Division. Mass Media Bureau. 

(HI Doc. 92-19202 Filed 8-11-92: 8:45 am) 

BILLING COOE 6711-01-41 


47 CFR Part 73 

I MM Docket No. 91-220; RM-7746; RM- 
78421 

Radio Broadcasting Services; Bishop 
and Benavides, TX 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: The Commission, at the 
request of Benavides Broadcasting 
Associates (RM-7842). allots Channel 
299C2 to Benavides, Texas. Channel 
299C2 can be allotted to Benavides in 
compliance with the Commission's 
minimum distance separation 
requirements with a 9ite restriction of 
6.7 kilometers (4.1 miles) west to 
accommodate Benavides' desired site. 
The coordinates for Channel 299C2 at 
Benavides are North Latitude 27-35-18 
and West Longitude 98-26-31. Mexican 
concurrence has been obtained for the 
allotment of Channel 299C2 at 
Benavides, Texas. The proposal Filed by 
Cismek Corporation (RM-7746). see 56 
FR 36752, August 1,1991, requesting the 
substitution of Channel 299C3 for 
Channel 296A at Bishop, Texas, is 
denied. With this action, this proceeding 
is terminated. 

oates: Effective September 21.1992. 

The window period for Filing 
applications will open on September 22, 
1992, and close on October 22, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order. MM Docket No. 91-220, 
adopted July 15,1992, and released 
August 7.1992. The full text of this 
Commission decision is available for 
inspection and copying during normal 


business hours in the FCC Dockets 
Branch (room 230). 1919 M Street, NW.. 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor. 
Downtown Copy Center, (202) 452-1422, 
1990 M Street, NW., suite 640, 
Washington, DC 20036. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 IJ S.C. 154, 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Texas, is amended by 
adding Benavides, Channel 299C2. 

Federal Communications Commission. 

Michael C. Ruger, 

Chief. Allocations Branch. Policy and Rules 
Division. Mass Media Bureau . 

|FR Doc. 92-19201 Filed 8-11-92: 8:45 am| 
BILLING COOE 6712-01-41 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 661 
[Docket No. 920412-2112J 

Ocean Salmon Fisheries Off the 
Coasts of Washington, Oregon, and 
California 

agency: National Marine Fisheries 
Service (NMFS), Commerce. 
action: Inseason adjustments. 

summary: NMFS announces that the 
commercial Fishery from the U.S.- 
Canada border to Cape Falcon, Oregon, 
will open for 3 days on August 6-8,1992, 
with a possession and landing limit of 44 
coho salmon for the open period. The 
Director. Northwest Region, NMFS 
(Regional Director), has determined that, 
following this Fishery’s third open period 
on July 31 through August 2,1992, this 
Fishery should proceed with a 3-day 
open period and an adjusted possession 
arid landing limit for coho salmon. These 
adjustments are intended to minimize 
disruption to the commercial Fishery 
without exceeding the ocean share 
allocated to the commercial fishery in 
this subarea. 

dates: Effective at 0001 hours local 
time, August 6.1992. through 2400 hours 
local time, August 8.1992. Actual notice 
to affected Fishermen w f as given prior to 
that time through a special telephone 


hotline and U.S. Coast Guard Notice to 
Mariners broadcasts as provided by 50 
CFR 661.23. Comments will be accepted 
through August 26,1992. 

addresses: Comments may be mailed 
to Roliand A. Schmitten, Director. 
Northwest Region. National Marine 
Fisheries Service. NOAA, 7600 Sand 
Point Way NE.. BIN Cl5800-Bldg. 1, 
Seattle. WA 98115-0070. Information 
relevant to this notice has been 
compiled in aggregate form and is 
available for public review during 
business hours at the office of the NMFS 
Northwest Regional Director. 

FOR FURTHER INFORMATION CONTACT: 

William L. Robinson at (208) 526-6140. 

SUPPLEMENTARY INFORMATION: In its 

emergency interim rule and notice of 
1992 management measures (57 FR 
19388, May 6,1992), NMFS announced 
that the 1992 commercial Fishery 
between the U.S.-Canada border and 
Cape Falcon. Oregon, would open July 
20 and continue through the earliest of 
August 31 or attainment of harvest 
guidelines of either 18,100 coho salmon 
or 4,400 chinook salmon. The catch 
during the May 1-June 15.1992, 
commercial fishery for all salmon 
species except coho salmon in the 
subarea from the U.S.-Canada border to 
Cape Falcon totaled about 36,800 
chinook salmon, leaving 5,300 fish of 
that fishery’s harvest guideline of 
chinook salmon unharvested. Therefore, 
these fish were transferred to the July/ 
August commercial fishery and the 
revised harvest guideline of chinook 
salmon is 9.700 fish. Associated with 
this change is the assessment of 500 
coho salmon for hooking mortality, 
resulting in a reduction of the harvest 
guidelines of coho salmon to 17,600 fish. 

Preseason restrictions for the July/ 
August commercial fishery included a 
cycle of 2 days open and 3 days closed, 
a possession and landing limit of 30 
coho salmon per opening, and gear 
limited to 6-inch plugs or larger and no 
more than 4 spreads per line. Inseason 
actions were taken such that this 
Fishery’s second and third open periods 
were for 3 days each on July 25-27 (57 
Pit 34085. August 3,1992) and July 31- 
August 2 Federal Register. August 7, 

1992) with a possession and landing 
limit of 44 coho salmon for each open 
period. 

Based on the best available 
information on August 4,1992, the 
commercial catch in the subarea form 
the U.S.-Canada border to Cape Falcon 
during the 3 open periods totaled about 
11.800 coho salmon and about 6,300 
chinook salmon, and the remainder of 
the coho salmSn harvest guideline is 
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projected to be harvested during a 3-day 
fishing period with an appropriate 
adjustment to the possession and 
landing limit. By providing another open 
period of 3 days, disruption to the 
commercial fishery is minimized. The 
fishery would otherwise harvest the 
remaining coho salmon during two open 
periods of 2 days or less. Therefore, the 
commercial fishery in the subarea form 
the U.S.-Canada border to Cape Falcon 
will open for 3 days, effective 0001 hours 
local time, August 8 through 2400 hours 
local time, August 8,1992. Each vessel 
may possess, land and deliver not more 
than 44 coho salmon for this open 
period. Modifications of fishing seasons 
and limited retention regulations are 
authorized by regulations at 50 CFR 
661.21(b)(1) (i) and (ii). All other 
restrictions that apply to this fishery 
remain in effect as announced in the 
notice of 1992 management measures (57 
FR 19388). 

Following this 3-day open period, the 
commercial fishery in this subarea i 9 
closed for 3 days. August 9-11. in 


accordance with the preseason 
regulations. During this closed period, 
catches will be evaluated to determine if 
sufficient fish remain to reopen this 
fishery. 

In accordance with the inseason 
notice procedures of 50 CFR 061.23, 
actual notice to fishermen of this action 
was given prior to 0001 hours local time. 
August 6,1992, by telephone hotline 
number (206) 526-6667 or (800) 662-9825 
and by U.S. Coast Guard Notice to 
Mariners broadcasts on Channel 16 
VHF-FM, and 2182 KHZ. 

The Regional Director consulted with 
representatives of the Pacific Fishery 
Management Council, the Washington 
Department of Fisheries, and the Oregon 
Department of Fish and Wildlife 
regarding these adjustments affecting 
the commercial fishery between the 
U.S.-Canada border and Cape Falcon. 
The States of Washington and Oregon 
will manage the commercial fishery in 
state waters adjacent to this area of the 
exclusive economic zone (EEZ) in 
accordance with this Federal action. 


This notice does not apply to treaty 
Indian fisheries or to other fisheries that 
may be operating in other areas. 

Because of the need for immediate 
action, the Secretary of Commerce has 
determined that good cause exists for 
this notice to be issued without 
affording a prior opportunity for public 
comment. 

Classification 

This action is authorized by 50 CFR 
661.23 and is in compliance with 
Executive Order 12291. 

List of Subjects in 50 CFR Part 661 

Fisheries, Fishing. Indians, Reporting 
and recordkeeping requirements. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: August 7,1992. 

David S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management, Nation 
Marine Fisheries Service. 

[FR Doc. 92-19179 Filed 8-11-92; 8:45 am) 

BILLING COD€ 3510-22-M 
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Thts section ot the FEDERAL REGISTER 
contains notices to the pubHc of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


FEDERAL ELECTION COMMISSION 
11CFR Part 110 
(Notice 1992-141 

Transfers of Funds Between Federal 
Campaign Committees 

agency: Federal Election Commission. 
action: Notice of proposed rulemaking. 

summary: The Federal Election 
Commission today seeks comments on 
proposed changes in its regulations 
regarding the transfer of funds between 
federal campaign committees. The 
proposed amendments would require 
federal campaign committees wanting to 
transfer funds to other federal campaign 
committees of the same candidate to 
obtain written authorization from the 
contributor of the funds to be 
transferred. Further information is 
provided in the supplementary 
information which follows. 
dates: Comments must be received on 
or before September 11,1992. 
ADDRESSES: Comments must be in 
writing and addressed to: Ms. Susan E. 
Propper, Assistant General Counsel, 999 
E Street NW„ Washington. DC 20463. 
FOR FURTHER INFORMATION CONTACT. 

Ms. Susan E. Propper, Assistant General 
Counsel, 999 E Street NW., Washington. 
DC 20463, (202) 219-3690 or (800) 424- 
9530. 

SUPPLEMENTARY INFORMATION: The 

Federal Election Commission is 
considering amending its regulations 
regarding the transfer of funds from one 
federal campaign committee to another 
federal campaign committee. The 
amendments under consideration would 
require a committee undertaking such a 
transfer to notify the contributors of the 
funds to be transferred of its intention to 
make the transfer, and to obtain each 
contributor’s written authorization. This 
Notice of Proposed Rulemaking 
(”NPRM”) sets out the proposed 
amendments, and solicits comments on 
these amendments from the regulated 
community. 


Current regulations allow certain 
transfers between the federal campaign 
committees of a candidate. Under 11 
CFR 110.3(c)(4). transfers are permitted 
between a candidate’s authorized 
committee for a past election and his or 
her authorized committee for a future 
election, or between the candidate’s 
authorized committees for two past 
elections, provided that he or she is not 
a candidate for more than one federal 
office at the same time. Under 
§ 110.3(c)(5), transfers are permitted 
between the principal campaign 
committees of an individual who is 
seeking more than one federal office 
during the same election cycle, so long 
as three conditions are met. The transfer 
cannot be made if the candidate is 
actively seeking more than one office, if 
the transfer would exceed the 
limitations on contributions, or if the 
candidate has received matching funds 
under 26 U.S.C. 9006 or 9037. 

Under the proposed amendments, the 
transferring committee would be 
required to inform the contributors of 
the funds to be transferred of its 
intention to make the transfer, and 
exclude from the transfer the 
contributions of any contributor who 
does not provide written authorization 
for the transfer. This requirement would 
be included in both § 110.3(c)(4) and 
§ 110.3(c)(5). It is important to note that 
these amendments would not apply to 
transfers from a candidate’s primary 
campaign to his or her general election 
campaign for the same office in the 
same year. The amendments apply to 
transfers between campaigns for 
elections in different years, and to 
transfers between campaigns for 
different offices. 

Section 110.3(c)(4) would also be 
amended to indicate that the 
contributor s written authorization 
would operate as a redesignation for the 
purposes of 11 CFR 110.1(b)(5)(iii). This 
amendment makes it clear that 
transferred contributions cannot exceed 
the limitations on contributions made 
with respect to the election for which 
they are redesignated. 

As drafted, this rule would require the 
contributor to affirmatively authorize 
the transfer. However, the Commission 
is also considering an alternative 
formulation. The alternative approach 
would also require contributor 
notification, but would allow the 
transferring committee to transfer the 


contribution of any contributor who 
does not object to the transfer. No 
affirmative authorization of the transfer 
would be required. 

The draft rule incorporates the 
’’affirmative authorization” rather than 
the ”no objection” approach. However. 
commenter8 are urged to discuss both 
approaches in their responses to the 
NPRM. One additional question that is 
raised by the “no objection” approach is 
whether the transferring committee 
should be required to allow contributors 
a minimum amount of time to object 
before making the transfer. If so. how 
much time should be required? 

The Commission welcomes comments 
on the issues raised by the proposed 
amendments. 

Certification of No Effect Pursuant to 5 
U.S.C. 605(b) (Regulatory Flexibility 
Act) 

I certify that the attached proposed 
rule will not have a significant economic 
impact on a substantial number of small 
entities. The basis of this certification is 
that the proposed rule would modify the 
requirements for transferring funds from 
one federal campaign committee to 
another federal campaign committee for 
use in federal election activity. This 
doe9 not impose a significant economic 
burden, because any small entities 
affected are already required to comply 
with the Act's requirements if they 
engage in activity designed to influence 
a federal election. 

List of Subjects in 11 CFR Part 110 

Campaign funds, Political committees. 
Political candidates. 

For the reasons set out in the 
preamble, it is proposed to amend 
subchapter A, chapter I of title 11 of the 
Code of Federal Regulations as follows: 

PART 110—CONTRIBUTION AND 
EXPENDITURE LIMITATIONS AND 
PROHIBITIONS 

1. The authority citation for part 110 
would continue to read as follows: 

Authority: 2 U.S.C 431(8), 431(9), 432(c)(2), 
437d(a)(8). 438(a)(8). 441a. 44lb. 44ld, 441e, 

441 f. 441g and 441h. 

2. Section 110.3 is amended by 
revising the introductory text of 
paragraphs (c)(4) and (c)(5), by revising 
(c)(5)(ii), by redesignating paragraph 
(c)(5)(iii) as paragraph (c)(5)(iv), and by 
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adding new paragraph (c)(5)(iii), to read 
as follows: 

§ 110.3 Contribution limitations for 
affiliated committees and political party 
committees; Transfers (2 U.S.C. 44la(a)<5), 
441a<aK4». 


(4) Transfers of funds between a 
candidate’s previous Federal campaign 
committee and his or her current Federal 
campaign committee, or between 
previous Federal campaign committees, 
provided that the candidate is not a 
candidate for more than one Federal 
office at the same time, and provided 
that the funds transferred are not 
composed of contributions that would 
be in violation of the Act. The cash on 
hand from which the transfer is made 
shall be considered to consist of the 
funds most recently received by the 
transferor committee. The transferor 
committee must be able to demonstrate 
that such cash on hand contains 
sufficient funds at the time of the 
transfer that comply with the limitations 
and prohibitions of the Act to cover the 
amount transferred. Before making any 
such transfer, the transferring committee 
shall inform contributors whose 
contributions are to be transferred of the 
committee’s intention to make the 
transfer, and shall exclude the 
contributions of any contributor who 
does not provide written authorization 
for the transfer. The contributor’s 
WTitten authorization shall operate as a 
redesignation for the purposes of 11 CFR 
110.1(b)(5)(iii). 

***** 

(5) Transfers of funds between the 
principal campaign committees of an 
individual seeking nomination or 
election to more than one Federal office, 
as long as the conditions in 11 CFR 
110.3(c)(5) (i), (ii), (iii) and (iv) are met. 
An individual will be considered to be 
seeking nomination or election to more 
than one Federal office if the individual 
is concurrently a candidate for more 
than one Federal office during the same 
or overlapping election cycles. 

{*)•*• 

(ii) The limitations on contributions by 
persons shall not be exceeded by the 
transfer. The cash on hand from which 
the transfer is made shall be considered 
to consist of the funds most recently 
received by the transferor committee. 
The transferor committee must be able 
to demonstrate that such cash on hand 
contains sufficient funds at the time of 
the transfer that comply with the 
limitations and prohibitions of the Act of 
cover the amount transferred. A 
contribution shall be excluded from the 
amount transferred to the extent that 


such contribution, when aggregated with 
other contributions from the same 
contributor to the transferee principal 
campaign committee, exceeds the 
contribution limits set forth at 11 CFR 
110.1 or 110.2, as appropriate; 

(iii) Before making any such transfer, 
the transferring committee shall inform 
contributors whose contributions are to 
be transferred of the committee’s 
intention to make the transfer, and shall 
exclude the contributions of any 
contributor who does not provide 
written authorization for the transfer 
and 

***** 

Dated: August 7,1992. 

)oan D. Aikens, 

Chairman, Federal Election Commission. 

|FR Doc. 92-19186 Filed 8-11-92; 8:45 am] 

BJLUNG COO€ 671S-01-M 


FEDERAL RESERVE SYSTEM 

12 CFR Part 203 

[Docket No. R-0771; Regulation Cl 

Home Mortgage Disclosure; Proposed 
Regulatory Amendments 

agency: Board of Governors of the 
Federal Reserve System. 
action: Proposed rule. 

summary: The Board is publishing for 
comment a proposal to amend 
Regulation C, which implements the 
Home Mortgage Disclosure Act. The 
Federal Deposit Insurance Corporation 
Improvement Act of 1991 (FDICIA) 
authorizes the Board, in consultation 
with the Department of Housing and 
Urban Development (HUD), to develop a 
new small institution exemption 
standard for mortgage companies that is 
comparable to the exemption for 
depository institutions. Under the 
Board’s proposed standard, a mortgage 
company with an office in a 
metropolitan area would be covered if it 
met either of two tests: the existing 
asset-size test or lending activity test. 

A mortgage company would be 
covered if its assets exceed $10 million. 
But regardless of asset size, a mortgage 
company would also be covered if it 
originated 100 or more home purchase 
loans in the preceding calendar year. 
This dual standard would maintain 
coverage for all mortgage companies 
that currently report under HMDA, and 
would extend coverage to firms that are 
active home lenders despite their lower 
asset size. 

The Board also proposes to revise the 
instructions for reporting loan 
applications received through a broker 


or loan correspondent to conform the 
rule for reporting loan approvals to the 
existing rule for reporting loan denials 
If an institution makes the credit 
decision to approve or deny a loan, that 
institution must report the loan as an 
origination or as a loan denial, 
respectively, whether or not the loan 
closes or would have closed in that 
institution’s name. This revision would 
apply to all lenders covered by HMDA. 
not just mortgage companies. 

DATES: Comments must be received o t 
or before October 8,1992. The revised 
instructions would apply to loan and 
application data collected by financial 
institutions beginning January 1,1993. 

ADDRESSES: Comments should refer to 
Docket No. R-0771 and be mailed to 
William W. Wiles, Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. They 
may also be delivered to the guard 
station In the Eccles Building Courtyard 
on 20th Street, NW. (between 
Constitution Avenue and C Street, NW.) 
between 8:45 a.m. and 5:15 p.m. 
weekdays. Except as provided in § 261.8 
of the Board’s rules regarding the 
availability of information (12 CFR 
261.8), comments received will be 
available for inspection and copying by 
any member of the public in the 
Freedom of Information Office, room B- 
1122 of the Eccles Building between 9 
a.m. and 5 p.m. weekdays. 

FOR FURTHER INFORMATION CONTACT: 
Jane Ahrens. Jane Jensen Gell, or W. 

Kurt Schumacher, Staff Attorneys, 
Division of Consumer and Community 
Affairs, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, at (202) 452-2412 or (202) 452- 
3667. For the hearing impaired only, 
contact Dorothea Thompson, 
Telecommunications Device for the Deaf 
(TDD), at (202) 452-3544. 

SUPPLEMENTARY INFORMATION: 

(1) Background 

The Home Mortgage Disclosure Act 
(HMDA) requires lenders that have over 
$10 million in assets and have offices in 
metropolitan areas to disclose their 
housing-related lending activity each 
year. In 1989, amendments to HMDA 
extended its scope to include 
independent mortgage companies— 
lenders that are unaffiliated with 
depository institutions or holding 
companies. As a result of this change, 
HMDA covered many mortgage 
companies that make loans in 
metropolitan areas, but only if their 
assets exceed $10 million. 

Most mortgage companies originate 
loans and then sell them within a short 








Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Proposed Rules 


36025 


period of time, however, and their assets 
levels often can be relatively low (well 
under $10 million). These firms’ asset 
size may bear little relation to their 
residential lending volume. It is 
estimated that more than 80 percent of 
mortgage companies—including many 
active mortgage lenders—are currently 
exempt from HMDA. Because the 1989 
amendments failed to cover as many of 
these lenders as Congress had intended, 
Congress amended HMDA again in 1991 
to revise the exemption standard. 

The Federal Deposit Insurance 
Corporation Improvement Act of 1991 
(FDICIA) authorizes the-Board* in 
consultation with the Department of 
Housing and Urban Development 
(HUD), to establish a new small 
institution exemption standard for 
mortgage companies that are 
’‘comparable within their respective 
industries” to depository institutions 
that are currently exempt. The Board 
proposed that the new HMDA 
exemption standard for mortgage 
companies include an explicit measure 
of housing-related lending activity 
together with the existing asset size test 
Since asset size may not be related to 
lending volume, an asset size test alone 
does not seem appropriate for 
determining coverage for mortgage 
companies. 

Mortgage companies whose assets 
(including those of any parent company) 
exceed $10 million would be covered 
regardless of lending volume; 
application of this test would ensure 
that lenders presently covered would 
remain subject to HMDA. In addition* 
firms that have assets of $10 million or 
less would be covered if they originated 
100 or more home purchase loans in the 
previous calendar year. The Board 
believes that his proposed dual standard 
would establish a small-institution 
exemption for mortgage companies 
comparable to the exemption for 
depository institutions. 

Mortgage companies specialize in 
home loans, unlike most small 
depository institutions which typically 
may engage primarily in other types of 
retail lending. Data reported by small 
depository institutions currently covered 
by HMDA indicate that small savings 
and loan associations (the type of 
depository institution most like 
mortgage companies in types of lending) 
extended an average of 50 home loans in 
1990. Since mortgage companies focus 
on home purchase loans, it seems 
appropriate in defining a small- 
institution cutoff to set a higher loan 
volume test for mortgage companies 
than for depository institutions. The 
Board solicits comment on whether 100 


home purchase loans is the appropriate 
level for the small-institution exemption 
applicable to mortgage companies. 

In addition, the Board proposes to 
revise the instructions for reporting loan 
applications received through broker or 
loan correspondent. (This change affects 
all lenders covered by HMDA, not just 
mortgage companies.) The instructions 
require institutions to report data for all 
applications they deny, whether or not 
the loan would have closed in their 
name. The Board proposes to conform 
the rule for reporting loan approvals to 
the rule for reporting loan denials. If an 
institution makes the credit decision to 
approve or deny the loan* that 
institution must report the loan as a 
origination or as a loan denial, 
respectively, whether or not the loan 
closes or would have closed in the 
institution’s name. This reporting 
procedure will more accurately reflect 
an institution's overall home lending 
activity. 

(2) Form of Comment Letters 

Comment letters should refer to 
Docket No. R-0771. The Board requests 
that, when possible, comments be 
prepared using a standard typeface with 
a type size of 10 or 12 characters per 
inch. This will enable the Board to 
convert the text into machine-readable 
form through electronic scanning, and 
will facilitate automated retrieval of 
comments for review. Comments may 
also be submitted on 3Va inch or bV* 
inch computer diskettes in any IBM- 
compatible DOS-based format. 

(3) Explanation of Proposed Regulatory 
Amendments 

The following discussion reviews the 
proposed amendments to Regulation C 
section by section. 

Section 203.2 Definitions 

203.2(g) Home Purchase Loan 

The regulation defines a home 
purchase loan as any loan secured by 
and made for the purpose of purchasing 
a dwelling. The Board proposes to 
specify that—for purposes of the 
definition of a financial institution under 
5 203.2(e) or the determination of an 
exemption under § 203.3(a)—the term 
“home purchase loan” does not include 
refinancings. The intention is to 
implement the small-institution 
exemption for nondepository lenders in 
a manner that will cover lenders that 
originate home purchase loans, and not 
lenders that may refinance these loans 
but that are not primarily in the business 
of making purchase-money mortgage 
loans. The regulation would continue to 
require all lenders covered by HMDA to 


report refinancings as called for by 
§ 203.4(a). 

Section 203.3 Exempt Institutions 

(a) Exemption Based on Asset Size or 
Location 

The proposed exemption standard for 
nondepository mortgage lending 
institutions is based on asset size and 
number of home purchase loan 
originations. To better differentiate 
between the exemption criteria that 
apply to depository institutions and 
those that apply to other lenders 
covered by HMDA, proposed § 203.3(a) 
sets forth the criteria for exemption in 
separate subparagraphs. 

First, a mortgage company, like a 
depository institution, would remain 
covered if its assets exceeded $10 
million. Second, regardless of asset size, 
a mortgage company would now be 
covered if it made 100 or more home 
purchase loans in the prior calendar 
year. The Board solicits public comment 
on whether this level of loan activity 
will provide a small-institution 
exemption standard for mortgage 
companies that is comparable to the 
standard for depository institutions. 

Appendix A to Part 203 

I. Who Must File a Report 

The Board proposes to amend 
Appendix A—-Form and Instructions for 
Completion of HMDA Loan/Application 
Register—to reflect the proposed 
exemption standard. The criteria for 
nondepository institutions have been set 
forth in a separate paragraph to clearly 
distinguish this standard from the 
exemption criteria for depository 
institutions. 

IV. Types of Loons and Applications 
Covered and Excluded by HMDA 

The Board proposes to revise the 
instructions in paragraph A.3 for 
reporting loan applications that are 
received through a broker or loan 
correspondent. The instructions 
currently require institutions to report 
data for all such applications they deny, 
whether or not the loan would have 
closed in their name. For applications 
that they approve, institutions currently 
report a loan as an origination only if 
the loan closes in their name. Loans 
approved by an institution* but closed in 
the broker’s or loan correspondent’s 
name, are reported as loan purchases. 
Lenders believe this method of reporting 
does not accurately reflect their lending 
activity. 

The Board proposes to conform the 
rule for reporting loan approvals to the 
rule for reporting loan denials. Under 
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the proposed rule, if an institution 
makes the credit decision (to approve or 
deny the application), that institution 
will report the loan as an origination or 
as a loan denial, respectively, whether 
or not the loan closes or would have 
closed in the institution’s name. 
Institutions that purchase loans from 
another institution at closing, after 
having made the credit decision, will 
report the loans as loan originations, not 
as loan purchases. (If an institution 
approves an application for a loan, but 
does not purchase the loan because the 
loan is sold to another investor, the 
institution will report the loan as 
approved but not accepted.) Paragraph 
A.l of this section would also be 
amended to conform to this standard by 
deleting the reference to originations as 
“loans that were closed in your name.** 

list of Subjects in 12 CFR Part 203 

Banks, banking, Federal Reserve 
System. Mortgages, Reporting and 
recordkeeping requirements. 

For the reasons set forth in this 
proposed rule and pursuant to the 
Board’s authority under section 305(a) of 
the Home Mortgage Disclosure Act (12 
U.S.C. 2804(a)), the Board proposes to 
amend Regulation C, Home Mortgage 
Disclosure (12 CFR part 203) as set forth 
below. 

Certain conventions have been used 
to highlight the proposed changes to the 
regulation and die instructions. 

Language to be added is shown inside 
bold-face arrows, while language that 
would be removed appears within 
brackets. The Board is publishing only 
those sections of the regulation and 
instructions that would be affected by 
the changes. 

PART 203—HOME MORTGAGE 
DISCLOSURE 

1. The authority citation for part 203 
continues to read as follows: 

Authority: 12 U.S.C. 2801-2810. 

2. Section 203.2 would be amended by 
revising paragraph (g) and by 
republishing the introductory text of the 
section to read as follows: 

$203.2 Definitions. 

In this regulation: 

• « * • « 

(g) Home purchase loan means any 
loan secured by and made for the 
purpose of purchasing a dwelling. ►For 
the purposes of $ $ 203.2(e) (definition of 
a financial institution) and 203.3(a) 
(determination of an exemption), “home 
purchase loan" does not include the 
refinancing of a home purchase loan. <4 
* • • * • 


3. Section 203.3 would be amended by 
revising paragraph (a) and by revising 
paragraph (c)(1) to read as follows: 

$ 203.3 Exempt Institutions. 

((a) Exemption based on asset size or 
location. A financial institution is 
exempt from the requirements of this 
regulation for a given calendar year if on 
the preceding December 31— 

(1) The institution had neither a home 
office nor a branch office in an MSA; or 

(2) In the case of a bank, savings 
association, or credit union, the 
institution’s total assets were $10 million 
or less; or 

(3) In the case of a for-profit mortgage 
lending institution (other than a bank, 
savings association, or credit union), the 
total assets of the institution combined 
with those of any parent corporation 
were $10 million or less.) 

►(a) Exemption based on location, 
asset size , or number of home purchase 
loan originations. (1) A bank, savings 
association, or credit union is exempt 
from the requirements of this regulation 
for a given calendar year if on the 
preceding December 31— 

(1) The institution had neither a home 
office nor a branch office in an MSA; or 

(ii) The institution's total assets were 
$10 million or less. 

(2) A for-profit mortgage lending 
institution (other than a bank, savings 
association, or credit union) is exempt 
from the requirements of this part for a 
given calendar year if— 

(i) The institution had neither a home 
office nor a branch office in an MSA on 
the preceding December 31; or 

(ii) The institution’s total assets 
combined with those of any parent 
corporation were $10 million or less on 
the preceding December 31; and the 
institution originated fewer than 100 
home purchase loans in the preceding 
calendar year.* 

• * • * * 

(c) Loss of exemption. (1) An 
institution losing an exemption that was 
based on [asset size or location under] 
►the criteria set forth in-* paragraph 
(a) of this section shall comply with this 
part beginning with the calendar year 
following the year in which it lost its 
exemption. 

• • • • • 

4. Appendix A to part 203 would be 
amended by revising paragraphs I.A. 
through I.F., by adding a new paragraph 
I.G., and by revising paragraph IV.A.l. 
and the first sentence of paragraph 
IVA.3. to read as follows: 

Appendix A to Part 203—Form and 
Instructions for Completion of HMDA 
Loan /Application Register 
* # • • • 


I. Who Must File a Report 

A. ►Depository institutions.* Subject to 
the exceptions discussed below, banks, 
savings association ►and* credit unions 
[and other mortgage lending institutions] 
must complete a register listing data about 
loan applications received, loans originated, 
and loans purchased if on the preceding 
December 31 an institution: 

1. Had assets of more than $10 million, and 

2. Had a home or a branch office In a 
“metropolitan statistical area” or “primary 
metropolitan statistical area" (both are 
referred to In these instructions by the term 
*'MSA”). 

Example: If on December 31 you had a 
home or a branch office in an MSA and your 
assets exceeded $10 million, you must 
complete a register that lists the home 
purchases and home improvement loans that 
you originate or purchase (and also lists 
applications that did not result in an 
origination) beginning January 1. 

► B. Other lending institutions. Subject to 
the exceptions discussed below, for-profit 
lending Institutions (other than banks, savings 
associations, and credit unions) must 
complete a register listing data about loan 
applications received, loans originated, and 
loans purchased if the institution had a home 
or branch office in an MSA on the preceding 
December 31. and 

1. Had assets of more than $10 million on 
the preceding December 31, or 

2. Originated 100 or more home purchase 
loans (not including refinancings) during the 
preceding calendar year, regardless of asset 
size.* 

[B.J ►C* You need not complete a 
register—even if you meet the tests for asset 
size and location—if your institution is a 
bank, savings association, or credit union 
that made no first-lien home purchase loans 

► (for this purpose, a refinancing does not 
count as a home purchase loan)* on one-to- 
four-family dwellings in the preceding 
calendar year. This exception does not apply 
in the case of nondepository institutions. 

|G] ►D.* You need not complete a 
register—even if you meet the tests for [asset 
size and] location ►and asset size or number 
of home purchase loans*—if your institution 
is a tor-profit mortgage lender (other than a 
bank, savings association, or credit union) 
and the home purchase loans that you 
originated in the preceding calendar year 

► (not including refinancings)* came to les9 
than 10 percent of your total loan origination 
volume, measured in dollars. 

[D.] ►&* If you are a for-profit mortgage 
lender (other than a bank, savings 
association, or credit union), the asset test is 
based on the combined assets of your 
institution and any parent corporation. 

[E.] ►F. * If you are the subsidiary of a 
bank or savings association, you must 
complete a separate register for your 
institution. You will submit the register, 
directly or through your parent, to the agency 
that supervises your parent. (See paragraph 
VI.) 

IF] ►G.* Institutions that are specifically 
exempted by the Federal Reserve Board from 
complying with the Pederal Home Mortgage 
Disclosure Act because they are covered by a 
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similar state law on mortgage loan 
disclosures must use the disclosure form 
required by their state law and submit the 
data to their state supervisory agency. 

• • • • * 

IV. Types of Loans and Applications Covered 
and Excluded by HMDA 

A. Types of Loans and Applications To Be 
Reported 

t Report the data on home purchase and 
home improvement loans that you originated 
[(that is, loans that were closed in your 
name)] and loons that you purchased during 
the calendar year covered by the report. 
Report the data even if the loans were 
subsequently sold by you institution. Include 
refinancings of home purchase and home 
improvement loans. 

• • « * « 

3. In the case of brokered loan applications 
or applications forwarded to you through a 
correspondent, show the data for all 
applications ►approved or^ denied by your 
institution (whether or not the ►closed or«* 
would have closed in your institution's 
name). * * • 

• * » i * 

By order of the Board of Governors of the 
Federal Reserve System, August 7,1992. 
William W. Wiles, 

Secretary of the Board. 

[FR Doc. 92-19177 Filed 8-11-92; 8:45 am| 

BtUlWO CODE 6210-01-41 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 21 and 27 

[Docket No. 92-ASW-2; Notice No. SC-92- 
2-SW] 

4 

Special Conditions: Eurocopter France 
Model AS-355N Helicopter, Engine Full 
Authority Digital Electronic Control 

agency: Federal Aviation 
Administration. DOT. 
action: Notice of proposed special 
condition. 

summary: This notice proposes a 
special condition for the Eurocopter 
France Model AS-355N helicopter. This 
helicopter will have a novel or unusual 
design feature associated with the 
Turbomeca Arrius 1A engines with a full 
authority digital electronic control 
system. The applicable airworthiness 
regulations do not contain appropriate 
safety standards for the requirements to 
protect critical function systems from 
the effects of external radio frequency 
energy sources. This notice contains 
proposed additional safety standards 
that the Administrator considers 
necessary to ensure that critical 
functions of systems in the Eurocopter 
France Model AS-355N helicopter 


would be maintained when exposed to 
the high intensity radiated fields (HIRF) 
caused by external radio frequency 
energy sources. 

dates: Comments must be received by 
September 11,1992. 
addresses: Submit comments in 
duplicate to the Federal Aviation 
Administration (FAA), Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 92-ASW-2, Fort 
Worth, Texas 76193-0007. or deliver in 
duplicate to the Office of the Assistant 
Chief Counsel, Building 3B, room 158, 
4400 Blue Mound Road, Forth Worth, 
Texas. 

All comments must be marked Docket 
No. 92-ASW-2. Comments may be 
inspected in the Office of the Assistant 
Chief Counsel, at the address specified 
above, between 8 a.m. and 4 p.m., 
weekdays except Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Carroll Wright, FAA, Rotorcraft 
Standards Staff, Regulations Group, Fort 
Worth. Texas 76193-0111; telephone 
(817) 624-5120. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
participate in the making of this 
proposed special condition by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
regulatory docket or notice number and 
be submitted in duplicate to the address 
specified under the caption addresses. 
All communications received on or 
before the closing date for comments 
will be considered by the Administrator 
before taking action on this proposal. 
The special condition proposed in this 
notice may be changed in light of 
comments received. All comments 
received will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
special condition will be filed in the 
Rules Docket Commenters wishing the 
FAA to acknowledge receipt of their 
comments submitted in response to this 
notice must submit a self-addressed, 
stamped postcard on which the 
following statement is made: 

“Comments to Docket No. 92-ASW-2.” 
The postcard will be date/time stamped 
and returned to the commenter. 

Background 

On February 12,1991, Eurocopter 
France, Marignane, submitted an 
application for an Amended Type 
Certificate for the Model AS-355N 


helicopter to the FAA Brussels 
Certification Office through the French 
Direction Generale de l’Aviation Civile 
(DGAC) authorities. The Model AS- 
355N is an extension of the AS-355F2 
version with the following significant 
changes: (1) The Allison C20F engines 
will be replaced by Turbomeca Arrius 
1A engines with +51 Shaft Horsepower 
(SHP) increased power and a full 
authority digital electronic control; (2) 
the span of the horizontal stabilizer has 
been doubled to improve handling 
characteristics about the helicopter 
pitch axis; and (3) the tail rotor 
efficiency has been improved by the 
installation of a 10 degree, 30 mm tab on 
the trailing edge of each blade. 

Type Certification Basis 

The certification basis established for 
the Model AS-355N includes FAR 21.29 
and FAR 27 effective February 1,1965; 
Amendments 27-1 through 27-20, 
effective on the date of application to 
the DGAC; and any FAA compliance 
findings of equivalent safety plus the 
following requirements of Amendment 
21, including the DGAC Special 
Conditions: 

FAR 27, Amendment 21 

FAR 27.21 FAR 

PAR 27.45 FAR 

FAR 27.71 FAR 

FAR 27.79 FAR 

PAR 27.143 FAR 

FAR 27.151 FAR 

FAR 27.181 FAR 

FAR 27.173 FAR 

FAR 27.175 FAR 

FAR 27.177 FAR 

FAR 27.672 FAR 

FAR 27.673 

DGAC Special Conditions 

A—Limit Pilot Forces 
B—Engine air intake protection against 

birds (2 pounds) and hail ingestion 
C—Engine governing system 

In addition. FAR Part 36 Noise 
Standards amended by Amendments 
36-1 through the latest amendment 
adopted and in effect when noise tests 
or analysis are completed. 

FAA special conditions may be issued 
and amended, as necessary, as a part of 
the type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with § 21.101(b)(2) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of an aircraft or 
installation. Special conditions, as 
appropriate, are issued in accordance 
with § 11.49 after public notice, as 
required by 85 11*28 and 11.29(b), 
effective October 14,1980, and will 
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become a part of the type certification 
basis, as provided by $ 21.101(b)(2). 

Discussion 

The Eurocopter France Model AS- 
355N helicopter, at the time of 
application, was identified as 
incorporating one and possibly more 
electrical/electronic systems that will be 
performing functions critical to the 
continued safe flight and landing of the 
helicopter. A full authority digital 
electronic control (FADEC) is an 
electronic device which performs the 
critical functions of engine control. The 
control of the engines is critical to the 
continued safe flight and landing of the 
helicopter during all operating flight 
regimes, both visual flights rules (VFR) 
and instrument flight rules (IFR). 

Recent advances in technology have 
given rise to the application in aircraft 
designs of advanced electrical/ 
electronic systems that perform 
functions required for continued safe 
flight and landing. These advanced 
systems are responsive to the transient 
effects of induced electrical current and 
voltage caused by the high intensity 
radiated fields incident on the external 
surface of the helicopter. These induced 
transient currents and voltages can 
degrade the performance of electrical/ 
electronic systems by damaging the 
components or by upsetting the systems* 
functions. 

Furthermore, the electromagnetic 
environment has undergone a 
transformation not envisioned by the 
current application of the 5 29.1309(a) 
requirement. Higher energy levels 
radiate from operational transmitters 
that are currently used for radar, radio, 
and television. Also, the number of 
transmitters has increased significantly. 

Exising aircraft certification 
requirements are inappropriate in view 
of these technological advances. In 
addition, the FAA has received reports 
of some significant safety incidents and 
accidents involving military aircraft 
equipped with advanced electrical/ 
electronic systems when they were 
exposed to electromagnetic radiation. 

The combined effects of the 
technological advances in helicopter 
design and the changing environment 
have resulted in an increased level of 
vulnerability of the electrical/electronic 
systems required for the continued safe 
flight and landing of the helicopter. 
Effective measures to protect this 
helicopter against the adverse effects of 
exposure to HJRF must be provided by 
the design and installation of these 
systems. The primary factors that have 
contributed to this increased concern 
are: (1) The increasing use of sensitive 
electronics that perform critical 


functions; (2) the reduced 
electromagnetic shielding afforded 
helicopter systems by advanced 
technology airframe materials; (3) the 
adverse service experience of military 
aircraft using these technologies; and (4) 
the increase in the number of power of 
radio frequency emitters and the 
expected increase in the number of 
these emitters in the future. 

The FAA has recognized the need for 
aircraft certification standards to keep 
pace with the developments in 
technology and environment and, in 
1986, initiated a high priority program to: 
(1) Determine and define the 
electromagnetic energy levels; (2) 
develop and describe guidance material 
for design, test, and analysis; and (3) 
prescribe and promulgate regulatory 
standards. The FAA participated with 
industry and airworthiness authorities 
of other countries to develop 
internationally recognized standards for 
certification. 

The FAA and airworthiness 
authorities of other countries have 
established a level of HiRF environment 
that a helicopter could be exposed to 
during IFR operations. 

While the HIRF requirements are 
being finalized, the FAA is adopting 
special conditions for the certification of 
aircraft that employ electrical/electronic 
systems performing critical functions. 
The accepted maximum energy levels in 
which civilian helicopter system 
installations must be capable of 
operating safely are based on surveys 
and analysis of existing radio frequency 
emitters. This special condition requires 
that the helicopter's electrical/electronic 
systems and its associated wiring 
harness be protected from these energy 
levels. These external threat levels are 
believed to represent the worst-case 
exposure for a helicopter operating IFR. 

The defined HIRF environment 
specified in this proposed special 
condition is based on many critical 
assumptions; among these is that, with 
the exception of takeoff and landing at 
an airport, the aircraft would be not less 
than 500 feet above ground level (AGL). 
Helicopters operating under visual flight 
rules (VFR) routinely operate at less 
than 500 feet AGL and perform takeoffs 
and landings at locations other than 
controlled airports. Therefore, it would 
be expected that the HIRF environment 
experienced by a helicopter operating 
VFR may exceed the given environment 
by twice or more. 

This special condition would require 
qualification of systems that perform 
critical functions, as installed in aircraft, 
to meet either a defined HIRF 
environment or a fixed value using 
laboratory tests. 


The applicant may demonstrate that 
the operation and the operational 
capability of the installed electrical/ 
electronic systems that perform critical 
functions are not adversely affected 
when the aircraft is exposed to the HIRF 
environment. FAA has determined that 
the environment defined in Table 1 is 
acceptable for critical functions in 
helicopters operating not less than 500 
feet AGL For critical functions in 
helicopters operating at altitudes less 
than 500 feet AGL additional 
considerations must be given. 

The applicant may demonstrate by a 
laboratory test that the electrical/ 
electronic systems that perform critical 
functions withstand a peak 
electromagnetic field strength in a 
frequency range of fdlO KH* to 18 GH X . If 
a laboratory test is used to show 
compliance with the HIRF requirements, 
no credit would be given for signal 
attenuation due to installation. A level 
of 100 v/m and further considerations, 
such as an alternate technology backup 
that is immune to HIRF, are appropriate 
for critical functions during IFR 
operations. A level of 200 v/m and 
further considerations, such as an 
alternate technology backup that is 
immune to HIRF, are more appropriate 
for critical functions during VFR 
operations. 

For helicopters, the primary electronic 
flight displays are critical for IFR 
operations and a FADEC is an example 
of a critical functioning system for all 
operations (both IFR and VFR). 

A preliminary hazard analysis must 
be performed by the applicant for 
approval by the FAA to identify 
electrical/electronic systems that 
perform critical functions. The term 
“critical” means those functions whose 
failure would contribute to or cause a 
failure condition that would prevent the 
continued safe flight and landing of the 
helicopter. The systems identified by the 
hazard analysis that perform critical 
functions are the ones that are required 
to have HIRF protection. 

A system may perform both critical 
and noncritical functions. Primary 
electronic flight display systems and 
their associated components perform 
critical functions such as attitude, 
altitude, and airspeed indication. The 
HIRF requirements would only apply to 
the critical functions. 

Compliance with HIRF requirements 
will be demonstrated by tests, analysis, 
models, similarity with existing systems, 
or a combination of these methods. 
Service experience alone will not be 
acceptable since such experience in 
normal flight operations may not include 
an exposure to the HIRF environmental 
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condition. Reliance on a system with 
similar design features for redundancy 
as a means of protection against the 
effects of external HIRF is generally 
insufficient since all elements of a 
redundant system are likely to be 
concurrently exposed to the fields. 

The modulation should be selected as 
the signal most likely to disrupt the 
operation of the system under test, 
based on its design characteristics. For 
example, flight control systems may be 
susceptible to 3 H x square wave 
modulation while the video signals for 
electronic display systems may be 
susceptible to 400 H g sinusoidal 
modulation. If the worst-case 
modulation is unknown or cannot be 
determined, default modulations may be 
used. Suggested default values are a 
1 KH e sine wave with 80 percent depth of 
modulation in the frequency range from 
10KH, to 400 MH f and 1KH* square 
wave with greater than 90 percent depth 
of modulation from 400 MH Z to 18 GH,. 
For frequencies where the unmodulated 
signal would cause deviations from 
normal operation, several different 
modulating signals with various 
waveforms and frequencies should 
applied. 

Acceptable system performance 
would be attained by demonstrating that 
the system under consideration 
continues to perform its intended 
function during and after exposure to 
required electromagnetic Helds. 
Deviations from system specification 
may be acceptable but need to be 
independently assessed by the FAA for 
each application. 

Table 1.—Field Strength Volts/ 
Meter 


Frequency 

Peak 

Average 

10-5Q0KH... 

60 

60 

500-2000__ 

80 

80 

2-30 MH,... 

200 

200 

30-100. 

33 

33 

tOO- 200 .... 

150 

33 

200-400... 

56 

33 

400-1000_ _ 

4020 

935 

1-2 GH._ 

7850 

1750 

2-4. . . . 

6000 

1150 

4-6...... 

6800 

310 


3600 

666 

.... 

8-12... 

5100 

1270 

12-18_ . . 

3500 

551 

18-40____ 

2400 

750 


Conclusion 

This proposed action would affect 
only certain unusual or novel design 
features on one series of helicopters. It 
would not be a rule of general 
applicability and would affect only the 
applicant who applied to the FAA for 


approval of these features on the 
affected helicopter. 

List of Subjects in 14 CFR Parts 21 and 
27 

Aircraft. Air transportation. Aviation 
safety. Rotorcraft, Safety. 

The authority citation for this special 
condition is as follows: 

Authority: 49 U.S.C. 1344.1348(c). 1352, 
1354(a). 1355.1421 through 1431.1502. 
1651(b)(2); 42 U.S.C. 1857f-10, 4321 et seq.: 
E.O. 11541: 49 U.S.C 106(g) (Rev. Pub. L 97- 
449. January 12. 1983). 

The Proposed Special Condition 

Accordingly, the Federal Aviation 
Administration (FAA) proposes the 
following special condition as a part of 
the type certification basis for the 
Eurocopter France Model AS-355N 
helicopter. 

Protection for Electrical /Electronic Systems 
From High Intensity Radiated Fields 

Each system that performs critical 
functions must be designed and installed to 
ensure that the operation and operational 
capabilities of these critical functions are not 
adversely affected when the helicopter is 
exposed to high intensity radiated fields 
external to the helicopter. 

Issued in Fort Worth. Texas, on July 29. 
1992. 

Henry’ A. .Armstrong, 

Acting Manager, Ro toe raft Directorate, 
Aircraft Certification Service. 

[FR Doc. 92-19225 Filed 8-11-92: a45 am) 

BILLING COOE 4910-13-M 


14 CFR Parts 21 and 29 

(Docket No. 92-ASW-5; NotJce No. SC-92- 
5-SW] 

Special Conditions: Aerospatiale 
Model AS 332L2 “Super Puma” 
Helicopter, 30-Second Contingency 
Rating 

agency: Federal Aviation 
Administration, DOT. 
action: Notice of proposed special 
conditions. 

summary: This notice proposes special 
conditions for the Aerospatiale Model 
AS 332L2 “Super Puma” helicopter. This 
helicopter will have a novel or unique 
emergency contingency 30-second/2- 
minute one-engine-inoperative (OEI) 
rating. The applicable airworthiness 
regulations do not contain appropriate 
safety standards that will verify that the 
special contingency ratings will perform 
their intended purpose in case of an 
emergency. This notice proposes special 
conditions that the Administrator 
considers necessary to ensure that the 
Aerospatiale Model AS 332L2 “Super 


Puma" helicopter will continue to 
operate safely in the event of the loss of 
power on one engine. 
dates: Comments must be received on 
or before September 11,1992. 
addresses: Comments on this proposed 
special condition may be mailed in 
duplicate to: Federal Aviation 
Administration (FAA). Office of the 
Assistant Chief Counsel. Attention: 
Docket No. 92-ASW-5. Fort Worth. 
Texas 70193-0007. or delivered in 
duplicate to the Office of the Assistant 
Chief Counsel, Building 3B, room 158, 
4400 Blue Mound Road, Fort Worth. 
Texas. 

All must comments must be marked 
Docket No. 92-ASW-5. Comments may 
be inspected*in the Office of the 
Assistant Chief Counsel, at the address 
specified above, between 8 a.m. and 4 
p.m., weekdays except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: 

Mr. Thomas Richler, FAA. Rotorcraft 
Standards Staff, Regulations Croup, Fort 
Worth, Texas 70193-0112: telephone 
(817) 624-5125. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of these 
proposed special conditions by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
rules docket or notice number and be 
submitted in duplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments will be considered by the 
Administrator before taking action on 
this proposal. The special conditions 
proposed in this notice may be changed 
in light of comments received. All 
comments received will be available, 
both before and after the closing date 
for comments, in the Regional Rules 
Docket for examination by interested 
parties. A report summarizing each 
substantive public contact with FAA 
personnel concerning this rulemaking 
will be filed in the docket. Commenters 
wishing the FAA to acknowledge receipt 
of their comments submitted in response 
to this notice must include a self- 
addressed, stamped postcard on which 
the following statement is made: 
“Comments to Docket No. 92-ASW-5." 
The postcard will be date/time stamped 
and returned to the commented 

Background 

On June 6.1989, Aerospatiale 
Helicopter Division applied for an 
amendment to the AS 332L1 Type 
Certificate H4EU through the French 
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Direction General de l'Aviation Civile 
(DGAC) for the AS 332L2 version of the 
"Super Puma" helicopter. The Model AS 
332L2 is derived directly from the AS 
332L1 with the following major 
modifications: 

• Modified main rotor gearbox with 
new oil cooling system; 

• Incorporated new design spheriflex 
main rotor hub and modified main rotor 
blades; 

• Incorporated new design spheriflex 
tail rotor hub and new tail rotor blades; 

• Modified intermediate and tail rotor 
gear boxes; 

• Extended fuselage containing some 
composite components and shortened 
tail boom allowing increased passenger 
capacity; 

• Incorporated advanced technology 
avionics containing dual duplex 
Automatic Flight Control System (AFCS) 
and Electronic Flight Instrument System 
(EFIS); and 

• Upgraded Makila 1A2 engines with 
full authority digital electronic control 
(FADEC), increased performance, and 
unique 30-second/2-minute emergency 
power ratings. 

The Model AS 332L2 "Super Puma" is 
a twin-engine, 9150 kg (20,175-pound) 
transport category helicopter. 

The Model AS 332L2 "Super Puma" 
was certified by the French DGAC and 
was issued the French Type Certificate 
No. 56 on June 12,1991. A portion of the 
French certification basis included 
compliance with French special 
requirements for super contingency 
ratings. The French special requirements 
are designated "Super Contingency." 

The special conditions proposed in this 
notice are equivalent to these French 
special requirements. 

Type Certification Basis 

Under the provisions of 14 CFR, FAR 
21.101 and the Bilateral Airworthiness 
Agreement between the United States 
and France, the Societe National 
Industrielle Aerospatiale must show that 
the Model AS 332L2 meets the 
applicable provisions of the regulations 
incorporated by reference in Type 
Certificate No. H4EU. The certification 
bases for the Model AS 332L2 helicopter 
are: 

FAR 21.29 and FAR 29 effective 
February 1 , 1965, including Amendments 
29-1 to 29-9 plus §5 29.305, 29.307. 

29.571, 29.603, 29.605, 29.609, 29.610, 

29.629, 29.951(c). 29.1183. 29.1305(a)(16) 
and 29.1529 through Amendment 29.10. 

The applicant has elected to comply 
with: 

• FAR 29. Amendments 29-10 through 
29-16, except for 5 29.397 at Amendment 
29-12 as concerns the rotor brake; 


• the Airworthiness Criteria for 
Helicopter Instrument Flight dated 
December 15,1978; 

• FAR Part 36 Noise Standards 
amended by Amendments 36-1 through 
the latest amendment in effect at the 
time of actual testing; and 

• Special Condition No. 29-ASW-l, 
Docket No. 90 ASW-4, which became 
effective on January 23,1991. It was 
issued as part of the certification basis 
for the Aerospatiale Model AS 332L2 
helicopter for the protection of 
electrical/electronic systems from high 
intensity radiated fields (HIRF). 

Special conditions may be issued and 
amended, as necessary, as a part of the 
type certification basis if the 
Administrator finds that the 
airworthiness standards designated in 
accordance with 5 21.101(b)(2) do not 
contain adequate or appropriate safety 
standards because of novel or unusual 
design features of an aircraft or 
installation. Special conditions, as 
appropriate, are issued in accordance 
with 5 11-49 after public notice, as 
required by 5§ 1128 and 11.29(b), 
effective October 14,1980, will become a 
part of the type certification basis, as 
provided by 5 21.101(b)(2). 

Discussion 

The Aerospatiale Model AS 332L2 
helicopter, at the time of application, 
was identified as incorporating up-rated 
engines with full authority digital 
electronic controls (FEDEC), increased 
performance, with unique 30-second/2- 
minute one-engine-inoperative (OEI) 
emergency power ratings. 

At the present time, the FAA and 
airworthiness authorities recognize the 
requirement for the unique 30-second/2- 
minute OIE power ratings and are in the 
process of amending the engine and 
helicopter certification standards as 
necessary to include provisions for these 
unique emergency power ratings. While 
the certification standards are being 
finalized, the FAA is adopting special 
conditions for the certification of 
helicopters that incorporate engines that 
have been certificated with these unique 
30-second/2-minute OIE ratings and that 
will utilize these rated powers during 
emergency (loss of power from one of 
the two engines) situations. 

Conclusion 

The special conditions proposed 
herein will be made applicable to the 
Aerospatiale Model AS 322L2 "Super 
Puma" helicopter which is the only 
aircraft that incorporates engines that 
have been certificated with these unique 
30-second/2-minute one-engine- 
inoperative (OEI) emergency power 
ratings. This proposed action would 


affect only certain unusual or novel 
design features on one series of 
helicopter. It would not be a rule of 
general applicability and would affect 
only the applicant who applied to the 
FAA for approval of these features on 
the affected helicopter. 

List of Subjects in 14 CFR Parts 21 and 
29 

Aircraft, Air transportation, Aviation 
safety. Rotorcraft, Safety. 

The authority citation for these 
special conditions is as follows: 

Authority: 49 U.S.C. 1344. 1348(c). 1352, 
1354(a), 1355.1421 through 1431,1502, 
1851(b)(2): 42 U.S.C. 1857f-10, 4321 et seq.: 
E.0.11541; 49 U.S.C 106(g) (Rev. Pub. L. 97- 
449. January 12.1983). 

The Proposed Special Condition 

Accordingly, the Federal Aviation 
Administration (FAA) proposes the 
following special condition a9 part of 
the type certification basis for the 
Aerospatiale AS 332L2 "Super Puma" 
helicopter. 

Special Emergency, One-Engine-Inoperative, 
(OEI) 30-Second/2-Minute Power Ratings 

The helicopter engines must be certified 
and meet the 30-second/2-minute (OEI) 
power ratings. The Makila 1A2 engines must 
have been certified using the special 
conditions specified in Docket No. 92-ANE- 
29; Notice No. SC-92-01-NE. 

(a) The 30-second/2-minute OEI power 
ratings will replace the 2Vz minute OEI power 
ratings. 

(b) The power assurance requirements of 
5 29.45(f) must be met. 

(c) Only the 2-minute OEI power rating 
may be used to demonstrate compliance with 
5 29.67. 

(d) In addition to the 200-hour rotor drive 
system and control mechanisms test, the 
takeoff run must be conducted as prescribed 
in 5 29.923(b)(1) except that immediately 
following any one 5-minute power-on run. 
each power source must simulate a failure, 
followed by the application of maximum 
torque and speed for use with 30-second OEI 
power to the remaining affected drive system 
power inputs for not less than 30 seconds, 
immediately followed by an application of 
maximum torque and speed for use with 2- 
minute OEI power for not less than 2 minutes 
One of these runs must be conducted from a 
simulated “flight idle" condition. An affected 
power input includes all parts of the rotor 
drive system which can be adversely affected 
by the application of higher or asymmetric 
torque and speed. The components for this 
test must be those used for showing 
compliance with the remainder of the 
requirements in 5 29.923. These tests may be 
conducted on a representative bench test 
facility when engine limitations either 
preclude repeated use of these powers or 
would result In premature engine removals 
during the test. The loads, frequency, and 
methods of application to the affected rotor 
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drive system components must be 
representative of rotorcraft conditions. 

(e) A means must be provided to 
automatically control or otherwise prevent 
any engine from exceeding the installed 
engine limits associated with the 30-second 
power rating. 

(f) A means must be provided to indicate to 
the pilot when the engine is at the 30-second 
and the 2-minute OEI power levels, when the 
event begins, and when the time interval 
expires. 

(g) A device or system must be provided 
which records each usage and duration of 30- 
second and 2-minute OEI powers. Retrieval 
of the recorded data must be possible. The 
recorder must be capable of being reset only 
by ground maintenance personnel and a 
means must be provided to verify proper 
operation of the system or device. 

(h) 30-second/2-minute OEI power can only 
be used for continued operation of the 
remaining engtnefs) after a failure or 
precautionary shutdown of an engine. It must 
be shown that, following application of 30- 
second or 2-minute OEI power, any damage 
will be readily detectable by inspections and 
other related procedures which must be 
furnished in accordance with section A29.4 of 
appendix A or part 29 and section A33.4 of 
appendix A of part 33. 

(i) The use of 30-second or 2-minute OEI 
power must be limited to not more than 30 
seconds or 2 minutes, respectively, for any 
period In which those powers are used and 
must also be limited by the maximum 
rotational speed that may not be greater than 
the maximum value determined by the rotor 
design or the maximum value demonstrated 
during the type certification tests. 
Additionally, the use of these OEI ratings is 
also limited by the maximum allowable gas 
temperature and the maximum allowable 
torque. 

(jl Each OEI limit or approved operating 
range must be marked to be clearly 
differentiated from the markings required in 
§ 29.1549(a) through (d). No marking is 
required for the 30-second OEI power limit 

The method of training flight crewmembers 
in the correct procedures and the use of these 
new OEI power ratings and equipment should 
be considered during the design and 
certification process. Training flights utilizing 
these ratings may be prohibitive based upon 
possible engine damage and cost; therefore, 
some form of simulation should be 
considered for training. 

Issued in Forth Worth, Texas, on July 31, 
1992, 

Henry A. Armstrong. 

Acting Manager. Rotorcraft Directorate, 
Aircraft Certification Service. 

|FR Doc. 92-19224 Filed 0-11-92; 8:45 am| 

BtUJMO COOC 4910-1S-H 


14CFR Pari 71 

(Airspace Docket No. 91-AWA-9] 

Proposed Airport Radar Service Area 
In the Vicinity of Newburgh, NY; 
Results of Public Meeting 

agency: Federal Aviation 
Administration (FAA), DOT 

action: Results of comments and public 
meeting. 

summary: The Federal Aviation 
Administration (FAA) held a public 
meeting on February 28,1992, to discuss 
whether to establish an Airport Radar 
Service Area (ARSA) at the Stewart 
International Airport Newburgh. NY. 
The FAA has determined not to proceed 
with establishing an ARSA at this time. 

FOR FURTHER INFORMATION CONTACT: 

Patricia P. Crawford, Airspace and 
Obstruction Evaluation Branch (ATP- 
240), Airspace-Rules and Aeronautical 
Information Division, Air Traffic Rules 
and Procedures Service, Federal 
Aviation Administration. 800 
Independence Avenue. SW.. 
Washington. DC 20591; telephone; (202) 
267-0255. 

SUPPLEMENTARY INFORMATION: On 

February 6,1992, the Federal Aviation 
Administration (FAA) issued a notice of 
public meeting (57 FR 4589) to discuss 
whether to establish an ARSA at the 
Stewart International Airport. 
Newburgh, NY. The informal airspace 
meeting was held on February 28.1992, 
attended by approximately 170 persons. 
The FAA also received 48 comments on 
this preliminary proposal. Most 
commenters and persons attending the 
meeting opposed establishing an ARSA. 

The FAA has completed a review of 
the regulatory airspace requirements for 
the proposal to establish an ARSA at 
Stewart International Airport. 

Newburgh, NY. Based upon this review 
and the comments received, the FAA 
has concluded that further regulatory 
action to establish an ARSA is not 
warranted at this time. 

Issued in Washington. DC. on July 30. 1992 

Harold W. Becker, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

|FR Doc. 02-19106 Filed 8-11-92; 8:45 am| 
BILLING COOC 40KMS-N 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 301 

IGL-173-89] 

RIN 1545-AN46 

Property Exempt From Levy; Hearing 
Cancellation 

agency: Internal Revenue Service. 
Treasury. 

action: Cancellation of notice of public 
hearing on proposed regulations. 

summary: This document provides 
notice of cancellation of a public hearing 
on proposed regulations regarding 
property which is exempt from levy by 
increasing existing dollar amounts for 
specific exempt property, adding 
additional types of property to the list of 
exempt property, and exempting a 
taxpayer’s principal residence from levy 
unless jeopardy is determined or unless 
the levy is approved in writing by the 
district director or assistant district 
director. 

dates: The public hearing originally 
scheduled for Friday, August 21.1992. 
beginning at 1 p.m. is cancelled. 

FOR FURTHER INFORMATION CONTACT: 

Bob Boyer of the Regulations Unit, 
Assistant Chief Counsel (Corporate). 
202-822-7190, (not a toll-free number). 

SUPPLEMENTARY INFORMATION: The 

subject of the public hearing is proposed 
regulations (26 CFR part 301) under 
section 6334 of the Internal Revenue 
Code. A notice appearing in the Federal 
Register for Wednesday. May 27.1992 
(57 FR 22194), announced that the public 
hearing on the proposed regulations 
would be held on Friday, August 21. 

1992, beginning at 1 p.m. in the Internal 
Revenue Service Auditorium. Internal 
Revenue Service Building. Seventh 
Floor, 7400 Corridor, 1111 Constitution 
Avenue, NW.. Washington. DC. 

The public hearing scheduled for 
Friday. August 21.1992, has been 
cancelled. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode, 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

IFR Doc. 92-19114 Filed 8-11-92; 8:45 am| 

BILLING COOC 4430-01-41 
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DEPARTMENT OF THE INTERIOR 
Minerals Management Service 
30 CFR Part 250 
RIN 1010-AB81 

Oil Spill Prevention and Response for 
Offshore Facilities Including State 
Submerged Lands and Pipelines 

agency: Minerals Management Service, 
Interior. 

ACTION: Advance notice of proposed 
rulemaking. 

summary: Certain responsibilities and 
authorities under the Federal Water 
Pollution Control Act (FWPCA) as 
amended by the Oil Pollution Act of 
1990 (OPA) have been delegated to the 
Secretary of the Interior (Secretary). 
These new authorities apply to all 
offshore areas including State 
submerged lands and cover oil spill 
prevention and response for owners of 
offshore facilities, including associated 
pipelines. This advance notice of 
proposed rulemaking informs the public 
that the Minerals Management Service 
(MMS) is preparing to develop 
regulations under this new authority and 
is soliciting information concerning the 
development of these requirements. 
DATES: Comments must be received or 
postmarked by September 28,1992. 
addresses: Comments should be 
mailed or hand delivered to the 
Department of the Interior; Minerals 
Management Service, Mail Stop 4700; 

381 Elden Street; Herndon, Virginia 
22070-4817; Attention: Engineering and 
Standards Branch. 

FOR FURTHER INFORMATION CONTACT: 

John V. Mirabella, Engineering and 
Standards Branch, telephone (703) 787- 
1600 or (FTS) 393-1600. 

SUPPLEMENTARY INFORMATION: In 
August 1990, Congress passed the OPA 
containing various provisions aimed at 
strengthening oil spill prevention efforts 
and oil spill response capability. The 
OPA included amendments to FWPCA. 
To implement the authority under 
FWPCA as amended by OPA, Executive 
Order (E.O.) 12777 was signed by the 
President on October 18,1991, and 
published in the Federal Register on 
October 22,1991 (56 FR 54757). The E.O. 
12777 delegated certain responsibilities 
to the Secretary, including some 
responsibilities with regard to FWPCA. 
Sections 2(b)(3), 2(d)(3), and 2(e)(3) of 
E.O. 12777 delegated to the Secretary 
those responsibilities under FWPCA 
that are vested in the President by 

.Section 311(j)(l)(C) of FWPCA, 

respecting the establishment of 


procedures, methods, and equipment 
and other requirements for equipment to 
prevent and to contain discharges of oil 
and hazardous substances from offshore 
facilities, including associated pipelines, 
other than deepwater ports subject to 
the (Deepwater Ports Act (DPA)J * * 

“• * * Section 311(j}(5) of FWPCA and 
Section 4202(b)(4) of OPA, respecting 
the issuance of regulations requiring the 
owners or operators of offshore 
facilities, including associated pipelines, 
other than deepwater ports subject to 
the DPA, to prepare and submit 
response plans, the approval of means 
to ensure availability of private 
personnel and equipment, the review 
and approval of such response plans, 
and the authorization of offshore 
facilities, including associated pipelines, 
other than deepwater ports subject to 
the DPA, to operate without approved 
response plans * * and '** * * by 
section 311(j)(6)(A) of FWPCA, 
respecting the requirement for periodic 
inspection of containment booms and 
equipment used to remove discharges at 
offshore facilities, including associated 
pipelines, other than deepwater ports 
subject to the DPA * * respectively. 

The new authorities apply to all 
offshore areas including State 
submerged lands. Portions of these new 
authorities and responsibilities are 
similar to existing MMS authorities and 
responsibilities for oil and gas 
operations in the Outer Continental 
Shelf (OCS). These regulations at 30 
CFR part 250 are under the authority of 
the OCS Lands Act (43 U.S.C. 1331 et 
seq.) and govern all phases of oil and 
gas operations under a lease. 

Oil, gas, and sulphur operations in the 
OCS are governed by operating 
regulations at 30 CFR part 250. These 
regulations have the objectives of 
safety, protection of the environment, 
conservation of natural resources, 
prevention of waste, and protection of 
correlative rights. Many of the 
regulations address all of the objectives 
at the same time. For example, many 
requirements are directed at prevention 
of blowouts (uncontrolled flow of 
hydrocarbons). A blowout is a safety 
concern, an oil spill resulting from a 
blowout is an environmental concern, 
and the oil lost due to a blowout is a 
concern from the standpoint of 
conservation of natural resources and 
prevention of waste. Other 
requirements, in particular those 
contained in 30 CFR part 250, subpart C, 
Pollution Prevention and Control, are 
primarily directed at the protection of 
the environment. The requirements in 
Subpart C that address water pollution 
(as opposed to air pollution) are 


generally applicable to the intent of the 
oil spill response aspects of FWPCA. 

Section 250.40, Pollution prevention, 
establishes both general and specific 
requirements for prevention of pollution, 
responsibility for cleanup of pollution, 
requirements for marking of equipment, 
and requirements for reporting of items 
lost overboard. Section 250.41, 
Inspections and reports, establishes 
requirements for daily and monthly 
inspection of the facility and equipment, 
recording of inspection results, 
maintenance and repair of equipment 
based on inspections, and reporting of 
spills and other pollution events. 

Section 250.42, Oil spill contingency 
plans, requires that blesses in the OCS 
submit an Oil Spill Contingency Plan 
(OSCP) for approval by the Regional 
Supervisor with or prior to submitting an 
Exploration Plan or a Development and 
Production Plan. The OSCP is reviewed 
and updated annually, and all 
modifications are submitted for 
approval to the Regional Supervisor for 
the appropriate Region. An OSCP under 
existing regulations includes an oil spill 
trajectory analysis specific to the area of 
operations, an identification of sensitive 
areas that may be impacted and 
strategies to protect these sensitive 
areas, an identification of response 
equipment suitable for anticipated 
environmental conditions and response 
time for deploying the equipment, and a 
dispersant-use plan. The OSCP must 
also address inspection and 
maintenance of response equipment, 
early detection and timely notification 
of an oil spill, specific actions to be 
taken after discovery of an oil spill, 
disposal of recovered oil, oil- 
contaminated material and other oily 
wastes, and monitoring and predicting 
spill movement. In the Alaska OCS 
Region only, the OSCP addresses 
procedures for ignition of an 
uncontrollable oil spill and the 
guidelines to be followed in making the 
decision to ignite. 

Section 250.43, Training and drills, 
requires that lesses and operators 
ensure that the oil spill response team is 
provided with hands-on training classes 
at least annually in the deployment and 
operation of the pollution-control 
equipment and that personnel 
responsible for supervising the oil spill 
response operations are trained in 
directing the deployment and use of all 
response equipment and know the 
location and intended use of available 
response equipment, spill reporting 
procedures,, and deployment strategies 
for the facilities under their jurisdiction. 
Lessees and operators are also required 
to have annual drills for familiarization 
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with pollution-control equipment and 
operational procedures. 

The MMS need to determine the 
extent to which existing regulations 
governing operations in the OCS meet 
the new requirements of the FWPCA. 
One specific area that MMS will 
address concerns the concept of “worst 
case.” The OPA added a new provision 
in section 311(j){5) of FWPCA to require 
owners or operators of tank vessels and 
facilities “to submit to the President a 
plan for responding to the maximum 
extent practicable, to a worst case 
discharge, and to a substantial threat of 
such discharge, of oil or hazardous 
substance.” The FWPCA as amended 
further provides that the plans shall 

”(i) Be consistent with the 
requirements of the National 
Contingency Plan and Area Contingency 
Plans; 

(ii) Identify the qualified individual 
having full authority to implement 
removal actions, and require immediate 
communications between the individual 
and the appropriate Federal Official and 
the persons providing personnel and 
equipment pursuant to clause (iii); 

(iii) Identify, and ensure by contract 
or other means approved by the 
President the availability of. private 
personnel and equipment necessary to 
remove to the maximum extent 
practicable a worst case discharge 
(including a discharge resulting from fire 
or explosion), and to mitigate or prevent 
a substantial threat of such discharge; 

(iv) Describe the training, equipment, 
testing periodic unannounced drills, and 
response actions of persons on the 
vessel or at the facility, to be carried out 
under the plan to ensure the safety of 
the vessel or facility and to prevent the 
discharge, or the substantial threat of a 
discharge; 

(v) Be updated periodically; and 

(vi) Be resubmitted for approval of 
each significant change.” 

In developing regulations to 
implement FWPCA, MMS will need to 
determine whether current requirements 
for OSCP’s fulfill the responsibilities 
delegated to MMS under E.0.12777. In 
addition. MMS will determine what 
regulations are needed for facilities in 
areas under lease by a State and to 
offshore pipelines on a right-of-way. 

The MMS anticipates that regulations 
implementing MMS’s authority under 
FWPCA will use the framework 
described in one of the following 
options. 

Option 1 

The MMS would expand regulations 
governing the OCS leases to ensure that 
requirements under FWPCA were met 
and would develop regulations for State 


leases and for all offshore pipelines to 
parallel regulations governing OCS 
leases. 

Option 2 

The MMS would expand regulations 
governing OCS leases to ensure that 
requirements under FWPCA were met. 
The MMS would address oil spill 
response by establishing regulations 
governing State leases and offshore 
pipelines on a right-of-way to parallel 
regulations governing OSCP 
requirements for OCS leases and, in 
addition, would establish regulations to 
require State lessees and pipeline 
owners to submit a second plan that 
addresses the procedure, method, and 
equipment they will employ to prevent 
discharge of oil and hazardous 
substances from offshore facilities. The 
second plan addressing oil spill 
prevention would reference any legally 
enforceable regulations with which the 
owner of the offshore facility was 
required to comply (e.g., State or local 
regulations). The MMS would require 
additional safeguards, as needed, to 
ensure that appropriate prevention and 
response measures were in place. 

Option 3 

Use Option 1 or Option 2, or portions 
of those options, in combination with a 
program with State agencies whereby a 
State could enter into a Memorandum of 
Understanding (MOU) with MMS to 
establish that the State would, under 
existing State authority, establish 
requirements for spill prevention and 
response. To the extent that the State 
had established a State program meeting 
the substantive requirements of the 
MMS program, MMS would exempt 
State lessees operating in the area 
offshore from that State from the new 
requirements. It is expected that MMS 
would reserve the authority to require 
additional provisions at any time that 
such measures were determined to be 
necessary. 

Option 4 

The MMS would develop a new set of 
regulations specifically implementing 
MMS authority under FWPCA. The new 
regulations, separate from 30 CFR part 
250, would govern all offshore areas 
including State submerged lands and 
would cover all facilities including 
pipelines. 

While commenters are invited to 
address any or all aspects of MMS’s 
implementation of the new authority 
under FWPCA, respondents are 
specifically requested to address the 
following questions: 

1. Is one of the options outlined 
preferable to the other options and why? 


The MMS requests comments on these 
four options as well as any other options 
commenters wish to formulate. It may 
not be necessary that all offshore 
activities be regulated in the same 
manner. For example, MMS may 
determine that the option most 
appropriate for State oil and gas leases 
is not the one most appropriate for 
offshore pipelines on a right-of-way. 

2. What are the costs to State and 
local governments to implement spill 
prevention and response programs? 

How will these costs be affected by 
initiatives which are expected to occur 
under State or local statutes? How 
would cost be expected to change as a 
result of each of the identified options? 

3. What are the costs to industry to 
comply with current spill prevention and 
response programs? How are these costs 
expected to change as a result of and 
anticipated changes in State or local 
programs? How would these costs be 
expected to change as a result of each of 
the identified options? 

4. How should “worst case” be 
defined for drilling activities, for 
production operations, and for 
pipelines? Current regulations governing 
OCS oil and gas operations require that 
OSCP's address “continuous oil 
discharges (e.g., well blowouts) and 
spills of short duration and limited 
maximum volume (e.g., tank overflows, 
hose failures).” How should this 
definition be changed to address “worst 
case” as used in OPA? 

5. What special requirements are 
necessary for pipeline contingency 
plans? 

6. Should operators be permitted to 
submit a single OSCP for nearby State 
and Federal leases? 

7. What role should States have with 
regard to activity in State waters? 
Authority under FWPCA will be 
exercised by MMS; however, in cases 
where State or local governments have 
regulations in place, MMS may opt to 
accept compliance with State or local 
regulations as full or partial evidence of 
adequate oil spill prevention or response 
procedures. 

8. Is it appropriate to develop MOU’s 
with State governments or with other 
Federal agencies? Some MOU’s may be 
appropriate in view of overlapping 
authorities between FWPCA and other 
statutes. 

9. Of the requirements for spill 
prevention and response that are 
currently in place for facilities other 
than OCS leases, which ones are 
considered to be most effective? 

Persons choosing to respond to this 
notice should send comments to the 
address shown in the addresses sectiou. 
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Following the analysis of comments 
received proposed rules governing oil 
spill prevention and response for 
offshore facilities will be developed and 
published in the Federal Register. 

Dated: June 10,1992. 

Richard Roldan, 

Deputy Assistant Secretary for Land and 
Minerals Management. 

[FR Doc. 92-19153 Filed 8-11-92; 8:45 am) 

BILLING CODE 4310-MR-M 


DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33 CFR Part 165 

[CGD13 89-03, CGD13 88-09] 

Security Zones; Puget Sound, WA; 
Sinclair Inlet, WA 

agency: Coast Guard, DOT. 
action: Withdrawal of proposed rules. 

summary: The Coast Guard is 
withdrawing two proposed rulemakings 
to establish security zones for Puget 
Sound Naval Shipyard, Bremerton, and 
for other Naval facilities adjacent to the 
Puget Sound basin. These rulemakings 
are being withdrawn at the Navy’s 
request because the Navy no longer 
needs these proposed security zones. 

dates: The proposed rulemakings are 
withdrawn effective August 12,1992. 

FOR FURTHER INFORMATION CONTACT: 

CDR W.O. Harper at (206) 553-1711, or 
by mail to Commander, Thirteenth 
Coast Guard District (mps), 915 Second 
Avenue, Jackson Federal Building, 
Seattle, WA 98174-1067. Office hours 
are 8 a.m. to 4 p.m., Monday through 
Friday, except Federal holidays. 

SUPPLEMENTARY INFORMATION: Thi8 
notice withdraws the notice of proposed 
rulemaking for a security zone at Puget 
Sound Naval Shipyard, Bremerton. 
Washington (Sinclair Inlet), published in 
the Federal Register December 8,1988 
(53 FR 94562, CGD13 88-09) and for the 
security zones proposed for other Naval 
facilities adjacent to the Puget Sound 
basin published September 29,1989 (54 
FR 40127, CGD13 89-03). These proposed 
rulemakings, published under authority 
of 33 U.S.C. 1231, are being withdrawn 
at the Navy’s request. The Navy no 
longer has a need for security zones at 
these locations on an active or inactive 
basis. 

For the reasons stated above the 
notices of proposed rulemaking, CGD13 
89-03 and CGD13 88-09, are withdrawn. 


Dated: August 7,1992. 

J.E. Vorbach 

Rear Admiral, U.S. Coast Guard, Commander, 

Thirteenth Coast Guard District 

[FR Doc. 92-19175 Filed 8-11-92; 8:45 am] 

BILLING COOE 49HM4-N 


33 CFR Part 179 
[CGD 77-1151 

1RIN 2115-AA16 

Defect Notification and First Purchaser 
Information 

agency: Coast Guard, DOT. 

ACTION: Notice of withdrawal. 

summary: On December 29.1980, the 
Coast Guard published a Notice of 
Proposed Rulemaking (NPRM) in the 
Federal Register [45 FR 85475] proposing 
amendments to the regulations covering 
Defect Notification. 

The purpose of the proposed 
rulemaking was to increase the numbers 
of owners of recreational boats and 
associated equipment (inboard engines, 
outboard motors, and stemdrive units) 
who are successfully notified by 
manufacturers of a failure to comply 
with an applicable Coast Guard safety 
standard,, or of the existence of a defect 
which creates a substantial risk of 
personal injury to the public. Because of 
Government-wide constraints on 
regulations involving information 
collections and Coast Guard concern 
about the anticipated reporting and 
recordkeeping burdens, consideration of 
comments and publication of a final rule 
were delayed. 

On May 29,1987, the Coast Guard 
published a Supplementary Notice of 
Proposed Rulemaking (SNPRM) in the 
Federal Register [52 FR 20115] because 
more than six years had elapsed since 
publication of the NPRM. Once adopted 
as a final rule, this proposal would have 
required boat and engine manufacturers 
to establish and maintain first purchaser 
lists and would have required marine 
dealers to furnish the manufacturers 
with the information necessary to 
establish those lists: the serial numbers 
of new boats and engines sold and the 
names and addresses of retail first 
purchasers of those products. However, 
this Supplementary Notice of Proposed 
Rulemaking never proceeded to final 
rule stage. Again, the primary reason for 
not pursuing the proposed amendments 
was a concern that the proposed 
information collection requirements 
would impose an undue paperwork 
burden upon recreational boat 
manufacturers and dealers. 


The Coast Guard has since 
investigated other approaches for 
increasing the availability of first 
purchaser information for 
manufacturers. It has examined the 
availability of other sources for retail 
purchaser information. Section 12308 of 
chapter I of title 46. U.S. Code allows a 
person, including a manufacturer, to 
request from vessel numbering system 
records, numbering and registration 
information for a vessel, when the 
issuing authority is satisfied that the 
request is reasonable and related to a 
boating safety purpose. 

This proposed rulemaking is being 
withdrawn because State vessel 
numbering and registration information 
is available to boat manufacturers from 
most issuing authorities, and it contains 
retail purchaser information which can 
be used for defect notification—a 
boating safety purpose. The Coast 
Guard will continue to work with the 
National Boating Safety Advisory 
Council (NBSAC) and the National 
Association of State Boating Law 
Administrators (NASBLA) towards 
making purchaser information readily 
available to boat manufacturers from all 
vessel numbering and issuing 
authorities. This approach will ellow 
existing records to be utilized instead of 
increasing information collection, 
recordkeeping, and other paperwork 
burdens for boat and engine 
manufacturers and marine dealers. 

EFFECTIVE DATE: August 12, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Alston Colihan, Recreational 
Boating Product Assurance Branch, (202) 
267-0981. 

W.J. Ecker. 

Rear Admiral, U.S. Coast Guard. Office of 
Navigation Safety and Waterway Services. 
[FR Doc. 02-19171 Filed 8-11-92; 8:45 am) 

BILLING COOE 4910-14-M 


DEPARTMENT OF COMMERCE 
Patent and Trademark Office 
37 CFR Parts 1 and 10 
[Docket No. 920671-2171] 

RIN 0651-AA55 

Changes In Signature and Filing 
Requirements for Correspondence 
Filed In the Patent and Trademark 
Office 

AGENCY: Patent and Trademark Office, 
Commerce. 

action: Notice of proposed rulemaking. 
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summary: The Patent and Trademark 
Office (Office) is proposing to amend the 
rules of practice in patent and 
trademark cases to: Specify the types of 
correspondence which would no longer 
require original signatures; provide for 
facsimile transmission of certain 
correspondence to the Office; 
discontinue use of the drop box at 
Crystal Plaza Building 3 and at the 
Department of Commerce Building in 
Washington, DC; and clarify other 
provisions with respect to practice 
before the office. 

dates: Written comments must be 
received on or before October 13.1992 
to ensure consideration. An oral hearing 
will not be conducted. 
addresses: Address written comments 
to the Office of the Assistant 
Commissioner for Patents, Box DAC, 
Washington, DC 20231, marked to the 
attention of Abraham Hershkovitz. 
Comments may be sent by facsimile to 
the attention of Abraham Hershkovitz at 
(703) 305-6825. 

FOR FURTHER INFORMATION CONTACT: 

Abraham Hershkovitz by telephone at 
(703) 305-9282 or by mail marked to his 
attention and addressed to Office of the 
Assistant Commissioner for Patents, Box 
DAC, Washington, DC 20231. 
SUPPLEMENTARY INFORMATION: The 
specific revisions proposed are 
discussed below: 

(1) Types of Correspondence No Conger 
Requiring Original Signatures (Section 
1.4) 

The phrase correspondence is 
proposed to be utilized since the terms 
papers, letters and fees all fall within 
the generic definition of correspondence. 
Prosecution of some applications has 
been significantly delayed in the past by 
the Office requirement that all responses 
be personally signed. That requirement 
for a personal signature would prevent 
the Office from accepting the filing of 
certain correspondence by facsimile 
transmission as explained in the 
discussion of proposed 5 1.6(d). 

It is therefore proposed that § 1.4(d) 
be added to specify the types of 
correspondence which require personal 
signatures and the manner in which 
correspondence should be signed. The 
Office will accept copies of 
correspondence which do not require an 
original handwritten signature, including 
photocopies or facsimile transmissions. 
For example, a photocopy or facsimile 
transmission of an amendment signed 
by the attorney may be submitted to the 
Office. However, a photocopy or any 
other reproduction of a signature may 
not be affixed, by anyone other than the 
person whose signature is being 


reproduced, to correspondence requiring 
a signature. Correspondence submitted 
to the Office with original signatures 
should be submitted with signatures in a 
color of ink different from the printing 
on the paper so that the Office may 
easily recognize that the correspondence 
has been personally signed. 
Correspondence bearing an original 
signature, if not submitted to the Office, 
should be retained by applicants as 
evidence of proper execution in the 
event that questions arise as to the 
authenticity of the photocopy or 
facsimile-transmitted correspondence. If 
a question of authenticity arises, the 
Office may require submission of the 
correspondence bearing the original 
signature. 

Correspondence submitted in an 
application filed under the Patent 
Cooperation Treaty often require an 
original handwritten signature either by 
the treaty or the regulations under the 
treaty. Other examples where original 
signatures will continue to be required 
are in patent interference proceedings, 
enrollment and disciplinary 
investigations and disciplinary 
proceedings. Proposed § 1.4(e) identifies 
the types of correspondence which will 
continue to require original signatures. 
Copies, including photocopies or 
facsimile transmissions, of 
correspondence which require an 
original handwritten signature will not 
be accorded a filing date and may be 
disposed of. (See § 10.18 for signature 
requirements of a practitioner). 
Furthermore, when certified documents 
must be filed, such as a certified copy of 
a foreign patent application, pursuant to 
35 U.S.C. 119; a certified copy of a 
foreign trademark registration, pursuant 
to 15 U.S.C. 1126(e); a certified copy of a 
final court order, pursuant to 15 U.S.C. 
1119; or a certified copy of a U.S. 
trademark registration, only the original 
certification is acceptable for filing in 
the Office. However, this requirement 
for an original certification of 
documents does not apply to 
certifications such as required under 
§§ 1.8,1.10 and 1.97(e). The phrase 
“personal signature” and “personally 
signed” as used in this section refers to 
an original handwritten signature. 

(2) Identification of Applications 
(Section 1.5) 

Section 1.5(a) is proposed to be 
amended to make reference to the 
certificate procedure under f 1.8 
consistent with the newly proposed title 
for § 1.8. 


(3) Receipt of Correspondence (Section 
1 . 6 ) 

A descriptive heading is proposed to 
be added to each paragraph of § 1.6 to 
identify the content of that paragraph. 

The phrase “correspondence” is 
proposed to be utilized since the terms 
“papers”, “letters” and "fees” all fall 
within the generic definition of 
“correspondence”. 

Section 1.8(a) is proposed to be 
amended to clarify that correspondence 
transmitted by facsimile on weekends 
and Federal holidays within the District 
of Columbia, will be accorded the next 
business day as a receipt date. 

Sections 1.6 (b) and (c) are proposed 
to be amended to clarify that weekdays 
refer to any day except a Saturday. 
Sunday, or Federal holiday within the 
District of Columbia. 

Section 1.6(c) is proposed to be 
amended to delete reference to the box 
locations in the lobby of Crystal Plaza 
Building 3, Arlington. Virginia and at the 
Department of Commerce Building in 
Washington, DC. The use of the drop 
boxes was discontinued on April 21, 

1992 and the hours of operation for the 
attorney's window were extended to 
midnight, the same hours the drop boxes 
were available. The public can now 
deposit correspondence with the Office 
and receive a receipt after normal 
business hours. See “Changes in How 
Papers May Be Filed in the Patent and 
Trademark Office”, 1137 Off. Gaz. PaL 
Office 7 (April 7,1992). Use of the drop 
boxes at Crystal Plaza Building 3 and 
Department of Commerce Building 
locations had caused problems for both 
the public and the Office. It occasionally 
had been difficult to determine the dates 
of actual deposit of correspondence in 
the boxes. On occasion. Office 
employees and/or members of the 
public had been denied access to the 
drop box at the Department of 
Commerce by building security guards 
due to a special event taking place at 
the Department. Additionally, there 
were instances of correspondence being 
found outside of the drop boxes (e.g., on 
the floor of the main lobby of the 
Department of Commerce Building, on 
the guard’s desk, on a nearby table, 
etc.). As a result, on occasion, the Office 
lacked confidence in assigning correct 
dates of receipt to correspondence 
deposited in the boxes at Crystal Plaza 
Building 3 and at the Department of 
Commerce Building. Given these 
difficulties, and the fact that the 
necessity for these boxes is greatly 
diminished as a result of the facsimile 
transmission and certificate of transfer 
(formerly mailing) procedures. 5 16(c) is 






36036 Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Proposed Rules 


proposed to be permanently amended 
by deleting reference to the drop boxes 
at Crystal Plaza Building 3 and the 
Department of Commerce Building. 
While this procedural change has 
already been implemented the Office 
welcomes comments regarding the 
boxes before the procedure is finalized. 

A new section 1.6(d) is proposed to be 
added to specify the types of 
correspondence which may be 
transmitted by facsimile and current 
5 1.6(d) is proposed to be redesignated 
as $ 1.6(e). The widespread use of 
facsimile transmission and the resulting 
time saved in correspondence between 
applicants and the Office prompted the 
Office to establish a trial program to 
accept facsimile transmission of certain 
correspondence. The policy on "Filing of 
Certain Papers and Authorizations to 
Charge Deposit Accounts by Facsimile 
Transmissions" was published at 1096 
Off. Gaz. Pat Office 30 (November 15, 
1988) and was supplemented in the 
notice "Filing of Certain Papers with the 
Board of Patent Appeals and 
Interferences by Facsimile 
Transmission" published at 1108 Off. 
Gaz. Pat Office 15 (November 14,1989). 
A comparable policy for trademarks 
was announced at 1123 Off. Gaz. Pat 
Office 18 (February 12,1991). In light of 
the success of the trial program, a policy 
on acceptance of facsimile transmission 
is proposed to be incorporated into 
5 1.6(d). The exceptions to the use of 
facsimile-transmitted correspondence 
have been reduced and are identified in 
proposed 5 1.6{d)(lH0). The exceptions 
cover situations where the 
correspondence being transmitted are 
original documents or correspondence 
requiring original signatures as specified 
in proposed 5 1.4 and situations where 
accepting a facsimile transmission 
would be unduly burdensome on the 
Office. As a courtesy, the Office will 
attempt to notify senders whenever a 
facsimile transmission received falls 
within one of these exceptions. Senders 
are cautioned against submitting such 
excepted correspondence by facsimile 
transmission since such correspondence 
will not receive a filing date or date of 
receipt in the Office, and are subject to 
disposal. 

Drawings and other correspondence 
filed for the purpose of obtaining an 
application filing date will not be 
accorded a date of receipt if transmitted 
by facsimile. Formal drawings may not 
be filed by facsimile in patent 
applications because the quality of the 
drawings received by facsimile 
transmission is not of a quality sufficient 
to comply with the drawing 
requirements set forth in S 184. 


Applicants are therefore encouraged to 
submit by facsimile transmission only 
informal drawings or proposed drawing 
corrections. 

As to specimens and drawings in 
trademark cases, the proposed rule 
relaxes the requirements set out in the 
notice entitled Filing of Certain 
Trademark Papers and Authorizations 
to Charge Deposit Accounts by 
Facsimile Transmission, 1123 Off. Gaz. 
Pat Office 18 (February 12,1991). The 
proposed rule continues to prohibit the 
transmission by facsimile of the original 
application, the section 8 or section 9 
affidavit, the statement of use or the 
amendment to allege use. However, the 
proposed rule permits the facsimile 
transmission of drawings or specimens 
in response to an Office action. The 
same standards of drawing clarity and 
size apply to drawings received via 
facsimile. In a like manner, facsimile- 
transmitted specimens must be legible in 
order to be accepted and examined as 
specimens. 

The date of receipt accorded to any 
correspondence permitted to be sent by 
facsimile transmission is the date the 
complete transmission is received by an 
Office facsimile unit, unless the 
transmission is completed on a 
Saturday, Sunday, or Federal holiday 
within the District of Columbia. 
Correspondence for which transmission 
was completed on a Saturday, Sunday, 
or Federal holiday within the District of 
Columbia, will be accorded a receipt 
date of the next succeeding day which is 
not a Saturday, Sunday, or Federal 
holiday within the District of Columbia. 
As an example, correspondence sent by 
facsimile from California on a Friday at 
8:45 p.m. is completely transmitted at 
9:05 p.m. Pacific time. The complete 
transmission would be received in the 
Office around 12:05 a.m. Eastern time on 
Saturday. The receipt date accorded to 
the correspondence is the date of the 
following business day, which in this 
case, would be Monday. 

(4) Certificate of Transfer Procedure 
(Section 1.8) 

The title of 5 1.8 is proposed to be 
changed from Certificate of Mailing to 
the more generic Certificate of Transfer 
so as to include facsimile transmissions. 

Section 1.8(a) presently prescribes 
procedures for the use of a certificate of 
mailing to file papers or fees in the 
Office by first class mail. The phrase 
"papers or fees" in 5 1.8(a) is proposed 
to be changed to "correspondence" 
since both "papers" and "fees" fall 
within the generic definition of 
"correspondence". Paragraphs (a) and 
(b) of § 1.8 are proposed to be amended 
to include correspondence transmitted 


by facsimile. In the event that 
correspondence is filed by facsimile 
transmission, it is recommended that the 
sending facsimile machine generate a 
report confirming transmission for each 
transmission session. This report should 
be retained by the sender, along with 
the correspondence used as the original, 
as evidence of content and date of 
transfer. Paragraph (a)(2) of § 1.8 is 
proposed to be amended to include 
separate headings for correspondence 
which relate to patents, trademarks and 
disciplinary proceedings. The sequence 
of some of the paragraphs found in § 1.8 
(a)(2) has been changed in order to have 
those paragraphs listed under the 
appropriate heading. The ability to use 
the Certificate of Transfer procedures 
has been expanded to the filing of an 
affidavit under section 15, subsection (3) 
of the Trademark Act, 15 U.S.C. 1065(3), 
the filing of a notice of election to 
proceed by civil action in an inter partes 
proceeding under 35 U.S.C. 141 or 
section 21(a)(1) of the Trademark Act, 15 
U.S.C. 1071(a)(1), in response to another 
party’s appeal to the Court of Appeals 
for the Federal Circuit, the filing of a 
notice and reasons of appeal under 35 
U.S.C. 142 or a notice of appeal under 
section 21(a)(2) of the Trademark Act, 15 
U.S.C. 1071(a)(2), and the filing of a 
statement under 42 U.S.C. 2182 or 42 
U.S.C. 2457(c). 

Paragraph (a)(2)(vi) of § 1.8 is 
proposed to be redesignated as 
paragraph (a)(2)(viii) and amended to 
refer to section 14(1) or 14(2) of the 
Trademark Act, 15 U.S.C. 1064, to 
conform with the numbering of the 
Trademark Law Revision Act of 1988. 
Other sections of paragraph (a)(2) of 
5 1.8 are proposed to be amended to 
identify the types of correspondence 
which will not receive the benefit of a 
certificate of transfer. 

Paragraph (b) of 8 1.8 outlines 
procedures to be followed to document 
the timely filing of correspondence in 
accordance with § 1.8(a) where such 
correspondence is not received by the 
Office. The phrase "correspondence or 
fees" in § 1.8(b) is proposed to be 
changed to "correspondence" since 
"fees" falls within the generic definition 
of "correspondence". One of the 
requirements of § 18(b) is that the party 
forwarding the correspondence or fee 
include a declaration, under 59 168 or 
2.20 of this chapter, attesting to the 
timely transfer. In order to be consistent 
with other sections in parts 1 and 2 of 
this chapter, the practice under 5 18(b) 
is proposed to be amended to permit a 
practitioner, as defined in 5 10.1 (r), to 
submit a statement rather than an oath 
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or declaration under §§ 1.68 or 2.20 of 
this chapter. 

New paragraph (c) of $ 1.8 is proposed 
to be added to explicitly provide for a 
requirement for additional evidence 
relating to the transfer of 
correspondence in accordance with 
paragraph (a) of this section. The Office 
may invoke this requirement where it is 
deemed appropriate to establish an 
actual date of mailing or transmission. 
See. e.g., In re Klein, 6 USPQ2d 1547 
(Comm'r Pat. 1987), aff d sub nom. Klein 
v. Peterson , 696 F. Supp. 695, 8 USPQ2d 
1434 (D.D.C. 1988), aff'd, 868 F.2d 412, 9 
USPQ2d 1558 (Fed. Cir.) cert . denied. 490 
U.S. 1091 (1989). 

(5) Time for Appeal or Civil Action 
(Section 1.304) 

In section 1.304, paragraphs (a) and (c) 
are proposed to be amended to delete a 
statement that use of the certificate 
procedure under § 1.8 is prohibited so as 
to be consistent with proposed changes 
to $ 1.8. It is also proposed to clarify a 
cross-reference to § 1.658 in paragraph 
(a). 

(6) Submission of Maintenance Fees 
(Section 1.366) 

Section 1.366(b) is proposed to be 
amended by deleting the words of 
mailing due to the proposed new title for 
5 1 . 8 . 

(7) Filing Date of Application for 
Extension of Patent Term (Section 1.741) 

Section 1.741(a) is proposed to be 
amended to refer to the proposed new 
title for the certificate procedure under 
§ 1 . 8 . 

(8) Signature and Certificate of 
Practitioner (Section 10.18) 

Section 10.18 is proposed to be 
modified to clarify signature 
requirements for correspondence signed 
by practitioners. The reference to S 1-4 
of this chapter would make it apparent 
that copies, including photocopies or 
facsimile transmissions, of 
correspondence signed by practitioners 
will be accepted under appropriate 
circumstances. 

(9) Misconduct (Section 10.23(c)) 

Section 10.23(c) is proposed to be 
amended to refer to the proposed new 
title for the certificate procedure under 
§ 1.8 of this chapter. 

Other Considerations 

The proposed rule change is in 
conformity with the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), Executive Orders 12291 and 
12612 and the Paperwork Reduction Act 
of 1980, 44 U.S.C. 3501 et seq. 


The General Counsel of the 
Department of Commerce has certified 
to the Chief Counsel for Advocacy, 

Small Business Administration, that 
these proposed rule changes will not 
have a significant adverse economic 
impact on a substantial number of small 
entities (Regulatory Flexibility Act, 5 
U.S.C. 605(b)). The principal impact of 
these proposed changes is to incorporate 
existing Office policy into the 
regulations, permit the filing of certain 
correspondence without an original 
signature and permit the filing of certain 
correspondence by facsimile 
transmission. 

The Office has determined that this 
proposed rule change is not a major rule 
under Executive Order 12291. The 
annual effect on the economy will be 
less than $100 million. There will be no 
major increase in costs or prices for 
consumers, individuals, industries, 
Federal, state or local government 
agencies, or geographic regions because 
most of the proposed changes reduce 
procedural burdens. There will be no 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Office has also determined that 
this notice ha,s no Federalism 
implications affecting the relationship 
between the National Government and 
the States as outlined in Executive 
Order 12612. 

These proposed rule changes contain 
collection-of-information requirements 
subject to the Paperwork Reduction Act 
of 1980, 44 U.S.C. 3501 et seq., which 
have previously been approved by the 
Office of Management and Budget 
Under Control Nos. 0651-0009 and 0651- 
0011. 

List of Subjects 
37 CFR Part I 

Administrative practice and 
procedure, Freedom of information, 
Inventions and patents, Reporting and 
record keeping requirements. 

37 CFR Part 10 

Administrative practice and 
procedure, Conflicts of interest, Courts, 
inventions and patents, Lawyers. 

For the reasons set out in the 
preamble, and pursuant to the authority 
contained in 35 U.S.C. 8, the Office 
proposes to amend 37 CFR parts 1 and 
10 as follows, wherein deletions are 
indicated by brackets ([]) and additions 
by arrows (> <): 


PART 1—RULES OF PRACTICE IN 
PATENT CASES 

1. The authority citation for 37 CFR 
part 1 would continue to read as 
follows: 

Authority: 35 U.S.C. 6. unless otherwise 
noted. 

2. In Section 1.4, the tide is proposed 
to be revised and paragraphs (d)-(f) are 
proposed to be added to read as follows: 

§ 1.4 Nature of correspondence >and 
signature requirements <. 
***** 

> (d) Each piece of correspondence 
prepared to be filed in a patent or 
trademark application, reexamination 
proceeding, patent file or trademark 
registration file, which requires a 
person’s signature, must be personally 
signed in permanent ink by that person. 
The personally signed correspondence 
containing the original, handwritten 
signature, or a copy, such as a 
photocopy or facsimile transmission 
(8 1.8(d)), of the personally signed 
correspondence may be filed in the 
Patent and Trademark Office, except a9 
provided in paragraphs (e) and (f) of this 
section. If the personally signed 
correspondence is filed, the color of ink 
used for the signature should be 
different from the printing on the paper. 
In the event that a copy of the 
personally signed correspondence is 
filed, the personally signed 
correspondence should be retained as 
evidence of authenticity. If a question of 
authenticity arises, the Patent and 
Trademark Office may require 
submission of the personally signed 
correspondence. Tlie phrase “personally 
signed” as used in this section means an 
original, handwritten signature. 

(e) Correspondence requiring a 
signature and which relates to patent 
interference proceedings, enrollment 
and disciplinary investigations, 
disciplinary proceedings or international 
patent applications must be submitted 
with a personally signed, permanent ink 
signature. 

(f) When a certified document must be 
filed, a copy, including a photocopy or 
facsimile transmission, of the 
certification is not acceptable. < 

3. Section 1.5(a) is proposed to be 
revised to read as follows: 

8 1.5 Identification of application, patent 
or registration. 

(a) No correspondence relating to an 
application should be filed prior to when 
notification of the application number is 
received from the Patent and Trademark 
Office. When a letter directed to the 
Patent and Trademark Office concerns a 
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previously filed application for a patent, 
it must identify on the top page in a 
conspicuous location, the application 
number (consisting of the series code 
and the serial number, e.g., 07/123,456). 
or the serial number and filing date 
assigned to that application by the 
Patent and Trademark Office, or the 
international application number of the 
international application. Any 
correspondence not containing such 
identification will be returned to the 
sender where a return address is 
available. The returned correspondence 
will be accompanied with a cover letter 
which will indicate to the sender that if 
the returned correspondence is 
resubmitted to the-Patent and 
Trademark Office within two weeks of 
the mail date on the cover letter, the 
original date of receipt of the 
correspondence will be considered by 
the Patent and Trademark Office as the 
date of receipt of the correspondence. 
Applicants may use either the 
[certificate of mailing) > Certificate of 
Transfer < procedure under § 1.8 or the 
Express Mail procedure under § 1.10 for 
resubmissions of returned 
correspondence if they desire to have 
the benefit of the date of deposit in the 
United States Postal Service. If the 
returned correspondence is not 
resubmitted within the two-week period, 
the date of receipt of resubmission will 
be considered to be the date of receipt 
of the correspondence. The two-week 
period to resubmit the returned 
correspondence will not be extended. If 
for some reason returned 
correspondence is resubmitted with 
proper identification later than two 
weeks after the return mailing by the 
Patent and Trademark Office, the 
resubmitted correspondence will be 
accepted but given its date of receipt. In 
addition to the application number, all 
letters directed to the Patent and 
Trademark Office concerning 
applications for patent should also state 
“PATENT APPLICATION." the name of 
the applicant, the title of the invention, 
the date of filing the same, and if known, 
the group art unit or other unit within 
the Patent and Trademark Office 
responsible for considering the letter 
and the name of the examiner or other 
person to which it has been assigned. 

• • • • * 

4. In § 1.6, the title is proposed to be 
revised, each paragraph is proposed to 
be defined by a separate heading, 
paragraphs (a)-(c) are proposed to be 
revised, paragraph (d) is proposed to be 
redesignated as paragraph (e) and 
revised and new paragraph (d) is 
proposed to be added to read as follows: 


§1.6 Receipt of [ letters and papers 1 
> correspondence <. 

(a) > Date of receipt and Express 
Mail date of deposit. Correspondence < 
[Letters and other papers] received in 
the Patent and Trademark Office [are] 
>is< stamped with the date of receipt 
except where such [letters and papers 
are] > correspondence is< filed in 
accordance with § 1.10 >or transmitted 
by facsimile in accordance with 
paragraph (d) of this section. No 
correspondence is received in the Patent 
and Trademark Office on Saturdays, 
Sundays or Federal holidays within the 
District of Columbia. Correspondence < 
[Any such letters and papers] filed in 
accordance with § 1.10 will be stamped 
with the date of deposit as “Express 
Mail" with the United States Postal 
Service unless the date of deposit is a 
Saturday. Sunday, or Federal holiday 
within the District of Columbia in which 
case the date stamped will be the next 
succeeding day which is not a Saturday. 
Sunday, or Federal holiday within the 
District of Columbia. [No papers are 
received in the Patent and Trademark 
Office on Saturdays, Sundays or Federal 
holidays within the District of Columbia. 
[No papers are received in the Patent 
and Trademark Office on Saturdays, 
Sundays or Federal holidays within the 
District of Columbia.] > Correspondence 
transmitted by facsimile to the Patent 
and Trademark Office on a Saturday, 
Sunday, or Federal holiday within the 
District of Columbia will be stamped 
with the next succeeding day which is 
not a Saturday, Sunday, or Federal 
holiday within the District of Columbia, 
as the date of receipt. < 

(b) > Patent and Trademark Office 
Post Office pouch. < Mail placed in the 
Patent and Trademark Office pouch up 
to midnight on [weekdays, excepting] 
>any day, except < Saturdays >, 
Sundays< and >Federal < [federal] 
holidays > within the District of 
Columbia <, by the post office at 
Washington, DC, serving the Patent and 
Trademark Office, is considered as 
having been received in the Patent and 
Trademark Office on the day it was so 
placed in the pouch >by the U.S. Postal 
Service <. 

(c) > Correspondence delivered by 
hand.< In addition to being mailed >, 
correspondence may be< [or] delivered 
by hand during [office] hours > the 
Office is open to receive 
correspondent [, letters and other 
papers may be deposited up to the 
midnight in a box provided at the 
guard’s desk at the lobby of building 3 of 
the Patent and Trademark Office at 
Crystal Plaza, Arlington, Virginia and at 
the main entrance (14th Street) of the 


Department of Commerce Building, 
Washington, DC, on weekdays except 
Saturdays and Federal holidays, and all 
papers deposited therein are considered 
as received in the Patent and Trademark 
Office on the day of deposit). 

(d) >Facsimile transmission. Except 
in the cases enumerated below, 
correspondence, including 
authorizations to charge a deposit 
account, may be transmitted by 
facsimile. The filing date accorded to the 
correspondence will be the'date on 
which the complete transmission is 
received in the Patent and Trademark 
Office, unless that date is a Saturday, 
Sunday, or Federal holiday within the 
District of Columbia. See § 1.6(a). To 
facilitate proper processing, each 
transmission session should be limited 
to correspondence to be filed in a single 
national application or other proceeding 
before the Patent and Trademark Office. 
The application number of a patent or 
trademark application, the control 
number of a reexamination proceeding, 
the patent number of a patent, or the 
registration number of a trademark 
should be entered as part of the sender's 
identification on a facsimile cover sheet. 
Facsimile transmissions are not 
permitted and if submitted, may be 
disposed of, in the following situations: 

(1) Correspondence which must be 
filed with a personally signed 
permanent ink signature as specified in 
§ 1.4(e); 

(2) Certified documents as specified in 
§ 1.4(f); 

(3) Correspondence which cannot 
receive the benefit of the certificate of 
transfer as specified in 

§ 1.8(a)(2)(i)-(xi); 

(4) Drawings submitted under §§ 1.81, 
1.83-1.85,1.152,1.165 or 1.174; 

(5) A request for reexamination under 
§ 1.510; 

(6) Correspondence to be filed in a 
patent application subject to a secrecy 
order under §§ 5.1-5.8 of this chapter 
and directly related to the secrecy order 
content of the application; 

(7) Requests for cancellation or 
amendment of a registration under 
section 7(e) of the Trademark Act, 15 
U.S.C. 1057(e); and certificates of 
registration surrendered for cancellation 
or amendment under section 7(e) of the 
Trademark Act, 15 U.S.C. 1057(e); 

(8) Correspondence to be filed with 
the Trademark Trial and Appeal Board, 
except the notice of ex parte appeal. 

(e) Interruptions in U.S. Postal 
Service. < If interruptions or 
emergencies in the United States Postal 
Service which have been so designated 
by the Commissioner occur, the Patent 
and Trademark Office will consider as 
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filed on a particular date in the Office 
any [paper or fee] > correspondence < 
which is: 

(1) Promptly filed after the ending of 
the designated interruption or 
emergency: and 

(2) Accompanied by a statement 
indicating that such [paper or fee] 

> correspondence < would have been 
filed on that particular date if it were 
not for the designated interruption or 
emergency in the United States Postal 
Service. Such statement must be a 
verified statement if made by a person 
not registered to practice before the 
Patent and Trademark Office. 

5. Section 1.8 is proposed to be 
amended by revising the title and 
paragraphs (a) and (b) and by adding 
new paragraph (c) to read as follows: 

§ 1.8 Certificate of [matting] >transfer <. 

(a) Except in the cases enumerated 
below, [papers and fees] 

> correspondence < required to be filed 
in the Patent and Trademark Office 
within a set period of time will be 
considered as being timely filed if: 

(1) [They are] >it is transferred prior 
to expiration of the set period of time by 
being: 

(1) deposited with the U.S. Postal 
Service with sufficient postage as first 
class mail< addressed to the 
Commissioner of Patents and 
Trademarks, Washington. D.C. 20231 [, 
and deposited with the U.S. Postal 
Service with sufficient postage as first 
class mail] >; or 

(ii) transmitted by facsimile as set 
forth in § 1.6(d) to the Patent and 
Trademark Office < [prior to expiration 
of the set period:]; and 

(2) [They] >It< also [include] 

> includes < a certificate for each 
[paper or fee) > piece of 
correspondence < stating the date of 
[deposit] >transfer<. The person 
signing the certificate should have 
reasonable basis to expect that the 
correspondence would be [mailed] 

> transferred < on or before the date 
indicated. The actual date of receipt of 
the [paper or fee] > correspondence < 
will be used for all other purposes. This 
procedure does not apply to >, and the 
benefit of the date of transfer on the 
certificate will not be extended to, < the 
following: 

> Relative to Patents < 

(i) The filing of a national patent 
application specification and drawing or 
other [papers] > correspondence < for 
the purpose of obtaining an application 
filing date: 

[(ii) The filing of trademark 
applications;] 


>(ii) The filing of correspondence in 
an interference which an examiner-in¬ 
chief orders to be filed by hand or 
“Express Maii“;< 

(iii) The filing of agreements between 
parties to an interference under 35 
U.S.C. 135(c); 

> (iv) The filing of international 
applications for patent and all 
correspondence in international 
applications filed under chapter 1 and 
chapter 11 including the filing of 
documents and fees for entry into the 
national stage, see § 1.491; 

Relative to Trademarks 

(v) The filing of trademark 
applications; < 

I(i v )l >(vi)< The filing of an affidavit 
showing that a mark is still in use or 
containing an excuse for nonuse under 
section 8 (a) or (b) or section 12(c) of the 
Trademark Act, 15 U.S.C. 1058(a), 
1058(b), 1062(c); 

[(v)] >(vii)< The filing of an 
application for renewal of a [mark] 
registration under section 9 of the 
Trademark Act, 15 U.S.C. 1059; 

[(vi)] > (viii) < The filing of a petition 
to cancel a registration of a mark under 
section 14 [(a)] >, subsection (1)< or 
[(b)] > (2) < of the Trademark Act, 15 
U.S.C. 1064 [(a), 1064(b)); 

[(vii) The filing of an affidavit under 
section 15, subsection (3) of the 
Trademark Act, 15 U.S.C. 1065; 

(viii) The filing of a notice of election 
to proceed by civil action in an inter 
partes proceeding under 35 U.S.C. 141 or 
section 21(a)(1) of the Trademark Act. 15 
U.S.C. 1071(a)(1), in response to another 
party’s appeal to the Court of Appeals 
for the Federal Circuit; 

(ix) The filing of a notice and reasons 
of appeal under 35 U.S.C. 142 or a notice 
of appeal under section 21(a)(2) of the 
Trademark Act, 15 U.S.C. 1071(a)(2); 

(x) The filing of a statement under 42 
U.S.C. 2182 or 42 U.S.C. 2457(c); 

(xi) The filing of international 
applications for patent and all papers 
and fees relating thereto; 

(xii) The filing of a paper in an 
interference which an examiner-in-chief 
orders to be filed by hand or “Express 
Mail”; and 

(xiii) Papers filed in connection with a 
disciplinary proceeding under part 10 of 
this subchapter. 

(xiv) In an application under section 
1(b) of the Trademark Act (15 U.S.C. 
1051(b)), the filing of a statement of use 
under § 2.88 (15 U.S.C. 1051(d)). 

(xv) In an application under section 
1(b) of the Trademark Act (15 U.S.C. 
1051(b)). the filing of a request under 
5 2.89 (15 U.S.C. 1051(d)), for an 
extension of time to file a statement of 
use under § 2.88 (15 U.S.C. 1051(d)). 


(xvi) In an application under section 
1(b) of the Trademark Act (15 U.S.C. 
1051(b)), the filing of an amendment to 
allege use in commerce under § 2.76 (15 
U.S.C. 1051(c)).] 

> (ix) In an application under section 
1(b) of the Trademark Act. 15 U.S.C. 
1051(b), the filing of an amendment to 
allege use in commerce under section 
1(c) of the Trademark Act, 15 U.S.C. 
1051(c); or the filing of a statement of 
use under section 1(d)(1) of the 
Trademark Act, 15 U.S.C. 1051(d)(1); 

(x) In an application under section 
1(b) of the Trademark Act. 15 U.S.C. 
1051(b). the filing of a request under 
section 1(d)(2) of the Trademark Act, 15 
U.S.C. 1051(d)(2), for an extension of 
time to file a statement of use under 
section 1(d)(1) of the Trademark Act, 15 
U.S.C. 1051(d)(1); and 

Relative to Disciplinary Proceedings 

(xi) Correspondence filed in 
connection with a disciplinary 
proceeding under part 10 of this 
subchapter. < 

In the event that correspondence [or 
fees are] >is considered < timely filed 
>by being transferred < in accordance 
with paragraph (a) of this section, but 
not received in the Patent and 
Trademark Office, and the application is 
held to be abandoned or the proceeding 
dismissed, terminated, or decided with 
prejudice, the correspondence [or fee] 
will be considered timely if the party 
who forwarded such correspondence [or 
fee]: 

(1) Informs the Office of the previous 
[mailing] >transfer< of the 
correspondence [or fee] promptly after 
becoming aware [of] >that< the Office 
[action] >has no evidence of receipt of 
the correspondence <♦ 

(2) Supplies an additional copy of the 
previously [mailed] > transferred < 
correspondence [or fee] and certificate, 
and 

(3) Includes a [declaration under 

§ 1.68 or § 2.20] > statement< which 
attests on a personal knowledge basis or 
to the satisfaction of the Commissioner 
to the previous timely [mailing] 

> transfer. Such statement must be a 
verified statement if made by a person 
other than a practitioner as defined in 
§ 10.1(r) of this chapter. If the transfer 
was by facsimile transmission, a copy of 
the sending unit’s report confirming 
transmission may be used to support 
this statement. 

(c) The Office may require additional 
evidence to determine if the 
correspondence was timely filed <. 

6. Section 1.304, paragraphs (a) and 
(c), are proposed to be revised to read as 
follows: 
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§ 1.304 Time for appeal or civil action. 

(a) The time for filing the notice of 
appeal to the U.S. Court of Appeals for 
the Federal Circuit (5 1.302) or for 
commencing a civil action (§ 1.303) is 
two months from the date of the 
decision of the Board of Patent Appeals 
and Interferences. If a request for 
reconsideration or modification of the 
decision is filed within the time period 
provided under § 1.197(b) or § 1.658 
> (b) <, the time for filing an appeal or 
commencing a civil action shall expire 
two months after action on the request. 
In interferences, the time for filing a 
cross-appeal or cross-action expires: 

(1) 14 days after service of the notice 
of appeal or the summons and complaint 
or 

(2) Two months after the date of 
decision of the Board of Patent Appeals 
and Interferences, whichever is later. 
The time periods set forth in this section 
are not subject to the provisions of 

§ § 1.136,1.550(c) or § 1.645 (a) or (b). 

The Commissioner may extend the time 
for filing an appeal or commencing a 
civil action 

[(3)J For good cause shown if 
requested in writing before the 
expiration of the period for filing an 
appeal or commencing a civil action, or 

[(4)1 Upon written request after the 
expiration of the period for filing an 
appeal or commencing a civil action 
upon a showing that the failure to act 
was the result of excusable neglect. [The 
certificate of mailing practice of § 1.8 is 
not available for filing a notice of appeal 
or cross-appeal. See § 1.8(a)(2)(ix).] 

* * • * • 

(c) If a defeated party to an 
interference has taken an appeal to the 
U.S. Court of Appeals for the Federal 
Circuit and an adverse party has filed 
notice under 35 U.S.C. 141 electing to 
have all further proceedings conducted 
under 35 U.S.C. 146 (§ 1.303(c)). the time 
for filing a civil action thereafter is 
specified in 35 U.S.C. 141. The time for 
filing a cross-action expires 14 days 
after service of the summons and 
complaint. [The certificate of mailing 
practice of § 1.8 is not available for 
filing a notice of appeal or cross appeal. 
See § 1.8(a)(2)(viii).j 

7. Section 1.366(b) is proposed to be 
revised to read as follows: 

§ 1.366 Submission of maintenance fees. 

* • * * « 

(b) A maintenance fee and any 
necessary surcharge submitted for a 
patent must be submitted in the amount 
due on the date the maintenance fee and 
any necessary surcharge are paid and 
may be paid in the manner set forth in 
§ 1.23 or by an authorization to charge a 
deposit account established pursuant to 


§ 1.25. Payment of a maintenance fee 
and any necessary surcharge or the 
authorization to charge a deposit 
account must be submitted within the 
periods set forth in § 1.362(d), (e) or (f). 
Any payment or authorization of 
maintenance fees and surcharges filed 
at any other time will not be accepted 
and will not serve as a payment of the 
maintenance fee except insofar as a 
delayed payment of the maintenance fee 
is accepted by the Commissioner in an 
expired patent pursuant to a petition 
filed under 5 1.378. Any authorization to 
charge a deposit account must authorize 
the immediate charging of the 
maintenance fee and any necessary 
surcharge to the deposit account. 
Payment of less than the required 
amount, payment in a manner other than 
that set forth in § 1.23, or the filing of an 
authorization to charge a deposit 
account having insufficient funds will 
not constitute payment of a maintenance 
fee or surcharge on a patent. The 
certificate [of mailing] procedures of 
either § 1.8 or § 1.10 may be utilized in 
paying maintenance fees and any 
necessary surcharges. 

• • * * * 

8. Section 1.741, paragraph (a), is 
proposed to be revised to read as 
follows: 

§ 1.741 Filing date of application. 

(a) The filing date of an application 
for extension of patent term is the date 
on which a complete application is 
received in the Patent and Trademark 
Office or filed pursuant to the 
“Certificate of [Mailing] > Transfer <“ 
provisions of 37 CFR 1.8 or “Express 
Mail” provisions of 37 CFR 1.10. 
***** 

PART 10—REPRESENTATION OF 
OTHERS BEFORE THE PATENT AND 
TRADEMARK OFFICE 

9. The authority citation for 37 CFR 
part 10 would continue to read as 
follows: 

Authority: 5 U.S.C. 500; 15 U.S.C. 1123; 35 
U.S.C. 6. 31. 32. 41. 

10. Section 10.18 is proposed to be 
revised to read as follows: 

§ 10.18 Signature and certificate of 
practitioner. 

(a) [Every paper] >Except where a 
copy, including a photocopy or facsimile 
transmission, of a personally signed 
piece of correspondence is permitted to 
be filed pursuant to § 1.4 of this chapter, 
every piece of correspondence < filed 
by a practitioner >on behalf of himself 
or herself or< representing an applicant 
or >a< party to a proceeding in the 
>Patent and Trademark< Office must 


bear the signature of, and be personally 
signed by, such practitioner except >for 
correspondence < [those papers] which 
[are] >is< required to be signed by the 
applicant or party. The signature of 
>a< practitioner [to] >on 
correspondence< [a paper] filed by him 
or her, > regardless of whether the 
correspondence has an original, 
handwritten signature or is a copy, 
including a photocopy or facsimile 
transmission, of the personally signed 
correspondence^ constitutes a 
certificate that: 

(1) The [paper] > correspondence < 
has been read by the practitioner, 

(2) The [paper’s] filing >of the 
correspondence < is authorized; 

(3) To the best of his or her 
knowledge, information, and belief, 
there is good ground to support the 
[paper] > correspondence <, including 
any allegations of improper conduct 
contained or alleged therein; and 

(4) It is not interposed for delay. 

(b) Any practitioner knowingly 
violating the provisions of this section is 
subject to disciplinary action. See 

§ 10.23(c)(15). 

11. Section 10.23, paragraph (c)(9), is 
proposed to be revised to read as 
follows: 

§ 10.23 Misconduct. 
***** 

(c) * * * 

(9) Knowingly misusing a certificate of 
[mailing] >transfer< under § 1.8 of this 
[subchapter] >chapter< ora certificate 
of “Express Mail” under § 1.10 of this 
[subchapter] > chapter <. 

* * * * * 

Dated: August 4. 1992. 

Douglas B. Comer, 

Acting Assistant Secretary and Acting 
Commissioner of Patents and Trademarks. 

[FR Doc. 92-19023 Filed 8-11-92; 8:45 am] 

BILLING CODE 35KV>ie-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IME-2-1-5249; A-1-FRL-4194-4) 

Approval and Promulgation of Air 
Quality Implementation Plans; Maine— 
Capture Efficiency Test Procedure 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

SUMMARY: EPA is proposing to approve 
a State Implementation Plan (SIP) 
revision submitted by the State of 
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Maine. This revision corrects 
deficiencies in the State of Maine. This 
revision corrects deficiencies the State’s 
volatile organic compound (VOC) 
regulations in response to EPA’s May 25, 
1988 Ozone SIP call and the Clean Air 
Act requirement that States ’‘fix-up’' 
their reasonably available control 
technology (RACT) rules. The intended 
effect of this action is to propose 
approval of this revision to Maine’s SIP 
which incorporates the current federal 
RACT requirements for VOC. These 
RACT corrections are a requirement of 
the Clean Air Act (CAA) as amended in 
1990 (section 182 (a)(2)(A). This action is 
being taken under section 110 and part 
D of the Clean Air Act. 
dates: Comments must be received on 
or before September 11,1992. Public 
comments on this document are 
requested and will be considered before 
taking final action on this SIP revision. 
addresses: Comments may be mailed 
to Linda M. Murphy, Director, Air, 
Pesticides and Toxics Management 
Division, U.S. Environmental Protection 
Agency. Region I, JFK Federal Bldg., 
Boston, MA 02203. Copies of the State 
submittal and EPA’s technical support 
document are available for public 
inspection during normal business 
hours, by appointment at the Air, 
Pesticides and Toxics Management 
Division. U.S. Environmental Protection 
Agency, Region I, One Congress Street, 
10th floor, Boston. MA and the Bureau of 
Air Quality Control. Department of 
Environmental Protection, 71 Hospital 
Street, Augusta, ME 04333. 

FOR FURTHER INFORMATION CONTACT: 
Anne Arnold, (617) 565-3166. 
supplementary information: On June 
5.1991, the Maine Department of 
Environmental Protection (DEP) 
submitted a revision to its SIP. This 
revision corrects deficiencies in Maine’s 
VOC regulations. 

Background 

Based on monitored ozone 
exceedances in Maine. EPA sent letters 
to the Governor of Maine on May 25, 
1988 and November 8,1988, pursuant to 
section 110(a)(2)(H) of the pre-amended 
Clean Air Act, informing him that the 
Maine SIP was substantially inadequate 
to achieve the national ambient air 
quality standard (NAAQS) for ozone in 
parts of Maine. EPA requested that the 
State respond to the SIP call in two 
phases—the first in the near future and 
the second following EPA’s issuance of 
a final policy on how the States should 
correct their SIPs. The first phase of the 
response to the SIP call was meant to 
consist of (1) correcting identified 
deficiencies in the existing SIP’s VOC 


regulations, (2) adopting VOC 
regulations previously required or 
committed to but never adopted, and (3) 
updating the area’s base year emission 
inventory. 

On June 16,1988, EPA sent a follow-up 
letter to the Maine DEP identifying 
specific technical inadequacies and 
inconsistencies in Maine’s VOC 
regulations as compared to the 
requirements of the CAA as interpreted 
in EPA guidance. One of the noted 
deficiencies was the lack of a capture 
efficiency test method. On November 15, 

1990, the Clean Air Act Amendments of 
1990 were enacted. (Public Law 101-549, 
104 Stat. 2399, codified at 42 U.S.C. 
Sections 7401-7671q.) In amended 
section 182(a)(2)(A), Congress statutorily 
adopted the requirement that ozone 
nonattainment areas fix their deficient 
RACT rules for ozone. Areas designated 
nonattainment before enactment of the 
Amendments and which retained that 
designation and were classified as 
marginal or above as of enactment are 
required to meet the RACT fix-up 
requirement. Under section 182(a)(2)(A), 
those areas were required by May 15, 

1991, to correct RACT as it was required 
under pre-amended section 172(b) as 
interpreted in EPA’s pre-amendment 
guidance. 1 The SIP call letters 
interpreted that guidance and indicated 
corrections necessary for specific 
nonattainment areas. Portions of Maine 
are classified as marginal and 
moderate. 2 Therefore, these areas are 
subject to the RACT fix-up requirement 
and the May 15,1991 deadline. 

Maine’s Revision 

In response to the first phase of EPA’s 
SIP call and the section 182(a)(2)(A) 
requirement, and EPA’s follow-up letter, 
on May 22,1991, Maine adopted a new 
regulation entitled “Capture Efficiency 
Test Procedures’’ (Chapter 126). This 
new regulation is briefly summarized 
below. 

Chapter 126—Capture Efficiency Test 
Procedures 

This regulation specifies the test 
procedures required to measure how . 


' Among other things, the pre-amendment 
guidance consists of the portions of the Post-87 
policy that concern RACT. 52 FR 45044 (Nov. 24. 
1987): the Bluebook. “Issues Relating to VOC 
Regulation Cutpoints. Deficiencies and Deviations. 
Clarification to appendix D of November 24.1987 
Federal Register Notice'* (of which notice of 
availability was published in the Federal Register 
on May 25.1988): and the existing CTGs. 

2 These areas were designated as nonattainment 
prior to enactment of the amended Act. They 
retained their designation of nonattainment and 
was classified by operation of law pursuant to 
sections 107(d) and 181(a) upon enactment of the 
Amendments. 56 FR 56694. 


much of the total VOC emissions from a 
regulated source is captured and 
delivered to a control system. 

EPA has evaluated this revision and 
found that it corrects the deficiencies 
listed in EPA’s SIP call follow-up letter 
and is consistent with EPA’s guidance 
contained in EPA’s April 16.1990 
memorandum from John S. Seitz, 
Director. Stationary Source Compliance 
Division entitled “Guidelines for 
Developing a State Protocol for the 
Measurement of Capture Efficiency” and 
August 3,1990 memorandum from G.T. 
Helms, Chief, Ozone/Carbon Monoxide 
Programs Branch entitled “Model 
Regulatory Language for Capture 
Efficiency Testing.” In addition, it 
should be noted that the August 3,1990 
model rule did not address certain 
issues which the State was given the 
responsibility to specify. Specifically, 
these issues are: (1) How often a source 
should perform a new capture efficiency 
test, (2) what parameters should be 
routinely monitored after a test has been 
conducted and (3) what changes in the 
parameters would trigger a new test. 
Regional personnel worked with the 
State of Maine in order to address these 
issues in its regulation. 

Maine's regulation and EPA's 
evaluation are detailed in a 
memorandum, dated May 27,1992, 
entitled “Technical Support Document— 
Maine Capture Efficiency Test 
Procedures.” Copies of that document 
are available, upon request, from the 
EPA Regional Office listed in the 
addresses section of this notice. . 

EPA is proposing to approve the 
Maine SIP revision for capture efficiency 
test procedures and is soliciting public 
comments. These comments will be 
considered before taking final action. 
Interested parties may participate in the 
Federal rulemaking procedure by 
submitting written comments to the EPA 
Regional Office listed in the addresses 
section of this notice. 

Proposed Action 

EPA is proposing to approve Chapter 
126 “Capture Efficiency Test 
Procedures” because it corrects 
deficiencies listed in EPA’s SIP call 
follow-up letter and is consistent with 
the above noted EPA guidance. 

Under 5 U.S.C. section 605(b), the 
Administrator certifies that SIP 
approvals under sections 107,110 and 
172 of the Clean Air Act will not have a 
significant economic impact on a 
substantial number of small entities. SIP 
approvals (or redesignations) do not 
create any new requirements but simply 
approve requirements that are already 
State law. SIP approvals (or 
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redesignations), therefore, do not add 
any additional requirements for small 
entities. Moreover, due to the nature of 
the Federal-State relationship under the 
Clean Air Act, preparation of a 
flexibility analysis for a SIP approval 
would constitute Federal inquiry into the 
economic reasonableness of the State 
actions. The Clean Air Act forbids EPA 
to base its actions concerning SIPs on 
such grounds. 

This action has been classified as a 
Table 2 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19.1989 (54 FR 2214). On 
January 6, 1989, the Office of 
Management and Budget (OMB) waived 
Table 2 and Table 3 revisions (54 FR 
2222) from the requirements of Section 3 
of Executive Order 12291 for a period of 
two years. EPA has submitted a request 
for a permanent waiver for Table 2 and 
Table 3 SIP revisions. OMB has agreed 
to continue the temporary waiver until 
such time as it rules on EPA's request. 

Nothing in tills action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any State 
Implementation Plan. Each request for 
revision to the State Implementation 
Plan shall be considered separately in 
light of specific technical, economic, and 
environmental factors and in relation to 
relevant statutory and regulatory 
requirements. 

The Administrator’s decision to 
approve or disapprove the SIP revision 
will be based on whether it meets the 
requirements of section 110(a)(2)(AHK) 
and 110(a)(3) of the Clean Air Act, as 
amended, and EPA regulations in 40 
CFR part 51. 

List of Subjects in 40 CFR Part 52 

Air pollution control. Hydrocarbons. 
Incorporation by reference. Ozone. 

Authority: 42 U.S.C. 7401-7671q. 

Dated: August 3.1992. 

Paul G. Keough, 

Acting Regional Administrator, Region /. 

(FR Doc. 92-19183 Filed 8-11-02: 8:45 ami 

BILLING COOC 6560-50-M 


40 CFR Part 180 
IOPP-300251; FRL-4082-2] 

Bufencarb; Proposed Revocation of 
Tolerances 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of tolerances for residues of 


the insecticide bufencarb (a mixture 
consisting of 25 percent 3-(l-ethylpropyl) 
phenyl methylcarbamate and 75 percent 
3-(l-methylbutyl) phenyl 
methylcarbamate) in or on the following 
raw agricultural commodities which are 
listed in 40 CFR 180.255: corn fodder, 
corn forage; fresh com (including sweet 
com kernels plus cob with husk 
removed (K + CWHR)): com grain; rice 
grain; and rice straw. EPA is initiating 
this action because all registered uses of 
bufencarb on these commodities have 
been cancelled. 

dates: Written comments, identified by 
the document control number [OPP- 
300251J, must be received on or before 
October 13, 1992. 

addresses: By mail, submit written 
comments to: Public Response Section. 
Field Operations Division (H7506C), 
Office of Pesticide Programs, 
Environmental Protection Agency. 401 M 
St., SW., Washington, DC 20460. In 
person, bring comments to: Rm. 1128, 

CM #2.1921 Jefferson Davis Highway. 
Arlington. VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 1128 at the Virginia 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Patricia Critchlow. Registration 
Division (H7505C), Environmental 
Protection Agency. 401 M St., SW., 
Washington, DC 20460. Office location 
and telephone number: Rm. 724B, CM 
#2.1921 Jefferson Davis Highway. 
Arlington. VA 22202, (703J-305-5226. 
SUPPLEMENTARY INFORMATION: This 
document proposes the revocation of 
tolerances established under section 408 
of the Federal Food. Drug, and Cosmetic 
Act (FFDCA), 21 U.S.C. 346a. for 
residues of the insecticide bufencarb in 
or on the raw agricultural commodities 
com fodder; com forage; fresh com 
(including sweet com kernels plus cob 
with husk removed (K + CWHR)); com 
grain: rice grain; and rice straw. These 
tolerances are listed in 40 CFR 180.255. 

In April 1986, all registrations under the 
Federal Insecticide, Fungicide, and 


Rodenticide Act (FIFRA) of pesticide 
products containing the insecticide 
bufencarb were cancelled. The 
tolerances under the FFDCA for 
residues of bufencarb in or on the raw 
agricultural commodities discussed 
above as being proposed for revocation 
were obtained in conjunction with the 
FIFRA registrations. EPA has no 
information to suggest that bufencarb is 
used on com, rice, or any other food 
commodity which is exported to the U.S. 

Because bufencarb is no longer 
registered in the U.S. for use on any food 
or enima! feed crops, and a tolerance is 
generally not necessary for a pesticide 
chemical which is not registered for the 
particular food use, EPA now' proposes 
to revoke the tolerances listed in 40 CFR 
180.255 for residues of bufencarb in or 
on com fodder; com forage: fresh com 
(including sweet com kernels plus cob 
with husk removed (K + CWHR)): com 
grain; rice grain: and rice straw. Since 
the registrations for bufencarb products 
were cancelled more than 6 years ago. 
existing stocks of those products should 
have been depleted several years ago. 
Thus. F.PA believes there has been 
adequate time for legally treated 
agricultural commodities to have gone 
through the channels of trade. Further, 
since bufencarb is not a persistent 
chemical, there Is no anticipation of a 
residue problem due to environmental 
contamination. Consequently, no action 
levels will be recommended to replace 
the tolerances upon their revocation. 

Any person who has registered or 
submitted an application for registration 
of a pesticide under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act. as amended, which contains 
bufencarb may request within 30 days 
after publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number. [OPP-300251]. All 
written comments filed in response to 
this document will be available for 
public inspection in the Public Response 
Section, at the Virginia address given 
above, from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291 and the Regulatory Flexibility Act, 
the Agency has analyzed the impacts of 
this proposal. This analysis is available 
for public inspection in Rm. 1128, at the 
Virginia address given above. 
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Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
proposed regulatory action is “major** 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed rule is not a major 
regulatory action, i.e., it will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. 

This proposed rule has been reviewed 
by the Office of Management and 
Budget as required by E.O. 12291. 

Regulatory Flexibility Act 

This proposed rule has been reviewed 
under the Regulatory Flexibility Act of 
1980 (Pub. L. 96-354; 94 Stat. 1164, 5 
U.S.C. 601 et seq.), and it has been 
determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

This regulatory action is intended to 
prevent the sale of food commodities 
containing pesticide residues where the 
subject pesticide has been used in an 
unregistered or illegal manner. 

Since all domestic registrations for 
use of bufencarb on corn and rice were 
cancelled more than 6 years ago, it is 
anticipated that little or no economic 
impact would occur at any level of 
business enterprises if the related 
tolerances were revoked. 

Accordingly, I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities. 
Pesticides and pests. Reporting and 
recordkeeping requirements. 

Dated: June 21,1992. 

Linda J. Fisher, 

Assistant Administrator for Prevention. 
Pesticides, and Toxic Substances. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

PART 180— [AMENDED] 

1. The authority citation for part 180 
continues to read as follows: 

i 


Authority: 21 U.S.C. 346a and 371. 

§ 180.255 [ Removed 1 

2. Section 180.255 Bufencarb; 
tolerances for residues is removed. 

[FR Doc. 92-18942 Filed 8-11-92; 8:45 am| 
BILLING CODE 6560-50-F 


40 CFR Part 180 

IOPP-300250; FRL-4062-1] 

EPN; Proposed Revocation of 
Tolerances 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of tolerances listed in 40 CFR 
180.119 for residues of the insecticide 
EPN (O-ethyl-O-p-nitrophenyl benzene 
thiophosphonate) in or on various raw 
agricultural commodities. EPA is 
initiating this action because all 
registered uses of EPN on food 
commodities have been voluntarily 
cancelled. 

dates: Written comments, identified by 
the document control number [OPP- 
300250], must be received on or before 
October 13.1992. 

addresses: By mail, submit written 
comments to: Public Response Section, 
Field Operations Division (H7506C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW.. Washington, DC 20460. In 
person, bring comments to: Rm. 1128, 

CM #2,1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information'* 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 1128 at the Virginia 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Patricia Critchlow, Registration 
Division (H7505C), Environmental 
Protection Agency, 401 M St., SW., 
Washington. DC 20460. Office location 
and telephone number: Rm. 724B, CM 


#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202, (703) 305-5226. 
SUPPLEMENTARY INFORMATION: This 
document proposes the revocation of all 
tolerances established under section 408 
of the Federal Food, Drug, and Cosmetic 
Act (FFDCA), 21 U.S.C. 346a, for 
residues of the insecticide EPN in or on 
food or animal feed commodities. These 
tolerances are listed in 40 CFR 180.119. 
On April 30.1987, EPA issued a 
Registration Standard for EPN in which 
the Agency announced its decision to 
initiate a Special Review based on the 
determination that the risk criterion for 
delayed neurotoxic effects had been 
met. Subsequently, all registrations 
under the Federal Insecticide. Fungicide, 
and Rodenticide Act (FIFRA) of 
technical EPN and formulated products 
containing EPN were voluntarily 
cancelled by the registrants: EPA 
allowed the sale, distribution, and use of 
existing stocks until August 31,1988. 

In the Federal Register of July 21.1987 
(52 FR 27453), EPA issued a Proposed 
Decision Not to Initiate a Special 
Review of EPN, since there were no 
remaining viable registrations for EPN. 
EPA announced its final decision not to 
initiate a Special Review of EPN in the 
Federal Register of December 23,1987 
(52 FR 48574). 

Tolerances for residues of EPN are 
listed in 40 CFR 180.119 in or on the 
following raw agricultural commodities: 
almonds, apples, apricots, beans, beets 
(with or without tops) or beet greens 
alone, blackberries, boysenberries, 
cherries, citrus fruits, com, cottonseed, 
dewberries, grapes, lettuce, 
loganberries, nectarines, olives, 
peaches, pears, pecans, pineapples, 
plums (fresh prunes), quinces, 
raspberries, rutabagas (with or without 
tops) or rutabaga tops, soybeans, 
spinach, strawberries, sugar beets (but 
not sugar beet tops), tomatoes, turnips 
(with or without tops) or turnip greens, 
walnuts, and youngberries. The 
tolerances under the FFDCA for EPN in 
or on the RAC's discussed above as 
being proposed for revocation were 
obtained in conjunction with the FIFRA 
registrations. EPA has no information to 
suggest that EPN is used on food 
commodities exported to the U.S. 

Based on the fact that EPN is no 
longer domestically registered for use on 
any food crops, and a tolerance is 
generally not necessary for a pesticide 
chemical which is not registered for the 
particular food use, EPA now proposes 
to revoke the tolerances listed in 40 CFR 
180.119 for residues of EPN in or on the 
above-named commodities. 

Since all use of EPN was prohibited 
after August 31,1988, EPA bsheves there 
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has been adequate lime for legally 
treated agricultural commodities to have 
gone through the channels of trade. EPN 
is not a persistent chemical; thus, there 
is no anticipation of a residue problem 
due to environmental contamination. 
Consequently, no action levels will be 
recommended to replace the tolerances 
upon their revocation. 

Any person who has registered or 
submitted an application for registration 
of a pesticide under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act. as amended, which contains EPN 
may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal to revoke the tolerances for 
EPN listed in 40 CFR 180.119 be referred 
to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [OPP-300250]. All 
written comments Filed in response to 
this document will be available for 
public inspection in the Public Response 
Section, at the Virginia address given 
above, from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291 and the Regulatory Flexibility Act, 
the Agency has analyzed the impacts of 
this proposal. This analysis is available 
for public inspection in Rm. 1128, at the 
Virginia address given above. 

Executive Order 12291 

Under Executive Order 12291. the 
Agency must determine whether a 
proposed regulatory action is “major" 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed rule is not a major 
regulatory action, i.e., it will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) a major 
increase in costs or prices for 
consumers, individual industries, 

Federal, State or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. 

This proposed rule has been reviewed 
by the Office of Management and 
Budget as required by E.0.12291. 

Regulatory Flexibility Act 

This proposed rule has been reviewed 
under the Regulatory Flexibility Act of 


1980 (Pub. L. 96-354. 94 Stat. 1164, 5 
U.S.C. 601 et seq.) and it has been 
determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

This regulatory action is intended to 
prevent the sale of food commodities 
containing pesticide residues where the 
subject pesticide has been used in an 
unregistered or illegal manner. 

Since all domestic registrations for 
use of EPN on food crops were 
voluntarily cancelled by the registrants 
in mid-1987 and all use of EPN was 
disallowed by EPA after August 31, 
1988, it is anticipated that little or no 
economic impact would occur at any 
level of business enterprises if these 
tolerances were revoked. 

Accordingly, I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Dated: June 21,1992. 

Linda J. Fisher, 

Assistant Administrator for Prevention, 
Pesticides, and Toxic Substances. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

PART 180—{AMENDED] 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

§180.119 [Removed] 

2. By removing § 180.119 EPN; 
tolerances for residues . 

[FR Doc. 92-18944 Filed 8-11-92; 8:45 am] 

BILLING COOE 4S6O-50-F 


40 CFR Part 180 
(OPP-300252; FRL-4062-3] 

Acetic Acid and Sodium Diacetate; 
Proposed Revocation of Exemptions 
From the Requirement of a Tolerance 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of exemptions from the 
requirement of a tolerance for residues 
resulting from postharvest use as a 
fungicide, as follows: (1) all raw 


agricultural commodi ies (RAC’s) listed 
in 40 CFR 180.1029 for residues of acetic 
acid, and (2) certain RAC’s listed in 40 
CFR 180.1058 for residues of sodium 
diacetate. EPA is initiating this action 
because all registered uses of acetir »cid 
and sodium diacetate on these 
commodities have been cancelled. 
DATES: Written comments, identified by 
the document control number (OPP- 
300252], must be received on or before 
October 13,1992. 

addresses: By mail, submit written 
comments to: Public Response Section, 
Field Operations Division (H7506C), 
Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. In 
person, bring comments to: Rm. 1128, 

CM #2,1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 1128 at the Virginia 
address given above, from 8 a.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Patricia Critchlow, Registration 
Division (H7505C). Environmental 
Protection Agency, 401 M St. SW., 
Washington, DC 20460. Office location 
and telephone number. Rm. 724B, CM 
#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202, (703)-305-5226. 
SUPPLEMENTARY INFORMATION: This 
document proposes the revocation of 
exemptions from the requirement of a 
tolerance established under section 408 
of the Federal Food, Drug, and Cosmetic 
Act (FFDCA), 21 U.S.C. 346a, for 
residues of acetic acid and sodium 
diacetate, resulting from postharvest use 
of these chemicals as fungicides, as 
follows: (1) Acetic acid in or on the raw 
agricultural commodities (RAC’s) 
alfalfa, barley grain, Bermuda grass, 
bluegrass. brome grass, clover, com 
grain, cowpea hay, fescue hay. 
lespedeza hay, lupines, oat grain, 
orchard grass, peanut hay, peavine hay, 
rye grass, sorghum grain, soybean hay, 
Sudan grass, timothy, vetch hay, and 
wheat grain listed in 40 CFR 180.1029; 
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and (2) sodium diacetate in or on the 
RAC’s barley grain, cowpea hay, fescue 
hay, lespedeza hay, lupines, peanut hay, 
peavine hay, soybean hay, vetch hay, 
and wheat grain listed in 40 CFR 
180.1058. 

Before February 1991, all registrations 
under the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA) of 
pesticide products containing acetic acid 
as an active ingredient which were 
registered for use on food or animal feed 
commodities were cancelled for various 
reasons, primarily for failure by affected 
registrants to respond to a January 1987 
generic data call-in or for nonpayment 
of required annual pesticide registration 
maintenance fees. Also, before February 
1991, all registrations under FIFRA of 
pesticide products containing sodium 
diacetate as an active ingredient which 
were registered for use on food or 
animal feed commodities were cancelled 
for nonpayment of required annual 
pesticide registration maintenance fees, 
except two sodium diacetate products 
that are still registered for post-harvest 
use on alfalfa, clover, field com, grasses, 
oats, sorghum, and timothy. The 
exemptions from the requirement of a 
tolerance under the FFDCA for acetic 
acid and for sodium diacetate in or on 
the RAC’s discussed above as being 
proposed for revocation were obtained 
in conjunction with the FIFRA 
registrations. EPA has no information to 
suggest that acetic acid or sodium 
diacetate are used as fungicides on food 
commodities exported to the U.S. 

Acetic acid is no longer registered in 
the U.S. as a pesticide active ingredient 
for use on any food or animal feed 
commodities. Sodium diacetate also is 
no longer registered as an active 
ingredient for use on any food or animal 
feed commodities, except alfalfa, clover, 
field com, grasses, oats, sorghum, and 
timothy. Since an exemption from 
tolerance is generally not necessary for 
a pesticide chemical which is not 
registered for the particular food use, 
EPA now proposes to revoke the 
following exemptions from the 
requirement of a tolerance: (1) All 
exemptions from the requirement of a 
tolerance listed in 40 CFR 180.1029 for 
residues of acetic acid, resulting from 
post-harvest application, in or on alfalfa, 
barley grain, Bermuda grass, bluegrass. 
brome grass, clover, com grain, cowpea 
hay, fescue, lespedeza. lupines, oat 
grain, orchard grass, peanut hay. 
peavine hay, rye grass, sorghum grain, 
soybean hay, Sudan grass, timothy, 
vetch, and wheat grain; and (2) 
exemptions from die requirement of a 
tolerance listed in 40 CFR 180.1058 for 
residues of sodium diacetate, resulting 


from post-harvest application, in or on 
barley grain, cowpea hay, fescue hay, 
lespedeza hay, lupines, peanut hay. 
peavine hay, soybean hay, vetch hay, 
and wheat grain. Cancellation orders 
which are not risk-related generally 
permit registrants to continue to sell and 
distribute existing stocks of the 
cancelled products for a year from the 
cancellation date or, in the case of non¬ 
payment of maintenance fees, until the 
due date for the next annual registration 
maintenance fee. Existing stocks 
already in the hands of dealers or users 
can generally be used legally until they 
are exhausted. 

The most recent cancellation action 
for acetic acid and sodium diacetate 
products involving a food or animal feed 
use was in January 1991, for non¬ 
payment of the annual pesticide 
registration maintenance fee which was 
due March 1,1990. Products cancelled 
by this action would have been allowed 
to be sold and distributed only until 
March 1,1991. Previous cancellation 
actions took place in October 1989 or 
earlier; existing stocks provisions would 
have expired by the end of 1990. 

The registrations for acetic acid and 
sodium diacetate for use on the 
commodities listed above were 
cancelled 1 year ago or more. In order 
not to disrupt the marketing of 
commodities which have been or may 
be legally treated with permitted 
existing stocks, EPA proposes that the 
revocation of the exemptions discussed 
herein not become effective until 
February 1993. The Agency thinks this 
will allow a reasonable period of time 
for treated commodities to have left 
channels of trade. Commenters who 
think that the 1993 revocation date 
would cause them a hardship, or is 
otherwise inappropriate, are encouraged 
to submit data in support of their 
position. The registered post-harvest 
applications of acetic acid and sodium 
diacetate to livestock feed crops were 
primarily within farm facilities so there 
was limited environmental exposure. 
Exposure to aquatic environments from 
runoff would have resulted only in 
short-term pH changes that would have 
been counteracted by the natural 
buffering capacity of the water. Thus, 
there is no anticipation of a residue 
problem due to environmental 
contamination. Consequently, no action 
levels will be recommended to replace 
the acetic acid and sodium diacetate 
exemptions upon their revocation. Any 
person who has registered or submitted 
an application for registration of a 
pesticide under the Federal Insecticide, 
Fungicide, and Rodenticide Act. as 
amended, which contains acetic acid or 


sodium diacetate may request within 30 
days after publication of this document 
in the Federal Register that this 
rulemaking proposal be referred to an 
Advisory Committee in accordance with 
section 408(e) of the Federal Food, Drug, 
and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [OPP-300252J. All 
written comments filed in response to 
this document will be available for 
public inspection in the Public Response 
Section, at the Virginia address given 
above, from 8 a.m. to 4 p.m., Monday 
through Friday, except legal holidays. 

In order to satisfy requirements for 
analysis as specified by Executive Order 
12291 and the Regulatory Flexibility Act, 
the Agency has analyzed the impacts of 
this proposal. This analysis is available 
for public inspection in Rm. 1128, at the 
Virginia address given above. 

Executive Order 12291 

Under Executive Order 12291, the 
Agency must determine whether a 
proposed regulatory action is “major” 
and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. The Agency has determined 
that this proposed rule is not a major 
regulatory action, i.e., it will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. 

This proposed rule has been reviewed 
by the Office of Management and 
Budget as required by E.0.12291. 

Regulatory Flexibility Act 

This proposed rule has been reviewed 
under the Regulatory Flexibility Act of 
1980 (Pub. L. 96-354; 94 Stat. 1164, 5 
U.S.C. 601 et seq.), and it has been 
determined that it will not have a 
significant economic impact on a 
substantial number of small businesses, 
small governments, or small 
organizations. 

This regulatory action is intended to 
prevent the sale of food commodities 
containing pesticide residues where the 
subject pesticides have been used in an 
unregistered or illegal manner. 

Since all registrations for use of acetic 
acid and sodium diacetate on the 
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commodities related to the exemptions 
listed above were cancelled before 
February 1991, it is anticipated that little 
or no economic impact would occur at 
any level of business enterprises if these 
exemptions from tolerance were 
revoked in February 1993. 

Accordingly, I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Dated: June 20,1992. 

Linda J. Fisher. 

Assistant Administrator for Prevention, 
Pesticides, and Toxic Substances. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. Section 180.1029 is revised to read 
as follows: 

§ 180.1029 Acetic acid; exemption from 
the requirement of a tolerance. 

(a) Acetic acid, when used 
postharvest as a fungicide, is exempt 
from the requirement of a tolerance for 
residues in or on alfalfa, barley grain, 
Bermuda grass, bluegrass, brome grass, 
clover, com grain, cowpea hay, fescue, 
lespedeza, lupines, oat grain, orchard 
grass, peanut hay, peavine hay, rye 
grass, sorghum grain, soybean hay, 

Sudan grass, timothy, vetch, and wheat 
grain. 

(b) This regulation will expire on 
February 28.1993. 

3. Section 180.1058 is revised to read 
as follows: 

§ 180.1058 Sodium diacetate; exemption 
from the requirement of a tolerance. 

(a) Sodium diacetate, when used 
postharvest as a fungicide, is exempt 
from the requirement of a tolerance for 
residues in or on alfalfa hay, Bermuda 
grass hay, blue grass hay, brome grass 
hay, clover hay. corn grain, oat grain, 
orchard grass hay, sorghum grain, sudan 
grass hay, rye grass hay, and timothy 
hay. 

(b) Sodium diacetate, when used 
postharvest as a fungicide, is exempt 
from the requirement of a tolerance for 
residues in or on barley grain, cowpea 
hay, fescue hay. lespedeza hay, lupines, 
peanut hay, peavine hay, soybean hay, 
vetch hay. and wheat grain. The 


exemptions for these 10 commodities 
will expire on February 28,1993. 

[FR Doc. 92-18945 Filed 8-11-92: 8:45 am) 
BILLING CODE 6560-50-F 


40 CFR Part 180 
[OPP-300254; FRL-4066-11 
RIN 2070-AC18 

Endrln; Proposed Revocation of 
Tolerances 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes the 
revocation of tolerances established 
under section 408 of Federal Food, Drug, 
and Cosmetic Act (FFDCA), 21 U.S.C. 
346a, and listed in 40 CFR 180.131 for 
residues of the insecticide endrin 
(hexachloroepoxyoctahydro-endo.endo- 
dimethanonaphthalene) in or on various 
raw agricultural commodities. EPA is 
initiating this action because all 
registered uses of endrin on food/feed 
commodities have been canceled. 
dates: Written comments, identified by 
the document control number [OPP- 
300254], must be received on or before 
October 13,1992. 

addresses: By mail, submit comments 
to: Public Response Section, Field 
Operations Division (H7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington, DC 20460. In person, bring 
comments to: rm. 1128, CM #2,1921 
Jefferson Davis Hwy., Arlington. VA 
22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information’* 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in rm. 1128 at the Virginia 
address given above, from 8 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. 

FOR FURTHER INFORMATION CONTACT By 

mail: Jim Downing, Registration Division 
(H7505C), Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and telephone 


number: rm. 716, CM #2,1921 Jefferson 
Davis Highway, Arlington, VA 22202, 
(703J-305-5179. 

SUPPLEMENTARY INFORMATION: Endrin 
products had originally been registered 
under the Federal Insecticide. Fungicide, 
and Rodenticide Act (FIFRA), 7 U.S.C. 
136, on the basis that no detectable 
residues were expected to result from 
the particular uses. Tolerances under the 
FFDCA for residues of endrin in sugar 
beets, sugar beet tops, broccoli, Brussels 
sprouts, cabbage, cauliflower, cotton 
seed, cucumbers, eggplant, peppers, 
potatoes, summer squash, and tomatoes 
were established at a level of zero. 
However, improved analytical 
methodology subsequently led to the 
detection of 0.1 part per million (ppm) 
residues of endrin in the cole crops, 
cucumbers, and summer squash, and 
consequently to cancellation of the 
FIFRA registration for endrin for use on 
these crops. 

Based on the fact that endrin is no 
longer domestically registered for use on 
any food crops, and a tolerance is 
generally not necessary for a pesticide 
chemical which is not registered for the 
particular food use, EPA now proposes 
to revoke the tolerances listed in 40 CFR 
180.131 for residues of endrin in or on 
the commodities mentioned above. The 
Agency has reviewed recent endrin 
residue monitoring data concerning 
possible persistence of endrin in the 
environment, and, based on these data, 
the Agency will not recommend any 
action levels for endrin. Refer to the 
"Policy Statement on Revocation of 
Tolerances for Canceled Pesticides” in 
the Federal Register of September 29, 
1982 (47 FR 42956). 

Any person who has registered or 
submitted an application for registration 
of a pesticide under FIFRA containing 
endrin may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal to revoke the tolerances for 
endrin listed in 40 CFR 180.131 be 
referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, [OPP-300254]. All 
written comments filed in response to 
this document will be available for 
public inspection in the Public Response 
Section, at the Virginia address given 
above, from 8 a.m. to 4:30 p.m., Monday 
through Friday, except legal holidays. 

The Agency has conducted an 
analysis in order to satisfy requirements 
as specified by Executive Order 12291 
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and the Regulatory Flexibility Act. Thi9 
analysis is available for public 
inspection in rm. 1128 at the Virginia 
address given above. 

Executive Order 12291 

Section 3(b) of Executive Order 12291 
requires the Agency to initially 
determine whether a proposed 
regulatory action being proposed or 
issued is a "major” rule as defined by 
section 1(b) of the Executive Order and 
therefore Subject to the comprehensive 
procedures for conducting a Regulatory 
Impact Analysis. The Agency has 
determined that this proposed rule is not 
a major regulatory action. It will not 
have an annual effect on the economy of 
at least $100 million, nor cause a major 
increase in costs and prices, and it will 
not have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S. enterprises to compete with foreign 
enterprises in domestic or export 
markets. 

This proposed rule has been reviewed 
by the Office of Management and 
Budget as required by E.0.12291. 

Regulatory Flexibility Act 

This proposed rule has been reviewed 
under the Regulatory Flexibility Act of 
1980 (Pub. L. 96-354; 94 Stat. 1164, 5 
U.S.C. 601 et seq.), and it has been 
determined that it will not have a 
significant economic impact on small 
businesses, small organizations, and 
small governmental jurisdictions. 

Since all domestic registrations for 
use of endrin have been canceled and 
the impact of zero tolerances is 
equivalent to having no tolerance, it is 
anticipated that little or no economic 
impact would occur at any level of 
business enterprises if these tolerances 
were revoked. 

Accordingly, I certify that this 
regulatory action does not require a 
separate regulatory flexibility analysis 
under the Regulatory Flexibility Act. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Dated: August 4.1992. 

Victor J. Kimm, 

Acting Assistant Administrator for 
Prevention, Pesticides and Toxic Substances. 

Therefore, it is proposed that 40 CFR 
part 180 be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for part 180 
continues to read 89 follows: 


Authority: 21 U.S.C. 346a and 371. 

$ 180.131 [Removed] 

2. By removing § 180.131 Endrin; 
tolerances for residues . 

[FR Doc. 92-19214 Filed 8-11-02; 8:45 am] 

BILLING CODE 6560 - 50 -F 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts 1 and 73 

[MM Docket No. 92-159, FCC 92-330] 

Radio Broadcasting Services; 
Amendment of the Commission’s 
Rules to Permit FM Channel and Class 
Modifications by Application 

agency: Federal Communications 

Commission. 

action: proposed rule. 

summary: The Commission requests 
comments on a proposed one-step 
processing procedure for certain 
modifications to existing FM station 
authorizations. These modifications 
include upgrades on adjacent and co¬ 
channels, modifications to adjacent 
channels of the same class, and 
downgrades to adjacent channels. 
dates: Comments must be filed on or 
before October 5,1992, and reply 
comments on or before November 4, 
1992. 

ADDRESSES: Federal Communications 
Commission, Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Victoria M. McCauley, Mass Media 
Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
92-159, adopted July 16,1992, and 
released August 4,1992. The full text of 
the Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission’s copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1990 M Street. NW., suite 640, 
Washington, DC 20030. 

Synopsis of Notice of Proposed Rule 
Making 

1. The Commission, on its own 
motion, seeks comment on whether FM 
licensees and permittees should be 
allowed to request by application 
upgrades on adjacent and co-channels, 
modifications to adjacent channels of 
the same class, and downgrades to 
adjacent channels. Currently, the FM 


licensee or permittee seeking to modify 
its channel or class of channel must 
request these changes through a two- 
step process in which the party first files 
a petition for rule making. The proposed 
allotment then undergoes an engineering 
analysis, and if acceptable, is proposed 
in a Notice of Proposed Rule Making. 
After a comment period, if the 
Commission determines that it is in the 
public interest, the proposed is granted 
in a Report and Order. The licensee or 
permittee is then ordered to file a minor 
change application specifying the 
substituted channel. That application 
also undergoes engineering review prior 
to its grant. The comprehensive 
engineering analysis performed with 
respect to applications in each of the 
above-named areas subsumes the 
analysis performed at the rulemaking 
stage. The Commission proposes to 
streamline this process by eliminating 
the rulemaking step in circumstances 
where it largely duplicates the 
application process, and instead allow a 
licensee or permittee to seek such 
modifications by application alone. 
Grant of the application would be 
followed by an amendment to the FM 
Table of Allotments to reflect the 
modification. The Commission believes 
that using this one-step process for each 
of these classes of actions would serve 
the public interest by speeding the 
implementation of service modifications 
and eliminating redundant staff 
processing efforts. 

2. The Commission believes that it 
may be desirable to place some limits on 
the ability to invoke these processes in 
order to avoid harming core policy 
objectives. For example, the 
Commission does not believe that the 
use of this process to achieve station 
upgrades on the basis of contour 
protection is consistent with its 
allotment policy. In order to prevent the 
allotment of channels that would 
conflict with our present allotment 
standards, the Commission proposes to 
limit the availability of the new one-step 
procedure only to those proposals that 
comply with both its application criteria 
and its allotment standards. The 
Commission seeks comment on the best 
means of reaching this objective. One 
option would be to require that any 
application filed pursuant to the new 
procedure meet minimum distance 
separation and city grade standards as 
applied in the allotment context, without 
making use of less restrictive 
application standards such as contour 
protection or substantial compliance, at 
the site specified in the application. 
Another option would be to allow an 
applicant to apply for a station 
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modification at a site that would not 
meet allotment standards, so long as the 
applicant can demonstrate that an 
available site exists which would 
comply with allotment standards. The 
Commission’s two-step process 
generally allows such a result. The 
Commission invites comment on these 
issues. The Commission also proposes 
to limit this procedure to modifications 
that require no changes to the Table of 
Allotments other than a change in the 
allotment of the station seeking the 
modification, and proposes that this 
process should exclude non-adjacent 
channel upgrades. 

3. The Commission tentatively 
concludes that the Ashbacker doctrine 
does not preclude adoption of the 
changes contemplated herein. The 
Commission recognizes that adoption of 
this proposal may restrict the ability of 
other parties to file counterproposals 
seeking competing uses of the spectrum 
that would be precluded by grant of the 
application. However, limiting the 
applicability of the procedure proposed 
herein only to those modification 
requests which could meet the 
requirements of a rulemaking proposal 
should provide other parties with the 
ability to predict with certainty any 
preclusive effect that a potential 
modification may have on FM spectrum 
availability in the area. Therefore, the 
Commission believes that a prospective 
petitioner could readily predict whether 
a particular station potentially could 
seek a modification by application, 
thereby enabling the petitioner to file a 
conflicting request in advance of that 
application. The Commission seeks 
comment on this tentative conclusive, 

4. The Commission proposes that any 
changes adopted in this proceeding 
apply only to applications filed after the 
effective date of the rules. Any 
rulemaking petitions already filed, or on 
file on the effective date of the new 
rules, would be processed under existing 
procedures. The Commission seeks 
comment on this approach. 

Initial Regulatory Flexibility Statement 

/. Reason for the Action 

5. This review is initiated to consider 
whether it is advisable to adopt a new 
procedure by which a licensee or 
permittee may request a modified 
channel or class. 

II. Objectives of Action 

6. The objective of this proceeding is 
to*reduce the amount of time necessary 
for approval of certain modifications 
and speed the implementation of 
improved FM service, as well as to 


reduce the amount of duplication of staff 
effort in processing such requests. 

Ill Legal Basis 

7. Authority for this section may be 
found in 47 U.S.C. 154 and 303. 

IV. Reporting, Recordkeeping, and 
Other Compliance Requirements 

8. Such requirements will vary 
according to the actions that are 
adopted as a result of the record 
established in response to this Notice of 
Proposed Rule Making. 

V. Federal Rules Which Overlap 
Duplicate, or Conflict With These Rules 

9. There are no rules which would 
overlap, duplicate, or conflict with these 
rules. 

V7. Description, Potential Impact and 
Number of Small Entities Involved 

10. There are a number of radio 
licensees and permittees who would be 
affected by this proceeding. 

VII. Any Significant Alternatives 
Minimizing the Impact on Small Entities 
Consistent With Stated Objectives 

11. In initiating this change to our 
modification procedures, the 
Commission seeks to relieve parties of 
the burden of filing duplicate requests, 
reduce the time necessary for approval 
of a modification and speed the 
implementation of improved FM service. 
In this Notice of Proposed Rule Making, 
the Commission invites comments on 
the alternative methods of applying this 
new process. 

Ex Parte Consideration 

12. This is a non-restricted notice and 
comment rulemaking proceeding. Ex 
parte presentations are permitted, 
except during the Sunshine Agenda 
period, provided they are disclosed as 
provided in the Commission’s Rules. See 
generally 47 CFR § 1.1202,1.1203, and 
1.1206(a). 

Comment Information 

13. Pursuant to applicable procedures 
set forth in § § 1.415 and 1.419 of the 
Commission's Rules, 47 CFR § 1.415 and 
1.419, interested parties may file 
comments on or before October 5.1992, 
and reply comments on or before 
November 4,1992. To file formally in 
this proceeding, you must file an original 
and five copies of all comments, reply 
comments, and supporting comments. If 
you want each Commissioner to receive 
a personal copy of your comments, you 
must file an original plus nine copies. 

You should send comments and reply 
comments to Office of the Secretary. 
Federal Communications Commission, 
Washington, DC 20554. Comments and 
reply comments will be available for 


public inspection during regular 
business hours in the Dockets Reference 
Room of the Federal Communications 
Commission, 1919 M Street, NW. 
Washington, DC 20554. 

List of Subjects 

47 CFR Part 1 

Practice and procedure. 

47 CFR Part 73 

Radio broadcasting. 

Amendatory Text 

It is proposed that parts 1 and 73 of 
the Code of Federal Regulations be 
amended to read as follows: 

1. The authority citation for Parts 1 
and 73 continues to read as follows: 

Authority: 47 U.S.C. sections 154 and 303. 

2. Section 1.420 is amended by adding 
Note 1 following paragraph (g) and 
redesignating the Note following 
paragraph (h) as Note 2 to read as 
follows: 

§ 1.420 Additional procedures in 
proceedings for amendment of the FM, TV 
or Air-Ground Table of Allotments. 

* * * * * 

Note 1: In certain situations, a licensee or 
permittee may seek an adjacent or co¬ 
channel upgrade by application. See Section 
73.203(b). 

***** 

1. Section 73.203 is amended by 
revising paragraph (b) and adding a 
Note to read as follows: 

§ 73.203 Availability of channels. 

(b) Applications filed on a first come, 
first served basis may propose a lower 
or higher class channel. Applications for 
the modification of an existing FM 
broadcast station may propose a lower 
or higher class adjacent or co-channel, 
or an equivalent class adjacent channel. 
In these cases, the applicant need not 
file a petition for rule making to amend 
the Table of Allotments (Section 
73.202(b)) to specify the modified 
channel class. 

Note: Changes in channel class, and 
equivalent channel class substitutions by 
application are limited to first, second and 
third adjacent and co-channel modifications 
which meet the minimum spacing 
requirements of § 73.207 of the Rules at the 
site specified in the application, without 
resort to the provisions of the Commission's 
Rules permitting short spaced stations as set 
forth in $ 73.213-215 of the Rules, and to 
requests which require no other changes to 
the FM Table of Allotments or any change in 
frequency of any other authorized station. 

2. Section 73.3573 is amended by 
revising paragraph (a)(1), redesignating 
Notes 1 and 2 as Notes 2 and 3 
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accordingly and adding a new Note 1 to 
read as follows: 

S 73.3573 Processing FM broadcast 
station applications. 

(a) Applications for FM broadcast 
stations are divided into two groups: 

(1) In the first group are applications 
for new stations or for major changes in 
the facilities of authorized stations. A 
major change for FM station authorized 
under this part is any change in 
frequency or community of license 
which is in accord with a present 
allotment contained in the Table of 
Allotments (73.202(b)). Other requests 
for change in frequency of community of 
license for FM stations must first be 
submitted in the form of a petition for 
rule making to amend the Table of 
Allotments. Applications filed on a first 
come, first served basis may propose a 
higher or lower class adjacent or co¬ 
channel in an application for a new FM 
broadcast station. A licensee or 
permittee may seek the higher or lower 
class adjacent or co-channel or an 
equivalent class adjacent channel of its 
existing FM broadcast station by Filing a 
minor change application. For 
noncommercial educational FM stations, 
a major change is any change in 
frequency or community of license or 
any change in power or antenna 
location or height above average terrain 
(or combination thereof) which would 
result in a change of 50% or more in the 
area within the station's predicted 1 
mV/m filed strength contour. (A change 
in area is defined as the sum of the area 
gained and the area lost as a percentage 
of the original area). However, the FCC 
may within 15 d&ys after the acceptance 
of the application for modification of 
facilities, advise the applicant that such 
application is considered to be one for a 
major change and therefore subject to 
the provisions of sections 73.3580 and 
1.1111 pertaining to major changes. 

Note 1: Applications to modify the channel 
and/or class of an FM broadcast station to an 
adjacent or co-channel shall not require any 
other amendments to the Table of Allotments 
or change in frequency of any other 
authorized station. Such applications also 
must meet the minimum spacing requirements 
of 5 73.207 of the Rules, at the site specified 
in the application, without resort to the 
provisions of the Commission's Rules 
permitting short spaced stations as set forth 
in §5 73.213-73.215 of the Rules. 

• • • * # 

Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

[FR Doc. 92-19127 Filed 8-11-92; 8:45 amj 
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47 CFR Part 15 

[ET Docket No. 92-152; FCC 92-319] 

Harmonization of Digital Device 
Standards With International 
Standards 

agency: Federal Communications 
Commission. 

action: Proposed rule. 


summary: This proposal responds to 
petitions for reconsideration of the First 
Report and Order in GEN Docket No. 87- 
389, 54 FR 17710 (April 25,1989) filed by 
the Computer and Business Equipment 
Manufacturers Association and NCR 
Corporation. It would permit the 
manufacturers of digital devices to 
demonstrate compliance with either the 
FCC requirements or international 
standards for radio frequency emissions. 
The international standards were 
developed by the International Special 
Committee on Radio Interference 
(CISPR) and are used in many other 
countries, most notably the European 
Community countries. Harmonization of 
the standards would permit products 
manufactured for sale within the U.S. to 
be marketed in those countries following 
the CISPR specifications with minimal 
additional testing and product design 
modifications. 

dates: Comments must be submitted on 
or before October 21,1992, and reply 
comments on or before November 13, 
1992. 

addresses: Federal Communications 
Commission, 1919 M Street, NW.. 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 

John A. Reed, Office of Engineering and 
Technology, (202) 653-7313. 

SUPPLEMENTARY INFORMATION: This i8 a 
summary of the Commission’s Notice of 
Proposed Rule Making in ET Docket No. 
92-152, adopted July 10,1992 and 
released July 30,1992. 

The complete text of this Notice of 
Proposed Rule Making is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street, NW.. 
Washington, DC, and also may be 
purchased from the Commission’s copy 
contractor. Downtown Copy Center, at 
(202) 452-1422,1990 M Street. NW., suite 
640, Washington. DC 20036. 

Paperwork Reduction 

The proposed amendments will not 
modify the information collection 
requirements contained in the current 
regulations. 


Summary of the Notice of Proposed Rule 
Making 

1. In the Notice of Proposed Rule 
Making in this proceeding, the 
Commission proposes to amend part 15 
of its rules to permit the manufacturers 
of digital devices to demonstrate 
compliance with either the existing FCC 
requirements or the international 
standards for radio frequency emissions. 

These international standards were 
developed by the International Special 
Committee on Radio Interference 
(CISPR) and are contained in CISPR 
Pub. 22. The objective of this proposal is 
to ensure that U.S. manufacturers have 
reasonable opportunities to compete 
fairly and effectively in the international 
marketplace. Harmonization of the 
standards would permit products 
manufactured for sale within the U.S. to 
be marketed in those countries following 
the CISPR specifications with minimal 
additional testing and product design 
modifications while, at the same time, 
satisfying the Commission’s interference 
control objectives. 

2. Part 15 of the Commission’s rules 
governs the operation of radio frequency 
(RF) devices within an individual 
license. Digital devices, such as 
computers, generate and use RF energy. 
These devices are subject to the 
provisions in part 15. However, the 
standards in part 15 apply only to 
products used in the United States. 

Many other countries, most notably the 
European Community countries, are in 
the process of requiring digital devices 
to comply with standards developed by 
CISPR for controlling interference. 

CISPR is a voluntary standards-making 
organization under the auspecies of the 
International Electrotechnical 
Commission (IEC). CISPR adopts 
recommendations for limits and 
methods of measurement to control 
radio interference. 

3. The current CISPR Pub. 22 was 
printed in 1985. Since then, the following 
amendments have been adopted: 
CISPR/G (Central Office) 2. CISPR/G 
(Central Office) 9, CISPR/G (Central 
Office ) 11, CISPR/G (Central Office) 12. 
CISPR/G (Central Office) 13, and 
CISPR/G (Central Office) 14. it is 
expected that these amendments will be 
incorporated into a new Second Edition 
of CISPR Pub. 22. Comments are invited 
as to whether compliance with pending 
changes proposed to CISPR Pub. 22 
should be required. However, to ensure 
that future amendments to CISPR Pub. 

22 do not change the standards 
applicable to digital devices marketed in 
the U.S. without notice and comment 
required through rule making, we 
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propose to reference a specific CISPR 
Pub. 22 edition and specific 
amendments, if appropriate. Comments 
are also invited on the suitability of the 
measurement procedures in CISPR Pub. 
22 or whether we should require that 
CISPR Pub. 22 measurement be made 
using the measurements procedures 
currently specified in part 15 of our 
rules. 

4. We are concerned that the CISPR 
standards do not specify limits for radio 
frequency emissions above 1000 MHz. 
Thus, we also propose that, when 
necessary, manufacturers of digital 
devices must continue to demonstrate 
compliance with the current part 15 
emission limits above 1000 MHz. 

Further, for emissions below 1000 MHz 
we propose that manufacturers of digital 
devices be required to demonstrate 
complete compliance with either the 
CISPR standards or the part 15 
standards. Intermixing between the FCC 
standards and the CISPR standards will 
not be permitted. 

5. Since these changes to the 
regulations should not have an adverse 
impact on any manufacturer of digital 
devices, we propose that the changes to 
the rules become effective upon the date 
the resulting Report and Order is 
published in the Federal Register. 

6. In a separate matter, the 
Commission also proposes to amend 
part 15 of its rules to incorporate the 
standards in the digital device 
measurement procedures regarding AC 
powerline conducted emissions. For any 
part 15 devices, including non-digital 
devices, it is proposed that when the 
difference between the conducted 
emission levels measured with a quasi¬ 
peak detector and with an average 
detector is 6 dB or greater, a 13 dB 
allowance may be added to the part 15 
powerline conducted limit. 

Initial Regulatory Flexibility Analysis 

7. As required by section 603 of the 
Regulatory Flexibility Act. the 
Commission has prepared an Initial 
Regulatory Flexibility Analysis (IRFA) 
of the expected impact on small entities 
of the proposals suggested in this 
document. Written public comments are 
requested on the IRFA. These comments 
must be filed in accordance with the 
same filing deadlines as comments on 
the rest of the Further Notice, but they 
must have a separate and distinct 
heading designating them as responses 
to the Initial Regulatory Flexibility 
Analysis. The Secretary shall send a 
copy of this Further Notice of Proposed 
Rule Making, including the Initial 
Regulatory Flexibility Analysis, to the 


Chief Counsel for Advocacy of the Small 
Business Administration in accordance 
with paragraph 603(a) of the Regulatory 
Flexibility Act. Public Law No. 96-354, 

94 Stat. 1164. 5 U.S.C. 601 et seq. (1981). 
Reason for Action 

This rule making proceeding is 
initiated to obtain comment as to 
whether the Commission should amend 
part 15 of its rules to accept a 
demonstration of compliance with the 
CISPR Pub. 22 standards for a digital 
device as an alternative to the 
demonstration of compliance with the 
standards contained in part 15. 

Objectives 

The objective of this proposal is to 
facilitate the international marketing of 
digital devices, particularly computers. 

Legal Basis 

The proposed action is authorized 
under sections 4(i), 301, 302, 303(e), 

303(f), 303(r), 304 and 307 of the 
Communications Act of 1934, as 
amended, 47 U.S.C. sections 154(i), 301, 
302. 303(e), 303(f), 303(r), 304 and 307. 

Reporting, Recordkeeping and Other 
Compliance Requirements 

There are no changes to reporting, 
recordkeeping and other compliance 
requirements beyond what is already 
required under the current regulations. 

Federal Rules Which Overlap, 

Duplicate or Conflict With These Rules 

None. 

Description, Potential Impact and 
Number of Small Entities Involved 

The actions proposed in this 
proceeding should assure reasonable 
opportunities for U.S. manufacturers of 
digital devices to compete fairly and 
effectively in the international 
marketplace. There should be no 
adverse impact on any small 
manufacturers of these products. 

Any Significant Alternatives 
Minimizing the Impact on Small Entities 
Consistent with Stated Objectives 

No adverse impact on small entities is 
expected. 

List of Subjects in 47 CFR Part 15 

Computer technology; Reporting and 
recordkeeping requirements. 

Federal Communications Commission. 

William F. Caton. 

Acting Secretary. 

[FR Doc. 92-19128 Filed 8-11-92; 8:45 am] 
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47 CFR Part 73 

[MM Docket No. 92-161, RM-8011] 

Radio Broadcasting Services; Glencoe 
and Le Sueur, MN 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

SUMMARY: This document requests 
comments on a petition filed by Waite 
Park Broadcasting Company proposing 
the substitution of Channel 241C3 for 
Channel 241A at Le Sueur, Minnesota, 
and reallotment of Channel 241C3 to 
Glencoe. Minnesota. The coordinates for 
Channel 241C3 at Glencoe are 44-46-09 
and 94-09-05. Petitioner also requests 
modification of its construction permit 
for Channel 241 A, Le Sueur, to specify 
operation on Channel 241C3 at Glencoe. 
dates: Comments must be filed on or 
before September 28.1992, and reply 
comments on or before October 13,1992. 
ADDRESSES: Federal Communications 
Commission, Washington. DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: John S. Neely, Miller 7 Miller, 
P.C., P.O. Box 33003, Washington, DC 
20033. 

FOR FURTHER INFORMATION CONTACT: 

Kathleen Scheuerle, Mass Media 
Bureau. (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
92-161. adopted July 20.1992, and 
released August 7,1992. The full text of 
this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, Downtown Copy 
Center, 1990 M Street, NW., suite 640, 
Washington, DC 20038, (202) 452-1422. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contact. 

For information regarding proper Filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 
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List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

Federal Communications Commission. 
Michael C. Ruger, 

Chief. Allocations Branch, Policy and Rules 
Division. Mass Media Bureau. 

|FR Doc. 92-19205 Filed 8-11-92; 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 92-162, RM-8032] 

Radio Broadcasting Services; 
Norwood, NY 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The Commission requests 
comments on a petition Filed by Renard 
Communications Corp. seeking the 
allotment of Channel 241A to Norwood, 
New York, as the community's first local 
I'M service. Channel 241A can be 
allotted to Norwood in compliance with 
the Commission’s minimum distance 
separation requirements with a site 
restriction of 5.4 kilometers (3.3 miles) 
north to avoid a short-spacing to Station 
WVNC, Channel 244A, Canton, New 
York, at coordinates North Latitude 44- 
47-51 and West Longitude 74-58-12. 
Norwood is located within 320 
kilometers (200 miles) of the U.S.- 
Canadian border. Therefore, Canadian 
concurrence in the allotment of Channel 
241A as a specially negotiated allotment 
has been requested because of short- 
spacings to Stations CBOC-FM, Channel 
238A, Cornwall, Ontario, CFMK-FM, 
Channel 242B, Kingston, Ontario, and 
CJFM-FM, Channel 240C1. Montreal, 
Quebec, Canada. 

dates: Comments must be filed on or 
before September 28.1992, and reply 
comments on or before October 13.1992. 
addresses: Federal Communications 
Commission, Washington. DC 20554. In 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Craig L. Fox, President, 
Renard Communications Corp., 4853 
Manor Hill Drive, Syracuse, New York 
13215-1336 (Petitioner). 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Notice of 
Proposed Rule Making, MM Docket No. 
92-162, adopted July 17,1992, and 
released August 7,1992. The full text of 
this Commission decision is available 
for inspection and copying during 

\ 


normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, Downtown Copy 
Center. (202) 452-1422,1990 M Street. 
NW., suite 640, Washington. DC 20036. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice cf Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in 
Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

Federal Communications Commission. 

\JichaeI C. Ruger, 

Chief. Allocations Branch, Policy and Rules 
Division, Mass Media Bureau . 

[FR Doc. 92-19203 Filed 8-11-92; 8:45 am] 
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DEPARTMENT OF DEFENSE 

48 CFR Parts 5415 and 5452 

Defense Logistics Agency 

DLA Acquisition Regulation (DLAR); 
Vendor Rating System 

agency: Defense Logistics Agency, 
DOD. 

action: Proposed rule and request for 
comments. 

summary: The Defense Logistics 
Agency (DLA) proposes amending the 
Defense Logistics Agency Acquisition 
Regulation (DLAR) 4105.1 parts 15 and 
52 to provide regulatory coverage on the 
DLA Vendor Rating System (DVRS). 
Comments are hereby requested on the 
proposed coverage which adds 
prescriptive language and a solicitation 
provision to satisfy the specific needs of 
DLA. The primary objective of the 
coverage is to provide policy guidance 
on the use of the DVRS as one means of 
using performance information in source 
selection. The proposed coverage is 
being publicized in the Federal Register 
for informational purposes and to solicit 
comments on program guidelines. 
dates: Comments should be submitted 
to the address shown below on or 


before September 11,1992, to be 
considered in the formulation of a final 
rule. 

addresses: Interested parties should 
submit written comments to: Defense 
Logistics Agency, Directorate of 
Contracting. Policy Branch (DLA-PPR), 
ATTN: LT Dan Smith, SC, USN. 

Cameron Station, Alexandria, VA 
22304-6100. 

FOR FURTHER INFORMATION CONTACT: 

LT Dan Smith, Defense Logistics 
Agency, DLA-PPR, (703) 274-6431. 

SUPPLEMENTARY INFORMATION: 

A. Background 

The DLA Vendor Rating System is the 
result of a three year study. In 1989, 
DLA-PPR conducted a survey of existing 
vendor rating systems and selected 13 
industry and 6 military systems for 
analysis. In March of 1991, descriptions 
of six of these rating systems were sent 
to DLA field activities for comment. 

DLA conducted a feasibility study to 
determine what elements or programs 
should be included in an overall DLA 
program for evaluating a contractor’s 
quality and delivery performance. 
Additionally, a Study Advisory Group 
(SAG), made up of over 35 individuals 
from both headquarters and field 
activities has participated in the 
development of the DVRS. 

The DLA Vendor System (DVRS) will 
provide an automated best value buying 
technique that will allow the contracting 
officer to make informed business 
decisions based on both price and 
performance (delivery and quality). As 
part of the DLA Pre-Award Contracting 
System (DPACS). DVRS will analyze a 
prospective contractor’s historical 
quality and delivery performance and 
provide a performance rating for each 
prospective contractor. (Every offeror 
will be provided the opportunity to 
verify data maintained on it for DVRS 
purposes.) This performance rating will 
be used by the contracting officer in 
source selection in a comparative 
analysis of offerors. A prototype of 
DVRS was completed in January 1992 
and is being field tested at the Defense 
General Supply Center at Richmond, 
Virginia. DVRS should be ready to be 
deployed to tlfe Defense Construction 
Supply Center, the Defense Electronic 
Supply Center, the Defense Industrial 
Supply Center, the Defense General 
Supply Center and the Defense 
Personnel Supply Center. Medical, in 
1993. Expected benefits from DVRS are 
contractor improvements in 
performance on DLA contracts, and 
enhancement of the Agency’s ability to 
acquire quality items from proven 
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suppliers on time. Improvements in 
quality and delivery performance will, in 
turn, decrease the administrative costs 
associated with contract management 
actions. 

The proposed coverage will be 
included in the Defense Logistics 
Agency Acquisition Regulation (DLAR) 
4105.1, which implements and 
supplements the Federal Acquisition 
Regulation (FAR), the Defense Federal 
Acquisition Regulation Supplement 
(DFARS), and other DOD publications 
and. pursuant to FAR 1.304, establishes 
DLA procedures relating to the 
acquisition of supplies and services 
under the authority of 10 U.S.C. 137. The 
supplementary coverage, which includes 
a new provision, is designed to give 
contracting officers an effective tool to 
improve quality and delivery 
performance. The use of the DVRS for 
individual procurements will be at the 
discretion of the contracting activity. 

B. Regulatory Flexibility Act 

Addition of 48 CFR parts 5415 and 
5452 will not have a significant 
economic impact on small businesses 
within the meaning of the Regulatory 
Flexibility Act. 5 U.S.C. 601 et seq., 
because no additional time or cost on 
the part of the contractor will be 
involved. Comments from small 
businesses concerning the proposed 
DLAR coverage will be considered in 
accordance with Section 601 of the Act. 

C. Paperwork Reduction Act 

The proposed rule does not impose 
any reporting or recordkeeping 
requirements which require the approval 
of OMB under 44 U.S.C. 3501 et seq. and. 
as such, the Paperwork Reduction Act 
does not apply. 

List of Subjects in 48 CFR Parts 5415 and 
5452 

Government procurement. 

Therefore, 48 CFR chapter 54. which 
was proposed to be added at 56 FR 
66008 (December 20,1991), would be 
further amended as follows: 

1. The authority citation for 48 CFR 
parts 5415 and 5452 reads as follows: 

Authority: 10 U.S.C. 137, FAR subpart 1.3 
and DFARS subpart 201.3. 

PART 5415—SOURCE SELECTION 

2. Part 5415, consisting of Section 

5415.613- 92, is added to read as follows: 

5415.613- 92 DLA Vendor Rating System 
(DVRS). 

(a) Definitions . Performance Rating 
means that product of the DLA Vendor 
Rating System (DVRS) that provides a 
weighted computation of the quality 


performance and delivery history 
indicators of a contractor. 

(b) Scope. (1) This section prescribes 
policies and procedures for the DVRS. 
The DVRS is an objective contractor 
performance evaluation and rating 
system. 

(2) The DVRS applies to negotiated 
acquisitions processed through the DLA 
Pre Award Contracting System (DPACS) 
that are not subject to other source 
selection techniques (i.e., formal, 
streamlined, etc.). 

(c) Objectives. (1) Through DPACS, 
the DVRS provides objective 
performance ratings for all offerors that 
have performance history with the 
applicable center. DVRS provides the 
contracting officer with a numeric 
performance rating for use in making an 
award based on best value to the 
Government. 

(2) Expected benefits from the DVRS 
are contractor improvements in 
performance on DLA contracts, 
improvement in the quality of spare and 
repair parts in the DoD logistics system, 
and enhancement of the Agency’s ability 
to acquire quality items from proven 
suppliers on time. Improvements in 
quality and delivery performance will, in 
turn, decrease the administrative costs 
associated with contract management 
actions. 

(d) Policy. (1) DVRS analyzes a 
prospective contractor’s historical 
quality and delivery performance within 
an applicable FSC; and provides a 
performance rating for each prospective 
offeror that has a history. 

(2) The performance rating of the 
offeror represents the aggregate of 
individual weighted ratings for each 
performance indicator (data element). 
These individual ratings are based on 
the following performance indicators: 
product quality nonconformances, 
packaging nonconformances, laboratory 
test results, and delinquencies. 

Whenever the contractor’s performance 
on any Contract Line Item Number 
(DLIN) in the FSC results in a 
discrepancy, the contractor’s rating for 
that element will be less than 100. 

(3) An offeror with no performance 
history with the respective center in the 
FSC for the supplies solicited, or who 
has not established a sufficient 
minimum volume of business (as 
determined by the Center) for that FSC, 
will be rated based on its cumulative 
performance history in all other FSCs 
provided to the Center, and the rating 
flagged on the DPACS screen. 

(4) An offeror with no performance 
history in any FSC procured by the 
Center will not be rated. However, this 
does not mean that the contracting 
officer may not make award to one of 


these offerors. The offeror's status as a 
"new contractor” will not be grounds for 
disqualification for award. Since DLA 
strongly endorses competition, 
additional consideration is required in 
these cases, as described in (d)(7) 
below. 

(5) DVRS does not determine a 
contractor ineligible for award, 
determine technical acceptability, or 
make a negative determination of 
contractor responsibility; nor does it 
negate the requirement for an 
affirmative determination of 
responsibility on the otherwise 
successful offeror. 

(6) When the solicitation includes the 
DVRS provision, the contracting officer 
shall use the DVRS performance rating 
in a comparative assessment of offers in 
source selection. The contracting officer 
should not rely solely on the performace 
rating and should give consideration to 
review of data used to construct the 
performace rating if the circumstances 
of the procurement dictate. 

(7) With regard to performace ratings 
this policy does not establish any one 
“acceptable” performance level below 
which an offeror cannot be considered 
for award. The DVRS requires the 
exercise of informed business judgement 
on the contracting officer’s part. DVRS 
performance ratings pertain solely to 
performance based factors; DVRS does 
not rate or rank offered price. The 
contracting officer must determine the 
appropriate trade-off of price for 
performance. Additional factors that 
need to be taken into account in making 
these trade-off determinations include; 
designation of an item as a weapon- 
system or personnel support item; 
inventory supply status and required 
delivery schedule; limited sources of 
supply and industrial base concerns; 
absolute dollar differences between the 
low technically acceptable offer and a 
higher-priced, higher-rated offeror and 
the presence of new contractors in the 
offeror pool. The contracting officer 
should also consider the volume of 
business on which the performance 
rating is based as a measure of the 
confidence with which the rating 
indicates performance risk on future 
contracts. For example, a high rating 
based on very few deliveries would not 
provide as clear an indication of low 
performance risk as would the same 
rating based on a substantial number of 
deliveries and would normally not 
support as large a differential in the 
trade-off analysis. The contracting 
officer must justify the basis for award 
in the contract file except when award 

is made to the lowest priced, highest 
rated offeror. 
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(8) Price related evaluation factors 
(e.g.. Buy American Act evaluation 
factors. Small Disadvantaged Business 
(SDV) evaluations preferences, 
transportation factors, etc.) shall be 
added to applicable offered prices prior 
to making the award decision based on 
a price and past performance trade-off. 
These evaluated prices must be used in 
determining the trade-off of price for 
past performance. 

(9) Commerce Business Daily 
synopses of solicitions made under this 
subpart shall indicate that, while price is 
a significant factor in the evaluation of 
offers, the final contract award decision 
will be based upon a combination of 
price and past performance. 

(10) An offeror with a superior 
performance history will be designated 
a Quality Vendor based on the criteria^ 
established by each DSC. 

(e) Responsibilities. (1) HQ DLA. The 
Executive Director, Contracting (DLA- 
P). will Encourage and monitor use of 
the DVRS by the DSCs (excluding 
DFSC). 

(2) The Executive Director, Quality 
Assurance (DLA-Q), will: 

(i) Provide definition for the maximum 
development and use of Contractor 
Assessment—Product Evaluation 
(CAPE—DLAR 4105.20) information in 
DVRS. 

(11) Provide definition for the 
maximum development and use of the 
System for Analysis of Laboratory 
Testing (SALT) data base used by 
DVRS. 

(3) The Commanders, Defense Supply 
Centers (excluding DFSC), will: 

(i) Establish DVRS at their respective 
center, and manage the implementation 
of this policy. 

(ii) Review and measure the 
effectiveness of DVRS in making award 
decisions. 

(iii) Appoint a DVRS Administrator as 
DSC focal point for the program 
responsible for determining the 
appropriate weighting of data elements 
used in the formulation of historical 
contractor performance ratings: 
providing and ensuring accurate and 
valid historical data in, and updating of, 
the Contractor Depot Complaint 
System/Quality Evaluation Program 
(CDCS/QEP), System for Analysis of 
Laboratory Testing (SALT), the Active 
Contract File (ACF), and the Contract 
History File (CHF), as applicable, from 
which DVRS will draw pertinent 
contractor performance information; and 
other DVRS management duties. 

(f) Procedures. (1) Weighting of the 
performance indicators may be adjusted 
by FSC to adjust the relative importance 
of item conformance and timeliness of 
delivery. 


(2) The contracting officer should take 
into account more timely past 
performance information he/she 
possesses when making sourcing 
decisions. The DVRS will not process 
and update information more recently 
than that from the previous monthly 
reporting period. 

(g) Data sources. The DVRS 
performance rating is computed using a 
contractor’s historical quality 
performance data as reflected in DLA 
databases such as CDCS and SALT. 
Delivery performance (delinquency) is 
computed using a contractor’s historical 
delivery performance data as reflected 
in databases such as the Standard 
Automated Materiel Management 
System (SAMMS) Active Contract File 
and the SAMMS Contract History File. 

(h) Data updating and provision. (1) 
Performance data will be updated 
monthly. Delinquencies will be 
measured starting 60 days prior to the 
update for a 24 month period. The 60 
day offset allows the opportunity to 
verify late deliveries and determine 
cause for open contracts. This offset is 
not a grace period. Verified late 
deliveries during this offset period will 
be reflected in the rating when the offset 
expires. Quality discrepancies and 
confirmed lab test failures are measured 
over the exact prior 24 months without 
an offset. DVRS will compute ratings at 
the day of update and for five preceding 
monthly periods. 

(2) Each activity must ensure that 
offerors are provided the opportunity to 
verify negative data maintained on them 
for DVRS purposes. Contractors must be 
given access to their historical past 
performance data via the most favorable 
means available (Le., electronic mail, 
microfische, written request, etc). 

(3) When a discrepancy between 
contractor and Government data occurs, 
either because resolution cannot be 
accomplished immediately, or because a 
mutually-acceptable solution cannot be 
achieved, the DVRS Administrator shall 
program the system to flag the offeror’s 
rating on the DPACS screen. This flag 
alerts the contracting officer to look 
beyond DVRS data; it shall not be used 
to eliminate any offeror from 
consideration for award. 

(4) Center DVRS administrators shall 
make every effort to correct 
discrepancies within ten working days. 
Center DVRS Administrators and 
Quality Assurance representatives shall 
provide guidance to prospective offerors 
on actions necessary to improve their 
ratings, when so requested. The DSC 
may choose to eliminate from the DVRS 
performance rating, certain negative 
data elements which are over one year 
old, based on the presentation of 


convincing evidence by the offeror that 
changes to management, quality control, 
etc., render those data elements 
unrepresentative of the performance risk 
expected on future contracts. 

Elimination of data on this basis is at 
the sole discretion of the DSC and must 
be approved by the Director or Deputy 
Director of Contracting. 

(5) Each offeror's performance rating 
is confidential source selection 
information during the month in which it 
is effective aqd, as such, is protected 
form release under the procurement 
integrity rules (see FAR 3.104-^1 and 
3.104-5.). This rating is available only to 
the business entity to which it applies. 
The rating and all related data must 
carry a restrictive legend substantially 
the same as the following: 
“CONFIDENTIAL CONTRACTOR 
INFORMATION—FOR OFFICIAL USE 
ONLY.” This legend must appear on all 
hard-copy printouts. Release of DVRS 
information to any other Governmental 
entity, including any other DSC. must 
have the concurrence of local Counsel. 
Release to any other private entity shall 
be strictly limited, and must be in 
Accordance with Freedom of 
Information Act (FOIA, 5 U.S.C. 552) 
guidelines (see FAR part 24, Protection 
of Privacy and Freedom of Information; 
DoD Directive 5400.7, DoD Freedom of 
Information Act Program; and DoD 
Regulation 5400.7-R, DoD Freedom of 
Information Act Program). Decisions on 
releasability of performance data to 
other contractors under FOIA will be 
made on a case-by-case basis. 

(i) Reporting. Records of DVRS use 
will be compiled automatically on an 
individual month and a fiscal year basis, 
cumulative through the end of reporting 
period. 

(j) Solicitation provision. The 
contracting officer shall insert the 
provision at 52.215-9002, “DLA Vendor 
Rating System.” in all solicitations using 
DVRS. 

PART 5452—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

Subpart 5452.2—Texts of Provisions 
and Clauses 

3. Section 5452.215-9002 is added to 
proposed part 5452 to read as follows: 

5452.215-9002 DLA Vendor Rating System 
(DVRS). 

As prescribed in 5415.613-92(j), insert 
the following provision: 
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DLA Vendor Rating System (Test) (May 
1991)—DLAR 

(a) Award against this solicitation 
shall be made using the DLA Vendor 
Rating System (DVRS) procedure. DVRS 
is a contractor performance evaluation 
system which analyzes an offeror’s 
historical quality and delivery 
performance and provides a 
performance rating to be used along 
with price in a comparative assessment 
of offers. 

(b) Price and past performance are the 
primary evaluation factors. Award may 
be made to other than the low-priced, 
technically acceptable responsible 
offeror. For this award, price and 
performance factors will be evaluated 
equally unless a different order of 
precedence is indicated below: 

( ) Price is of greater importance than 
performance. 

( ) Performance is of greater 
importance than price. 

For this award, the performance factor 
considers quality performance and 
delivery performance to be of equal 
value unless otherwise indicated below: 

( ) Quality performance is of greater 
importance than delivery performance. ^ 

( ) Delivery performance is of greater 
importance than quality performance. 

(c) Past performance. 

(1) The DVRS will be used by the 
Government as a means of determining 
the probability of successful 
accomplishment of the required contract 
performance. Each offeror will be rated 
on the basis of its past quality 
performance over the most recent 24 
months and delivery performance over 
the most recent 24 months, exclusive of 
the most recent 60 day period prior to 
issuance of this solicitation, on contracts 

with the Defense_Supply Center. 

The Government will use the following 
performance indicators: 

Product nonconformances 
Packaging nonconformances 
Delinquencies 
Laboratory test results 

(2) Offerors will be rated on the basis 
of past performance in the same FSC as 
the supplies being solicited. The Center 
will establish a minimum volume of 
business for each FSC below which an 
offeror will not be rated. An offeror with 
no Center performance history in such 
FSC, or which does not meet the 
minimum volume of business in such 
FSC, will be rated based on its 
performance history for all FSCs. The 
contracting officer may also consider the 
volume of business on which the 
performance rating is based as a 
measure of the confidence with which 
the rating indicates performance risk. 


(3) An offeror with no performance 
history in any FSC procured by the 
Center, will be identified as a new 
offeror and will not be rated. However, 
offeror status as a new offeror will not 
be grounds for disqualification for 
award. New offerors may be considered 
more favorably than rated contractors 
with a record of poor performance. In 
addition, the desirability of expanding 
the supplier base and possible 
enhancement of competition in future 
procurements will be considered in the 
source selection decision where new 
offerors are present. 

(4) The DVRS rating does not 
determine a contractor ineligible for 
award or determine technical 
acceptability, nor does it make a 
negative determination of offeror 
responsibility, or negate the requirement 
for an affirmative determination of 
responsibility on the otherwise 
successful offeror. 

(5) Every offeror will be provided the 
opportunity to review its negative 
historical performance data maintained 
in the DVRS. Questions and requests for 
information on data access should be 
directed to: 


(6) When a discrepancy between 
offeror and Government data occurs, the 
Government will make every effort to 
resolve the discrepancy expeditiously. 
However, authority for final resolution 
of disputed data and its use in the 
source selection decision resides with 
the Government. 

(d) Price. The evaluated price will be 
used in conjunction with past 
performance data to determine the 
proposal that represents the best value 
to the Government. The Government 
will evaluate the reasonableness of the 
offered price in making an award 
decision. 

(e) General Basis for Award. Award 
will be made to the offeror whose 
proposal conforms to the terms and 
conditions of the solicitation and which 
represents the best value to the 
Government. In making the best value 
determination, the Government will 
make a comparative assessment of 
proposals. Where the offeror with the 
best performance history has not also 
offered the lowest price, the 
Government will determine the 
appropriate trade-off of price for past 
performance. In determining the 
appropriate trade-off, the government 
will consider all factors which may have 
a significant impact on the trade-off 
decision, such as: 


—Whether the item is used in a 
weapons system or is a personal 
support item 

—Item delivery & quality history 
—Inventory status 
—Delivery schedule 
—Limitations on supply sources 
—Industrial base 

—Benefits from obtaining new sources. 
(End of provision) 

By Order of the Director. 

Gary C. Tucker, 

Colonel, USA, Staff Director, Administration. 
[FR Doc. 92-10833 Filed 0-11-92; 8:45 am] 

BILLING CODE 3620-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 
49 CFR Part 234 

[FRA Docket No. RSGC-5; Notice No. 2] 

RIN 2130—AA70 

Timely Response to Grade Crossing 
Signal System Malfunctions; Notice of 
Change of Hearing Date and Extension 
of Comment Period 

agency: Federal Railroad 
Administration (FRA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking; 
change of hearing date and extension of 
comment period. 

summary: FRA is issuing notice that the 
public hearing scheduled for September 
3,1992 is being changed to Tuesday, 
September 15,1992 in order to provide 
additional time for interested parties to 
prepare for the hearing. FRA is also 
extending the period for public comment 
to September 25.1992. 
dates: A public hearing will be held at 
10 a.m. on Tuesday, September 15,1992. 
Any person who desires to make an oral 
statement at the hearing is requested to 
notify the Docket Clerk at least five 
working days prior to the hearing, by 
telephone or by mail, and to submit 
three copies of the oral statement that 
he or she intends to make at the hearing. 
addresses: A public hearing will be 
held in room 2230 of the Nassif Building, 
400 Seventh Street, SW., Washington. 
DC. Persons desiring to make oral 
statements at the hearing should notify 
the Docket Clerk by telephone (202-366- 
0628) or by writing to the Docket Clerk 
at the address above. 

FOR FURTHER INFORMATION CONTACT: 
Bruce F. George. Chief. Highway-Rail 
Crossing and Trespasser Programs 
Division, Office of Safety, FRA, 400 
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Seventh Street, SW., Washington, DC 
20590 (telephone 202-360-0533). or Mark 
Tessler, Trial Attorney. Office of Chief 
Counsel. FRA. 400 Seventh Street, SW.. 
Washington. DC 20590 (telephone 202- 
366-0628). 

SUPPLEMENTARY INFORMATION: On June 
29.1992, FRA published a Notice of 
Proposed Rulemaking regarding timely 
response to grade crossing signal system 
malfunctions. 57 FR 28819. A public 
hearing was set for September 3.1992. In 
order to provide additional time for 
interested parties to prepare for the 
hearing, FRA is changing the hearing 
date to Tuesday. September 15.1992. 
FRA is also extending the deadline for 
public comment from September 11.1992 
to September 25,1992. 

Issued in Washington. D.C on July 30.1992. 
Gilbert E. Carmichael, 

Administrator\ 

[FR Doc. 92-19206 Filed 8-11-92; 8:45 am] 

BILLING COOC 4910-OS-* 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 625 
[Docket No. 920543-2199] 

RIN 0648-AE21 

Summer Flounder Fishery 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Proposed rule; request for 
comments. 


summary: NMFS issues this proposed 
rule to implement a revised portion of 
Amendment 2 to the Fishery 
Management Plan for the Summer 
Flounder Fishery (FMP). This proposed 
rule would: (1) Prohibit Federally 
permitted vessels that are fishing 
commercially from landing summer 
flounder in a state after the quota 
allocated for that state has been taken; 
and (2) prohibit permitted dealers from 
purchasing such summer flounder. The 
intent is to keep from exceeding annual 
quotas of commercially harvested 
summer flounder. Other measures 
contained in Amendment 2 are 
described in a proposed rule published 
at 57 FR 24577 on June 10.1992. 
dates: Comments are invited through 
September 1, 1992. 

addresses: Comments on this proposed 
rule may be sent to Mr. Richard B. Roe, 
Regional Director, National Marine 
Fisheries Service, 1 Blackburn Drive, 
Gloucester, Massachusetts 01930-3799. 


Copies of the revised amendment and 
the environmental impact statement/ 
regulatory impact review may be 
obtained from John C. Bryson. Executive 
Director. Mid-Atlantic Fishery 
Management Council, room 2115 Federal 
Building. 300 S. New Street Dover, DE 
19901-6790. 

FOR FURTHER INFORMATION CONTACT: 

Kathi L. Rodrigues. Resource Policy 
Analyst, (508) 281-9324. 

SUPPLEMENTARY INFORMATION: 
Amendment 2 to the FMP was prepared 
by the Mid-Atlantic Fishery 
Management Council (Council) in 
consultation with the Atlantic States 
Marine Fisheries Commission (ASMFC) 
and the New England and South 
Atlantic Fishery Management Councils. 
The Council voted to submit 
Amendment 2 to the Secretary for 
review under section 304(b) of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act). The 
Magnuson Act requires the Secretary of 
Commerce (Secretary) to approve, 
disapprove, or partially disapprove 
FMPs or amendments based upon a 
determination of consistency with the 
national standards of the Magnuson Act 
and other applicable law. In the notice 
of availability for the proposed 
amendment (57 FR 19874, May 8.1992) 
and again in the proposed rule (57 FR 
24577, June 10,1992), the Secretary 
announced disapproval of one of the 
measures proposed. The remaining 
measures were accepted for Agency and 
public review, are contained in the June 
10,1992, proposed rule, and are still 
under Secretarial review. This proposed 
rule would further amend the text of 50 
GFR Part 625 as proposed to be 
amended by the June 10,1992, proposed 
rule. 

The disapproved measure would have 
required the Director. Northeast Region. 
NMFS (Regional Director) to deny 
access to Federal waters by fishermen 
of a particular state deemed not in 
compliance with the FMP. Disapproval 
of that measure was based on 
inconsistency with national standard 4. 
which prohibits measures that 
discriminate among fishermen based on 
state of residence. 

After receiving notice of disapproval 
of that measure, the Council adopted a 
revised measure that would prohibit 
commercial landings in a state after the 
state's commercial quota has been used. 
“State’s commercial quota” means that 
portion of the Federal commercial quota 
for summer flounder that may be sold 
annually in a particular state. The 
proposed prohibition would apply 
equally to all fishermen whose vessels 
hold Federal permits to fish for summer 


flounder, and would not depend on any 
state’s action or inaction. Fishermen 
would be required to agree to comply 
with this measure as a condition of 
receiving a summer flounder permit. 
Dealers would be prohibited from 
purchasing summer flounder from a 
vessel that fished commercially and 
landed in a state where quota is no 
longer available. 

The Regional Director will monitor 
landings and. based upon logbook data 
and other available information, would 
notify the appropriate State fisheries 
agency, vessel permit holders and 
dealers that no quota remains for 
landings in that State. 

Classification 

Section 304(b)(3)(B)(iii) of the 
Magnuson Act, as amended requires the 
Secretary of Commerce to immediately 
publish revised proposed regulations 
together with an explanation of 
substantive changes. At this time the 
Secretary has not determined that the 
revised measure in the amendment this 
proposed rule would implement is 
consistent with the national standards, 
other provisions of the Magnuson Act. 
and other applicable law. The Secretary, 
in making that determination, will take 
into account the information, views, and 
comments received during the comment 
period. 

The Council prepared on 
environmental impact statement (E1S) 
describing the possible impacts of 
management measures of Amendment 2 
on the human and biological 
environments. This revision would not 
affect the scope or alter the analysis 
prepared in the EIS for Amendment 2. A 
copy of the EIS may be obtained from 
the Council (see “addresses ”). 

The Assistant Administrator for 
Fisheries, NOAA. initially determined 
that the proposed rule is not a “major 
rule” requiring a regulatory impact 
analysis under Executive Order 12291. 
The regulatory impact review (RIR) 
prepared for Amendment 2 
demonstrated negative net short-term 
economic benefits, but positive long¬ 
term economic benefits to the fishery 
under the proposed management 
measures. This proposed rule, which 
would implement a minor revision to the 
amendment, does not alter the economic 
impacts analyzed in the RIR for 
Amendment 2. This action is not 
expected to have; (1) An annual effect 
on the economy of $100 million or more; 
(2) a major increase in costs or prices for 
consumers, individual industries, 

Federal. State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
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competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. A copy of the RIR may 
be obtained from the Council (see 
“ADDRESSES”). 

This proposed rule does not contain a 
coilection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

The General Counsel of the 
Department of Commerce certified to 
the Small Business Administration that 
this proposed rule, if adopted, will not 
have a significant economic impact on a 
substantial number of small entities. The 
proposed rule would merely provide 
additional Federal support to the system 
of allocating quota geographically by 
state which was contained in the June 
10,1992, proposed rule. That system of 
quota allocation was assessed under the 
Regulatory Flexibility Act before NMFS 
issued the June 10,1992, proposed rule. 
The General Counsel of the Department 
of Commerce determined that it would 
not have a significant impact on a 
substantial number of small entities. 

The Council determined that this rule, 
if adopted, would be implemented in a 
manner that is consistent to the 
maximum extent practicable with the 
approved coastal zone management 
programs of Maine, New Hampshire, 
Massachusetts, Rhode Island, 
Connecticut, New York, New Jersey. 
Pennsylvania, Delaware, Maryland. 
Virginia, and North Carolina. This 
determination was submitted for review 
by the responsible State agencies under 
section 307 of the Coastal Zone 
Management Act. 

This proposed rule does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under Executive 
Order 12612. Member states of the 
Atlantic States Marine Fisheries 
Commission that would be assigned 
annual quotas for summer flounder 
under Amendment 2 have previously 
voted in favor of this system of 
management, recognizing the need for 
numerical limits on the amount of 
flounder caught annually to rebuild the 
fish stock. After the annual allocation 
for any state (“state quota”) has been 
taken, the state will be notified by the 


Regional Director that its quota ha9 
been reached. Under the revised portion 
of Amendment 2, Federal permit holders 
in the summer flounder fishery would 
agree as a condition of holding such a 
permit not to land summer flounder in a 
state for sale after that state’s annual 
quota has been reached for the 
commercial summer flounder fishery. 

List of Subjects in 50 CFR Part 625 

Fisheries, Reporting and 
recordkeeping requirements. 

Dated: August 6,1992. 

Samuel W. McKeen, 

Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

For the reasons set forth in the 
preamble, 50 CFR part 625 is proposed 
to be amended as follows: 

PART 625—SUMMER FLOUNDER 
FISHERY 

1. The authority citation for part 625 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2. In addition to amendments 
contained in the proposed rule 
published at 57 FR 24577 on June 10, 
1992, § 625.4 is proposed to be amended 
by revising paragraph (a)(3) to read as 
follows: 

§ 625.4 Vessel permits. 

(a) * • * 

(3) Condition. Vessel owners and 
operators who apply for a fishing vessel 
permit under this section must agree, as 
a condition of the permit, that the 
vessel’s fishing, catch, and pertinent 
gear (without regard to whether such 
fishing occurs in the EEZ or landward of 
the EEZ, and without regard to where 
such fish or gear are possessed, taken or 
landed) will be subject to all 
requirements of this part. All such 
fishing, catch, and gear will remain 
subject to all applicable state 
requirements. If a requirement of this 
part and a management measure 
required by state law differ, any vessel 
owner permitted to fish in the EEZ must 
comply with the more restrictive 
requirement. Owners and operators of 
vessels fishing under the terms of a 
moratorium permit issued pursuant to 
paragraph (b) of this section must also 
agree, a9 a condition of the permit, not 


to land summer flounder in any state the 
Regional Director has determined no 
longer has commercial quota available. 
***** 

3. In addition to amendments 
contained in the proposed rule 
published at 57 FR 24577 on June 10, 

1992, in S 625.8, existing paragraphs 
(a)(5) through (a)(10) are redesignated 
(a)(6) through (a)(ll), respectively; 
existing paragraphs (c)(5) through (c)(9) 
are redesignated (c)(6) through (c)(10), 
respectively; and new paragraphs (a)(5) 
and (c)(5) are proposed to be added to 
read as follows: 

§ 625.8 Prohibitions. 

(a) * • * 

(5) Land summer flounder for sale in a 
state after the effective date published 
in the Federal Register notifying permit 
holders that commercial quota is no 
longer available in that state; 
***** 

(c) 

(5) Fhirchase or otherwise receive for a 
commercial purpose summer flounder 
landed in a state after the effective date 
published in the Federal Register 
notifying permit holders that commercial 
quota is no longer available in that 
state; 

***** 

4. In addition to amendments 
contained in the proposed rule 
published at 57 FR 24577 on June 10. 

1992, § 625.21 is proposed to be 
amended by revising paragraph (c) to 
read as follows: 

§ 625.21 Closure. 

***** 

(c) State quotas . The Regional 
Director will monitor state commercial 
quotas based on logbook data and other 
available information and shall 
determine the date when a state 
commercial quota has been harvested. 
The Regional Director shall publish a 
notice in the Federal Register advising a 
state that its commercial quota has been 
harvested and notifying vessel and 
dealer permit holders that no 
commercial quota is available for 
landing summer flounder in that state. 
***** 

|FR Doc. 92-19090 Filed 6-6-92: 4:07 pm] 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Forms Under Review by Office of 
Management and Budget 

August 7, 1992. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin. 

Bldg., Washington. DC 20250, (202) 690- 
2118. 

Extension 

• Food and Nutrition Service 
7 CFR part 215—Special Milk Program 
for Children 

Recordkeeping; Monthly; Quarterly; 
Annually 

State or local governments: businesses 
or other for-profit; 

Non-profit institutions; Small businesses 
or organizations; 181,850 responses; 
835.879 hours 

Angella Love/Winnie McQueen (703) 
305-2607 


New Collection 

Animal & Plant Health Inspection 
Service 

Scrapie Flock Certification and Animal 
Identification 
Procedures—Addendum 1 
Recordkeeping; On occasion 
State or local governments; Farms; 
Businesses or other for-profit; Federal 
agencies or employees; Small 
businesses or organizations; 227 
responses; 678 hours 
Daniel E. Harpster (301) 436-6954* * 

Donald E. Hulcher, 

Deputy Departmental Clearance Officer. 

[FR Doc. 92-19131 Filed 8-11-92; 8:45 am| 
BILLING CODE 3410-01-M 


Forest Service 

Notice of Exemption; Plumas National 
Forest, CA 

agency: Forest Service. USDA. 
action: Notice of Exemption from 
Appeal, Milford Ranger District, 

Salvage, Rehabilitation, and Fire Hazard 
Reduction Projects, Plumas National 
Forest. 

summary: The Forest Service is 
exempting from appeal the decisions to 
sell trees being killed by the conbined 
effects of severe drought and bark 
beetles attacks. Forest rehabilitation 
and fire hazard reduction projects will 
be included in the sale contracts and/or 
accomplished using portions of the 
receipts from the sales. Environmental 
analysis for these decisions will be 
documented in Milford Range District 
Salvage, Forest Rehabilitation, and Fire 
Hazard Reduction Project, 

Environmental Assessments. The first 
and largest project will be the Ross 
Salvage Project in the Management Area 
41, Ferris, as described in the Plumas 
National Forest Land and Resource 
Management Plan (FLMP), approved by 
the Regional Forester, August, 1988, 
which includes intensive timber 
management practices on commercial 
forest lands. Project objectives would be 
to salvage the timber products and value 
from the dead trees, to rehabilitate the 
affected area and to reduce the fire 
hazard. The area is located southeast of 
Susanville and north of Portola, 
California. 

Tree mortality in all forests of the 
Sierra Nevada Mountains is high as a 
result of six years of below-normal 


precipitation. The drought has reduced 
tree vigor and weakened natural 
defense mechanisms of trees in young, 
over-stocked stands and in older, 
mature trees, predisposing them to 
attack by bark beetles. On the Plumas 
National Forest, most of the mortality is 
concentrated in the Eastside Pine and 
Mixed Conifer forest types located on 
the east side of the mountains at 
elevations between 5.000 and 7,500 feet. 
White fir, representing 25 to 40 percent 
of the species in these stands, is 
experiencing the greatest mortality. In 
many of these stands, white fir is 
considered an off-site species. It is not 
tolerant of the drought conditions which 
frequent these types. It has encroached 
as a result of logging practices and 
aggressive fire protection. 

Fir trees deteriorate very rapidly after 
death and become unsuitable for lumber 
and other forest products. Trees which 
could provide valuable lumber, wood 
products, and jobs, quickly become a 
fire hazard. The increased fire potential 
is a threat to other forest values 
including recreation, watersheds, and 
wildlife. 

The District Ranger believes there is 
good cause to expedite these projects 
based on preliminary environmental 
assessment and public involvement. 
Signs of mortality are visible on 
approximately 4,000 acres of the project 
assessment area. It is estimated that 50 
percent or more of the trees in some 
stands are dead or dying. The 
environmental analysis will include 
several sales proposed to implement 
project objectives including in addition 
to the Ross project above; Galeppi, 
Crystal, Brownville, Grigsby, and three 
to five other timber sales. These project 
areas are located in Management Area 
40, Last Chance; Management Area 42, 
Frenchman; and Management Area 43, 
Escarpment as described in the Plumas 
FLMP, which includes intensive timber 
management parctices on commercial 
forest land. The number of sales will 
reflect the dynamics of the increasing 
mortality and the sale sizes will 
consider usual factors related to 
transportation and logging systems, and 
industry’s capability and distribution. 

Current estimates are that there 
would be three to ten timber sales in 
1992 using both tractor and helicopter 
logging systems. There is currently 
about 7.5 million board feet of salvable 
dead trees in this area which could be 
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sold in new timber sales. Additional 
trees are continuing to die which will 
increase the volume and the problem. 
The project proposals would include 
forest rehabilitation and fire hazard 
reduction projects which are consistent 
with the direction provided in the 
Plumas National Forest Land and 
Resources Management Plan, approved 
by the Regional Forester, August, 1988. 
These projects would include some road 
construction and reconstruction. 
Planning and analysis to date has 
identified possible need for 
approximately five miles of construction 
and five miles of reconstruction. Some 
new construction is necessary to 
provide minimal access, and some is 
proposed to replace existing roads built 
years ago in locations typically in or 
near sensitive streamside areas. These 
roads currently causing adverse impacts 
to watersheds and wildlife habitat. 
Roads being abandoned would be 
obliterated and revegetated as required 
in the LMP. The anticipated net effect 
will be a long term improvement of the 
watershed and riparian habitat 
conditions. 

Potential for impacts to Spotted owls 
and/or Spotted owl habitat are being 
assessed using current Regional guides 
related to salvage of dead trees. 
Designation of dead trees suitable for 
salvage would follow approved forest 
guidelines to insure that salvage and 
rehabilitation projects would have no 
effect on suitability of any existing 
suitable owl habitat which may exist in 
the project area or on any owls which 
may be discovered. 

Regional entomologists have visited 
many similar areas and have stated that 
with the current drought conditions, the 
over-stocked stands, and the numerous 
acres involved, there is no economical 
or practical means to prevent or control 
the insect and subsequent mortality. 
Salvage of the dead trees is not 
expected to prevent or to control either 
the insect attacks or the mortality, but it 
would recover valuable timber, provide 
employment, and contribute to 
rehabilitation of the area and to the 
reduction of the fire hazard. All this is 
an opportunity made possible by the 
salvage of dead trees that would 
otherwise deteriorate and create a 
severe fire hazard. Delay in the salvage 
effort would significantly reduce the 
lumber value and the rehabilitation and 
fire hazard work which could be 
accomplished because of the rapid 
deterioration of the trees for use as 
products. 

The decision related to each of the 
projects are scheduled in the early part 
of August, 1992. If projects are delayed 


through the appeal process, it is unlikely 
that the projects could be implemented 
during the 1992 normal operating season 
(appeal process has caused delays from 
100 days up to six months). Access 
would be difficult for portions of the 
winter operating season. This would 
result in substantial monetary loss to the 
Government and reduced monies 
returned to the Counties. Because of the 
small-sized timber involved and its 
deterioration rate, and unnecessary 
delays could cause the value to decrease 
by as much as $1,000,000. 

Pursuant to 36 CFR 217.4(a)(ll), it is 
my decision to exempt from appeal the 
decisions related to the salvage, 
rehabilitation, and fire hazard reduction 
projects related to the drought-bark 
beetle mortality on the Milford Ranger 
District, Plumas National Forest. The 
environmental documents being 
prepared will address the effects of the 
proposed actions on the environment, 
document public involvement and 
address the issues raised by the public. 

Revised 36 CFR 217 appeal regulations 
have been proposed. Project decisions 
made after revised regulations become 
effective would be subject to the revised 
regulations. 

effective DATE: This decision will be 
effective August 12,1992. 

FOR FURTHER INFORMATION CONTACT: 
Questions about this decision should be 
addressed to Ed Whitmore, Timber 
Management Staff Director. Pacific 
Southwest Region, Forest Service, 

USDA, 630 Sansome Street, San 
Francisco. CA 94111, (415) 705-2648; or 
to H. Wayne Thornton, Forest 
Supervisor, Plumas National Forest P.O. 
Box 11500, Quincy City, CA 95971, (916) 
283-2050. 

ADDITIONAL INFORMATION: Pursuant to 
40 CFR 1501.7, scoping was conducted to 
determine the issues and concerns to be 
addressed in the assessments. Letters 
were mailed to various agencies, 
permittees, environmental 
organizations, timber industry, local 
private property owners, and other 
known interested parties. In addition the 
District Ranger. Jeff Withroe has made a 
number of personal contacts with 
interested parties explaining the need 
for the projects and exemption from the 
appeal process. Copies of the public 
involvement letters and responses are 
on file at the Milford Ranger District 
Office. All project files and related maps 
also are available for public review at 
Milford Ranger District Office, Milford, 
CA 96121. 

The catastrophic damage occurring 
within the salvage analysis area 
currently involves approximately 4,000 
acres and 7.5 million board feet. The 


value of the Forest Service of the 
salvage is estimated to be between 
$1,500,000 and $2,000,000. This figure 
does not include the many jobs and 
thousands of dollars in benefits that are 
realized in related service, supply, and^ 
construction industries. Plumas, Lassen. 
Yuba, Butte, and Sierra Counties will 
share 25% of the gross receipts for the 
timber slavaged in these projects. 
Rehabilitation and restoration measures 
will be implemented for watershed 
protection, erosion prevention, and fire 
hazard reduction. 

The proposal is not expected to 
adversely affect snag-dependent wildlife 
species. Sufficient numbers of hard 
snags of appropriate size for wildlife 
and protection of soft snags from 
potential damage during harvest 
activities will occur in compliance with 
management requirements. No Wild and 
Scenic Rivers, Wilderness areas, or 
roadless areas are within the proposed 
project area. Mitigation measures for 
streamside management zones, 
meadows, soil productivity, and fuels 
will follow the Forest-wide Standards 
and Guidelines. Sensitive areas such as 
archaeological sites, spotted owl nest 
sites should they be found, or sensitive 
plant areas should they be identified, 
will be avoided. Where appropriate 
nesting birds would be protected by 
limiting the operating period in the 
contracts. 

Delays for any reason could 
jeopardize chances of accomplishing 
recovery and rehabilitation of the 
damaged resources during this Held 
season. These delays would result in 
volume and value losses, and increase 
the chance of wildfire occurring due to 
the large additional quantity of standing 
and down fuels. 

Dated: August 6,1992. 

Joyce T. Muraoka, 

Deputy Regional Forester. 

[FR Doc. 92-19143 Filed 8-11-02; 8:45 am] 

BILLING COO€ 3410-1VM 


Notice of Exemption; Plumas National 
Forest, CA 

agency: Forest Service, USDA. 
action: Notice of Exemption from 
Appeal, Greenville Ranger District, 
Salvage, Rehabilitation, and Fire Hazard 
Reduction Projects. Plumas National 
Forest. 


summary: The Forest Service is 
exempting from appeal the decisions to 
sell trees being killed by the combined 
effects of severe drought and bark 
beetles attacks. Forest rehabilitation 
and fire hazard reduction projects will 
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be included in the sale contracts and/or 
accomplished using portions of the 
receipts from the sales. Environmental 
analysis for these decisions will be 
documented in Greenville Ranger 
District Salvage, Forest Rehabilitation, 
and Fire Hazard Reduction Project, 
Environmental Assessments. The 
project will be assessed as portions of 
three Management Areas, as described 
in the Plumas National Forest Land and 
Resource Management Plan (FLMP). 
approved by the Regional Forester. 
August. 1988. which includes intensive 
timber management practices on 
commercial timber lands. Project 
objectives would be to salvage the 
timber products and value from the dead 
trees, to rehabilitate the affected area, 
and to reduce the fire hazard. The 
general assessment area suffering 
mortality is located generally north and 
west of California Highway 89 in 
Management Areas 28, Lights Creek; 
Management Area 29. Antelope; 
Management Area 30, Ward. The area is 
South of Susanville, CA and East of 
Greenville. CA. 

Tree mortality in all forests of the 
Sierra Nevada Mountains is high as a 
result of six years of below-normal 
precipitation. The drought has reduced 
tree vigor and weakened natural 
defense mechanisms of trees in young, 
over-stocked stands and in older, 
mature trees, predisposing them to 
attack by bark beetles. On the Plumas 
National Forest, most of the mortality is 
concentrated in the Eastside Pine and 
Mixed Conifer forest types located on 
the east side of the mountains at 
elevations between 5.000 and 7,500 feet. 
White fir, representing 25 to 40 percent 
of the species in these stands, is 
experiencing the greatest mortality. In 
many of these stands, white fir is 
considered an off-site species. It is not 
tolerant of the drought conditions which 
frequent these forest types. It has 
encroached as a result of logging 
practices and aggressive fire protection. 
On the Greenville Ranger District the 
size the areas suffering mortality is 
generally smaller than on the other east 
side districts and the mortality is 
scattered over an extensive area making 
salvage efforts especially difficult. Fir 
trees deteriorate very rapidly after death 
and become unsuitable for lumber and 
other forest products. Trees which could 
provide valuable lumber, wood 
products, and jobs, quickly become a 
fire hazard. The increased Fire potential 
is a threat to other forest values 
including recreation, watersheds, and 
wildlife. 

The District Ranger believes there is 
good cause to expedite these projects 


based on preliminary environmental 
assessment and public involvement. 
Signs of mortality are visible on 
approximately 1,000 acres scattered 
over the project assessment area. Still, it 
is estimated that 50 percent or more of 
the trees in some stands are dead or 
dying. The environmental analysis will 
include several sales generally small in 
size. They would range between 30 
thousand board feet and Vz million 
board feet. The number of sales will 
reflect the dynamics of the increasing 
mortality and the sale sizes will 
consider usual factors related to 
transportation and logging systems, and 
industry’s capability and distribution. 

Current estimates are that there 
would be three to ten timber sales in 
1992 using both tractor and helicopter 
logging systems. There is currently 
about 1.3 million board feet of salvable 
dead trees in this area which could be 
sold in new timber sales. Additional 
trees are continuing to die which will 
increase the volume and the problem. 
The project proposals would include 
forest rehabilitation and fire hazard 
reduction projects which are consistent 
with the direction provided in the 
(FLMP). No new construction or 
reconstruction is proposed at this time. 
However, there could be some minor 
construction to provide landing access 
for the helicopter portion of the area. 

Potential for impacts to Spotted owls 
and/or Spotted owl habitat are being 
assessed using current Regional guides 
related to salvage of dead trees. 
Designation of dead trees suitable for 
salvage would follow approved forest 
guidelines to insure that salvage and 
rehabilitation projects would have no 
effect on suitability of any existing 
suitable owl habitat which may exist in 
the project area or on any owls which 
may be discovered. 

Regional entomologists have visited 
many similar areas and have stated that 
with the current drought conditions, the 
over-stocked stands, and the numerous 
acres involved, there is no economical 
or practical means to prevent or control 
the insect and subsequent mortality. 
Salvage of the dead trees is not 
expected to prevent or to control either 
the insect attacks or the mortality, but it 
would recover valuable timber, provide 
employment, and contribute to 
rehabilitation of the area and to the 
reduction of the fire hazard. All this is a 
opportunity made possible by the 
salvage of dead trees that would 
otherwise deteriorate and create a 
severe fire hazard. Delay in the salvage 
effort would significantly reduce the 
lumber value and the rehabilitation and 
fire hazard work which could be 


accomplished because of the rapid 
deterioration of the trees for use as 
products. 

The decision related to each of the 
projects are scheduled in the early part 
of August, 1992. If projects are delayed 
through the appeal process, it is unlikely 
that the projects could be implemented 
during the 1992 normal operating season 
(appeal process has caused delays from 
100 days up to six months). Access 
would be difficult for portions of the 
winter operating season. This would 
result in substantial monetary loss to the 
Government and reduced monies 
returned to the Counties. Because of the 
small-sized timber involved and its 
deterioration rate, any unnecessary 
delays could cause the value to 
decreased by as much as $150,000. 

Pursuant to 36 CFR 217.4(a)(ll), it is 
my decision to exempt from appeal the 
decisions related to the salvage, 
rehabilitation, and fire hazard reduction 
projects related to the drought-bark 
beetle mortality on the Greenville 
Ranger District, Plumas National Forest. 
The environmental documents being 
prepared will address the effects of the 
proposed actions on the environment, 
document public involvement and 
address the issues raised by the public. 

Revised 36 CP'R 217 appeal regulations 
have been proposed. Project decisions 
made after revised regulations become 
effective would be subject to the revised 
regulations. 

effective date: This decision will be 
effective August 12,1992. 

FOR FURTHER INFORMATION CONTACT: 

Questions about this decision should be 
addressed to Ed Whitmore, Timber 
Management Staff Director, Pacific 
Southwest Region, Forest Service, 

USDA, 630 Sansome Street, San 
Francisco. CA 94111, (415) 705-2648; or 
to H. Wayne Thornton, Forest 
Supervisor, Plumas National Forest, PO 
Box 11500, Quincy City, CA 95971, (916) 
283-2050. 

ADDITIONAL information: Pursuant to 
40 CFR 1501.7, scoping was conducted to 
determine the issues and concerns to be 
addressed in the assessments. Letters 
were mailed to various agencies, 
permittees, environmental 
organizations, timber industry, local 
private property owners and other 
known interested parties. Copies of the 
public involvement letters and 
responses are on file at the Milford 
Ranger District Office. All project files 
and related maps also are available for 
public review at Greenville Ranger 
District Office, Greenville, CA 95947. 

The catastrophic damage occurring 
within the salvage analysis area 
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currently involves approximately 1,000 
acres and 1.3 million board feet. The 
value to the Forest Service of the 
salvage is estimated to be $390,000. This 
figure does not include the many jobs 
and thousands of dollars in benefits that 
are realized in related service, supply, 
and construction industries. Plumas, 
Lassen, Yuba, Butte, and Sierra Counties 
will share 25% of the gross receipts for 
the timber salvaged in these projects. 

The proposal is not expected to 
adversely affect snag-dependent wildlife 
species. Sufficient numbers of hard 
snags of appropriate size for wildlife 
and protection of soft snags from 
potential damage during harvest 
activities will occur in compliance with 
management requirements. No Wild and 
Scenic Rivers, Wilderness areas, or 
roadless areas are within the proposed 
project area. Mitigation measures for 
streamside management zones, 
meadows, soil productivity, and fuels 
will follow the Forest-wide Standards 
and Guidelines. Sensitive areas such as 
archaeological sites, spotted owl nest 
sites should they be found, or sensitive 
plant areas should they be identified 
will be avoided. Where appropriate 
nesting birds would be protected by 
limiting the operating period in the 
contracts. 

Delays for any reason could 
jeopardize chances of accomplishing 
recovery and rehabilitation of the 
damaged resources during this field 
season. These delays would result in 
volume and value losses, and increase 
the chance of wildfire occurring due to 
the large additional quantity of standing 
and down fuels. 

Dated: August 6,1992. 

Joyce T. Muraoka, 

Deputy Regional Forester. 

[FR Doc. 92-19144 Filed 8-11-02; 8:45 ami 

BILLJNG CODE 3410-tl-M 


Notice of Exemption; Plumas National 
Forest, CA 

agency; Forest Service, USDA. 
action: Notice of Exemption from 
Appeal. Beckwourth Ranger District. 
Salvage, Rehabilitation, and Fire Hazard 
Reduction Projects, Plumas National 
Forest. 

summary: The Forest Service is 
exempting from appeal the decisions to 
sell trees being killed by the combined 
effects of severe drought and bark 
beetles attacks. Forest rehabilitation 
and fire hazard reduction projects will 
be included in the sale contracts and/or 
accomplished using portions of the 
receipts from the sales. Environmental 
analysis for these decisions will be 


documented in Beckwourth Ranger 
District Salvage, Forest Rehabilitation, 
and Fire Hazard Reduction Project, 
Environmental Assessments. The first 
and largest project will be the Dotta 
Salvage Project in the Management Area 
36, Dotta, as described in the Plumas 
National Forest Land and Resource 
Management Plan (FLMP), approved by 
the Regional Forester, August 1988, 
which includes intensive lumber 
management practices on commercial 
forest land. Project objectives would be 
to salvage the timber products and value 
from the dead trees, to rehabilitate the 
affected area, and to reduce the fire 
hazard. The area is located north of 
Portola, California. 

Tree mortality in all forests of the 
Sierra Nevada Mountains is high as a 
result of six years of below-normal 
precipitation. The drought has reduced 
tree vigor and weakened natural 
defense mechanisms of trees in young, 
over-stocked stands and in older, 
mature trees, predisposing them to 
attack by bark beetles. On the Plumas 
National Forest, most of the mortality is 
concentrated in the Eastside Pine and 
Mixed Conifer forest types located on 
the east side of the mountains at 
elevations between 5,000 and 7,500 feet. 
White fir, representing 25 to 40 percent 
of the species in these stands, is 
experiencing the greatest mortality. In 
many of these stands, white fir is 
considered an off-site species. It is not 
tolerant of the drought conditions which 
frequent these forest types. It has 
encroached as a result of logging 
practices and aggressive fire protection. 

Fir trees deteriorate very rapidly after 
death and become unsuitable for lumber 
and other forest products. Trees which 
could provide valuable lumber, wood 
products, and jobs, quickly become a 
fire hazard. The increased fire potential 
is a threat to other forest values 
including recreation, watersheds, and 
wildlife. 

The District Ranger believes there is 
good cause to expedite these projects 
based on preliminary environmental 
assessment and public involvement. 
Signs of mortality are visible on 
approximately 32,000 acres in the 
project assessment areas. It is estimated 
that 50 percent or more of the trees in 
some stands are dead or dying. The 
environmental analysis will include 
several sales proposed to implement 
project objectives including; 18,860 acres 
in Management Area 31, Mt. Engles; 
6,000 acres in Management Area 32, 
Penman; 7,000 acres in Management 
Area 36, Dotta (Dotta Salvage Project) 
as described in the Plumas FLMP, which 
include intensive timber management 
practices on commercial forest lands. 


The number of sales will reflect the 
dynamics of the increasing mortality 
and the sale sizes will consider usual 
factors related to transportation and 
logging systems, and industry’s 
capability and distribution. 

Current estimates are that there 
would be three to ten timber sales in 
1992 using both tractor and helicopter 
logging systems. There is currently 
about 14.8 million board feet of salvable 
dead trees in these areas which could be 
sold in new timber sales. Additional 
trees are continuing to die which will 
increase the volume and the problem. 
The project proposals would include 
forest rehabilitation and fire hazard 
reduction projects which are consistent 
with the direction provided in the 
(FLMP). Road construction of 3.4 miles 
for drainage improvement is planned. 
New construction could be needed to 
provide short access to landing and 
reconstruction would be to correct 
erosion and/or safety problems which 
has been identified in the planning 
process. 

Potential for impacts to Spotted owls 
and/or Spotted owl habitat are being 
assessed using current Regional guides 
related to salvage of dead trees. 
Designation of dead trees suitable for 
salvage would follow approved forest 
guidelines to insure that salvage and 
rehabilitation projects would have no 
effect on suitability of any existing 
suitable owl habitat which may exist in 
the project area or on any owls which 
may be discovered. 

Regional entomologists have visited 
the area and many similar areas and 
have stated that with the current 
drought conditions, the over-stocked 
stands, and the numerous acres 
involved, there is no economical or 
practical means to prevent or control the 
insect and subsequent mortality. 

Salvage of the dead trees is not 
expected to prevent or to control either 
the insect attacks or the mortality, but it 
would recover valuable timber, provide 
employment, and contribute to 
rehabilitation of the area and to the 
reduction of the fire hazard. All this is 
an opportunity made possible by the 
salvage of dead trees that would 
otherwise deteriorate and create a 
severe fire hazard. Delay in the salvage 
effort would significantly reduce the 
lumber value and the rehabilitation and 
fire hazard work which could be 
accomplished because of the rapid 
deterioration of the trees for use 88 
products. 

The decisions related to each of the 
projects are scheduled in the early part 
of August, 1992. If projects are delayed 
through the appeal process, it is unlikely 
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that the projects could be implemented 
during the 1992 normal operating season 
(appeal process has caused delays from 
100 days up to six months). Access 
would be difficult for portions of the 
winter operating season. This would 
result in substantial monetary loss to the 
Government and reduced monies 
returned to the Counties. Because of the 
small-sized timber involved and its 
deterioration rate, any unnecessary 
delays could cause the value lo decrease 
by as much as $1,000,000. 

Pursuant to 36 CFR 217.4(a)(ll), it is 
my decision to exempt from appeal the 
decisions related to the salvage, 
rehabilitation, and fire hazard reduction 
projects related to the drought-bark 
beetle mortality on the Beckwourth 
Ranger District. Plumas National Forest 
The environmental documents being 
prepared will address the effects of the 
proposed actions on the environment, 
document public involvement and 
address the issues raised by the public. 

Revised 36 CFR 217 appeal regulations 
have been proposed. Project decisions 
made after revised regulations become 
effective would be subject to the revised 
regulations. 

EFFECTIVE date: This decision will be 
effective August 12.1992. 

FOR FURTHER INFORMATION CONTACT: 

Questions about this decision should be 
addressed to Ed Whitmore, Timber 
Management Staff Director. Pacific 
Southwest Region, Forest Service, 

USDA, 630 Sansome Street. San 
Francisco, CA 94111, (415) 705-2648; or 
to H. Wayne Thornton, Forest 
Supervisor, Plumas National Forest. PO 
Box 11500, Quincy Citv, CA 95971. (916) 
283-2050. 

ADDITIONAL information: Pursuant to 
40 CFR 1501.7, scoping was conducted to 
determine the issues and concerns to be 
addressed in the assessments. Letters 
were mailed to various agencies, 
permittees, environmental 
organizations, timber industry, local 
private property owners, and other 
known interested parties. The Portola 
Reporter published two articles 
requesting general public input for the 
salvage sale program. The Feather River 
Bulletin ha9 published several articles 
on the general insect problem on the 
Plumas National Forest and requested 
concerns be addressed to the 
appropriate District Rangers. Copies of 
the public involvement letters and 
responses are on file at the Beckwourth 
Ranger District Office. All projects files 
and related maps also are available for 
public review at Beckwourth Ranger 
District Office, Mohawk Road, 

Blairsden, CA 96103. 


The catastrophic damage occurring 
within the salvage analysis area 
currently involves approximately 32,000 
acres and over 14.8 million board feet. 
The value to the Forest Service of the 
salvage is estimated to be between 
$3,000,000 and $3,500,000. This figure 
does not include the many jobs and 
thousands of dollars in benefits that are 
realized in related service, supply, and 
construction industries. Plumas, Lassen. 
Yuba, Butte, and Sierra Counties will 
share 25% of the gross receipts for the 
timber salvaged in these projects. 
Rehabilitation and restoration measures 
will be implemented for watershed 
protection, erosion prevention, and fire 
hazard reduction. 

The proposal is not expected to 
adversely affect snag-dependent wildlife 
species. Sufficient numbers of hard 
snags of appropriate size for wildlife 
and protection of soft snags from 
potential damage during harvest 
activities will occur in compliance with 
management requirements. No Wild and 
Scenic Rivers, Wilderness areas, or 
roadless areas are within the proposed 
project area. Mitigation measures for 
streamside management zones, 
meadows, soil productivity, and fuels 
will follow the Forest-wide Standards 
and Guidelines. Sensitive areas such as 
archaeological sites, spotted owl nest 
sites should they be found, or sensitive 
plant areas should they be identified, 
will be avoided. Where appropriate 
nesting birds would be protected by 
limiting the operating period in the 
contracts. 

Delays for any reason could 
jeopardize chances of accomplishing 
recovery and rehabilitation of the 
damaged resources during this field 
season. These delays would result in 
volume and value losses, and increase 
the chance of wildfire occurring due to 
the large additional quantity of standing 
and down fuels. 

Dated: August 6,1992. 

Joyce T. Muraoka, 

Deputy Regional Forester. 

(FR Doc. 92-19142 Filed 8-11-92; 8:45 am) 
BILUNG CODE 3410-11-M 


Establishment of Golden Phoenix 
Purchase Unit, Washington 

agency: Forest Service, USDA. 
action: Notice of establishment of 
purchase unit. 

summary: The Secretary of Agriculture 
has created the Golden Phoenix 
Purchase Unit to include 274 acres, more 
or less, in Skagit County. Washington. A 
copy of the Secretary’s establishment 
document which includes the legal 


description of the lands within the 
purchase unit appears at the end of this 
notice. 

dates: The effective date of this 
purchase unit was July 13,1992. 
ADDRESSES: A copy of the map showing 
the purchase unit is on file and available 
for public inspection in the Office of the 
Chief of the Forest Service. Department 
of Agriculture, Washington, DC 20090- 
6090. 

FOR FURTHER INFORMATION CONTACT: 

Ralph Bauman. Lands Staff. 4 South. 
Forest Service, USDA, P.O. Box 96090, 
Washington, DC 20090-6090 (202) 205- 
1248. 

SUPPLEMENTARY information: Pursuant 
to the authority vested in the Secretary 
of Agriculture under section 17, National 
Forest Management Act of 1976, Public 
Law 94-588 (90 Stat. 2949), the Secretary 
has created the Golden Phoenix 
Purchase Unit. 

Dated: August 5,1992. 

George M. Leonard, 

Associate Chief. 

Pursuant to the Secretary of 
Agriculture’s authority under section 17. 
Public Law 94-588 (90 Stat. 2949) a 
purchase unit is being established and is 
described as follows: 

Skagit County, Washington, Willamette 
Meridian 

T 35N R HE 

Sec. 5 SWy4NWy* and the WViSWy4 
Sec. 6 Government Lots 1,9.10,15 and 
Ey 2 SEy4 

The area described aggregate 274 
acres, more or less, and is adjacent to 
the Mt. Baker National Forest boundary. 

These lands are within the watershed 
of the Skagit River and are well suited 
for watershed protection and meet the 
requirements of the Act of March 1. 

1911, as amended. 

Dated: July 13.1992. 

John H. Beuter, 

Acting Assistant Secretary. 

[FR Doc. 92-19154 Filed 8-11-02; 8:45 am] 

BILLING COO€ 3410-11-M 


Management Direction for the John 
Muir, Ansel Adams, Dinkey Lakes and 
Monarch Wildernesses 

agency: Forest Service, USDA. 
action: Notice of intent to prepare an 
environmental impact statement. 

summary: The Forest Service will 
prepare an environmental impact 
statement which analyses management 
alternatives for the above contiguous 
wildernesses. The Sierra and Inyo 
National Forests administer the John 
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Muir and Ansel Adams Wildernesses; 
the Sierra National Forest administers 
the Dinkey Lakes Wilderness; and the 
Sierra and Sequoia National Forests 
administer the Monarch Wilderness. 
These Wildernesses are located in 
Fresno, Inyo, Madera and Mono 
Counties, California. The agency invites 
written comments and suggestions on 
the scope of the analysis. In addition, 
the agency gives notice of the full 
environmental analysis and decision¬ 
making process that will occur on the 
proposal so that interested and affected 
people are aware of how they may 
participate and contribute to the final 
decision. 

dates: Comments concerning the scope 
of the analysis must be received by 
September 30,1992. 

addresses: Submit written comments 
and suggestions concerning the scope of 
the analysis to James Boynton, Forest 
Supervisor, Sierra National Forest, 1600 
Tollhouse Road, Clovis, CA 93612; 
Dennis W. Martin, Forest Supervisor, 
Inyo National Forest, 873 North Main 
Street. Bishop, CA 93514, or Sandra H. 
Key, Forest Supervisor, 900 W. Grand 
Avenue, Porterville, CA 93257-2035. 

FOR FURTHER INFORMATION CONTACT: 

Direct questions about the proposed 
action and environmental impact 
statement to Mike LeFevre, Wilderness 
Planner, Sierra National Forest, phone 
(209) 487-5433; or Dick Warren 
Recreation Planner, Inyo National 
Forest, phone (619) 873-2483. 

SUPPLEMENTARY INFORMATION: Both the 
Inyo and Sierra National Forests Land 
and Resource Management Plans 
(LRMPs) specify that the existing 
management plans for the John Muir and 
Ansel Adams Wilderness be reviewed 
and revised as necessary. The existing 
wilderness plans were approved in 1979. 
The Sierra and Sequoia National Forest 
LRMPs provide direction to prepare a 
management plan for the Monarch 
wilderness, and the Sierra LRMP 
provides direction to prepare a 
management plan for the Dinkey Lakes 
Wilderness. There is no existing 
management plan for the Dinkey Lakes 
and Monarch Wildernesses. It is 
anticipated that management direction 
which is developed will provide 
direction for all four of the wildernesses, 
unless the scoping process reveals 
issues and concerns for the Dinkey 
Lakes and/or Monarch Wildernesses 
that are not compatible with those 
identified for the John Muir and Ansel 
Adams. If this occurs, separate direction 
will be prepared for the Dinkey Lakes 


and/or Monarch Wildernesses. 

In preparing the environmental impact 
statement, the Forest Service will 
identify and consider a range of 
alternatives for managing these 
Wildernesses. One of these will be a 
continuation of, or no changes to, 
existing management direction. Other 
alternatives will consider various 
strategies of wilderness management, 
ranging from a biocentric emphasis to an 
anthropocentric emphasis. The Limits of 
Acceptable Change planning process 
will be utilized. New management 
direction not contained in the respective 
LRMPs. or existing LRMP direction that 
is revised or deleted, will result in 
amendments to the affected LRMPs. 

James Boynton, Supervisor of the 
Sierra National Forest; Dennis Martin, 
Supervisor of the Inyo National Forest; 
and Sandra Key, Supervisor of the 
Sequoia National Forest will be the 
responsible officials if all four 
wildernesses are included in the final 
environmental impact statement. 

Public participation will be especially 
important at several points during the 
analysis. The first point is during the 
scoping process (40 CFR 1501.7). The 
Forest Service will be seeking 
information, comments, and assistance 
from Federal, State, and local agencies 
and other individuals or organizations 
who may be interested in or affected by 
the proposed action. This input will be 
used in preparation of the draft 
environmental impact statement (DEIS). 
The scoping process includes: 

1. Identifying potential issues. 

2. Identifying issues to be analyzed in 
depth. 

3. Eliminating insignificant issues or 
those which have been covered by a 
relevant previous environmental 
analysis. 

4. Exploring additional alternatives. 

5. Identifying potential environmental 
effects of the proposed action and 
alternatives (i.e., direct, indirect, and 
cumulative effects and connected 
actions). 

6. Determining potential cooperating 
agencies and task assignments. 

The draft environmental impact 
statement (DEIS) is expected to be filed 
with the Environmental Protection 
Agency (EPA) and to be available for 
public review by December, 1993. At 
that time EPA will publish a notice of 
availability of the DEIS in the Federal 
Register. 

The comment period on the draft 
environmental impact statement will be 
45 days from the date the Environmental 
Protection Agency's notice of 


availability appears in the Federal 
Register. It is very important that 
reviewers participate at that time. To be 
the most helpful, comments on the DEIS 
should be as specific as possible and 
may address the adequacy of the 
statement or the merits of the 
alternatives discussed (see The Council 
on Environmental Quality (CEQ) 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3). In addition. Federal court 
decisions have established that 
reviewers of DEIS’s must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewers’ position and contentions, 
Vermont Yankee Nuclear Power Corp . 
v. NRDC, 435 U.S. 519, 553 (1978), and 
that environmental objections that could 
have been raised at the draft stage may 
be waived if not raised until after 
completion of the final environmental 
impact statement (FEIS). Wisconsin 
Heritages, Inc. v. Harris , 490 F. Supp. 
1334,1338 (E.D. Wis. 1980). The reason 
for this is to ensure that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the FEIS. 

After the comment period ends on the 
DEIS, the comments will be analyzed 
and considered by the Forest Service in 
preparing the FEIS. The FEIS is 
scheduled to be completed by October, 
1994. The Forest Service is required to 
respond in the FEIS to the comments 
received (40 CFR 1503.4). The 
responsible official will consider the 
comments, responses, disclosure of 
environmental consequences, and 
applicable laws, regulations, and 
policies in making a decision regarding 
this proposal. The responsible official(s) 
will document the decision and 
rationale in the Record of Decision. That 
decision will be subject to appeal under 
36 CFR 217. 

Dated: July 17,1992. 

James L. Boynton, 

Forest Supervisor, Sierra National Forest. 

Dated: July 23.1992. 

Sandra H. Key, 

Forest Supervisor, Sequoia National Forest 

Dated: July 29.1992. 

Dennis W. Martin, 

Forest Supervisor, Inyo National Forest 
[FR Doc. 92-19140 Filed 8-11-92; 8:45 am) 

BILLING CODE 3410-11-M 
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DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
[Order No. 586] 

Resolution and Order Approving the 
Application of the Maine International 
Foreign-Trade Zone, Inc., Waterville, 

MA 

Proceedings of the Foreign-Trade Zones 
Board, Washington. DC 

Pursuant to the authority granted in 
the Foreign-Trade Zones Act of June 18. 
1934, as amended (19 U.S.C. 81a-81u), 
the Foreign-Trade Zones Board (the 
Board) has adopted the following 
Resolution and Order: 

The Board, having considered the 
matter, hereby orders: 

After consideration of the application of 
the Maine International Foreign-Trade Zone. 
Inc., hied with the Foreign-Trade Zones (the 
Board) on September 20, 1991, requesting a 
grant of authority to establish a general- 
purpose foreign-trade zone in Waterville, 
Maine, adjacent to the Belfast Customs port 
of entry, the Board. Finding that the 
requirements of the Foreign-Trade Zones Act. 
as amended, and the Board's regulations are 
satisfied, and that the proposal is in the 
public interest, approves the application. 

The approval is subject to the FTZ Act and 
the FTZ Board's regulations (as revised. 56 
KR 50790-50808.10/8/91). including section 
400.28. The Secretary of Commerce, as 
Chairman and Executive Officer of the Board, 
is hereby authorized to issue an appropriate 
Board Order. 

Whereas, by an Act of Congress 
approved June 18. 1934, an Act “To 
provide for the establishment... of 
foreign-trade zones in ports of entry of 
the United States, to expedite and 
encourage foreign commerce, and for 
other purposes/* as amended (19 U.S.C. 


81a-81u) (the Act), the Foreign-Trade 
Zones Board (the Board) is authorized to 
grant to qualified corporations the 
privilege of establishing foreign-trade 
zones in or adjacent to U.S. Customs 
ports of entry: 

Whereas, the Maine International 
Foreign-Trade Zone, Inc. (the Grantee), 
a Maine non-profit corporation, has 
made application (filed 9/20/91, FTZ 
Docket 56-91, 56 FR 50090,10/3/91) to 
the Board, requesting the establishment 
of a foreign-trade zone in Waterville. 
Maine, adjacent to the Belfast Customs 
port of entry; 

Whereas, notice of said application 
has been given in the Federal Register 
and public comment has been invited; 
and, 

Whereas, the Board has found that the 
requirements of the Act and the Board’s 
regulations are satisfied, and that 
approval of the application is in the 
public interest; 

Now. therefore, the Board hereby 
grants to the Grantee the privilege of 
establishing a foreign-trade zone, 
designated on the records of the Board 
as Foreign-Trade Zone No. 186, at the 
location described in the application, 
subject to the Act and the Board's 
regulations (as revised, 56 FR 50790- 
50808,10/8/91), including Section 400.28. 

Signed at Washington. DC. this 4th day of 
August. 1992. 

Foreign-Trade Zone9 Board 
Barbara H. Franklin, 

Secretary of Commerce. 

Attest: 

John J. Da Ponte, Jr., 

Executive Secretary. 

|FR Doc. 92-19218 Filed 8-11-92; 8:45 am] 

BILLING COO€ 35 ;0-OS-M 


International Trade Administration 

Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity to Request 
Administrative Review 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 

action: Notice of Opportunity to 
Request Administrative Review of 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation. 


Background 

Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 
defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with § § 353.22 or 355.22 of the 
Commerce Regulations, that the 
Department of Commerce (“the 
Department") conduct an administrative 
review of that antidumping or 
countervailing duty order, finding, or 
suspended investigation. 

Opportunity to Request a Review 

Not later than August 31,1992, 
interested parties may request 
administrative review of the following 
orders, findings, or suspended 
investigations, with anniversary dates in 
August for the following periods: 


Antidumping duty proceedings 

Period 

Armenia: Titanium Sponge (A-831-803) 

08/01/91-07/31/92 

08/01/91-07/31/92 

06/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

00/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

06/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

04/22/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

08/01/91-07/31/92 

Azerbaijan: Titanium Sponge (A-832-803). 

Belarus: Titanium Sponge (A-822-803). 

Belgium Industrial Phosphoric Acid (A-423-602) 

Estonia: Titanium Sponge (A-447-803) .. . 

France: Industrial Nitrocellulose (A-427-009) . 

Georgia. Titanium Sponge (A-833-803). 

Israel: Industrial Phosphonc Acid (A-508-604). 

Italy Granular Polytetrafluoroethytene Resin (A-475-703).. 

Italy: Tapered Roller Bearings, and Parts Thereof Finished and Unfinished {A-475-603). 

Japan Acrylic Sheet (A-588-055).... 

Japan: Brass Sheet and Strip (A-588-704). 

Japan: Cadmium (A-588-035). 

Japan: Certain High-Capacity Pagers (A-588-007). 

Japan: Granular Potytetrafluoroethytene Resin (A-568-707) . 

Japan Personal Word Processors (A-588-818). 

Kazakhstan: Titanium Sponge (A-834-803). 

Kyrgyzstan: Titanium Sponge (A-835-803). 

Latvia Titanium Sponge (A-449-803). 

Lithuania: Titanium Sponge (A-451-803) 

Mexico Gray Portland Cement and Ctmker (A-201-802) 

Moldova: Titanium Sponge (A-841-803). 

Netherlands: Brass Sheet and Strip (A-421-701). 

Russia Titanium Sponge (A-821-803). 
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Antidumping duty proceedings 

Period 

Taiwan. Clear Sheet Glass (A-583-023)............ 

08/01/91-07/31/92 

Tajikistan: Titanium Sponge (A-842-803). 

08/01/91-07/31/92 

Thailand: Malleable Cast Iron Pipe Fittings (A-549-601)..........— 

The People’s Bftpnhlir- of China* Petroleum Way Cenrltes (A-570-504). 

08/01/91-07/31/92 

08/01/91-07/31/92 

Turkey. Acetylsalicylic Acid (Aspirin) (A-489-602)....... 

08/01/91-07/31/92 

Turkmenistan: Titanium Sponge (A-843-803)...... . 

08/01/91-07/31/92 

Ukraine: Titanium Sponge (A-823-803)........................ 

08/01/91-07/31/92 

Uzbekistan: Titanium Sponge (A-844-803)................. 

08/01/91-07/31/92 

Venezuela: Certain Electrical Conductor Aluminum Redraw Rod (A-307-701)...... 

08/01/91-07/31/92 

Yugoslavia: Tapered Roller Bearings and Parts Thereof Finished or Unfinished (A-479-601)... 

08/01/91-07/31/92 

Suspension Agreements: 

Japan: Erasable Programmable Read Only Memories (A-588-504).....—.... 

Countervailing Duty Proceedings: 

Canada: Live Swine (C-122-404).............. 

08/01/91-07/31/92 

04/01/91-03/31/92 

Israel: Industrial Phosphoric Acid (C- 508-605).. 

01/01/91-12/31/91 

New Zealand: Low-Fuming Brazing Copper Rod and Wire (C-6 14-501).. 

08/01/91-7/31/92 

Thailand. Certain Circular Welded Carbon Steel Pipes and Tubes (C-549-501)........... 

01/01/91-12/31/91 

Turkey. Acetylsalicylic Acid (Aspirin) (C-489-603)............... 

01/01/91-12/31/91 

Venezuela: Certain Electrical Conductor Aluminum Redraw Rod (C-307-702)......... 

01/01/91-12/31/91 

Zimbabwe: Carbon Steel Wire Rod (C-796-601)............. 

01/01/91-12/31/91 



In accordance with §§ 353.22(a) and 
355.22(a) of the Commerce regulations, 
an interested party may request in 
writing that the Secretary conduct an 
administrative review of specified 
individual producers or resellers 
covered by an order, if the requesting 
person states why the person desires the 
Secretary to review those particular 
producers or resellers. If the interested 
party intends for the Secretary to review 
sales of merchandise by a reseller (or a 
producer if the producer also resells 
merchandise from other suppliers) 
which was produced in more than one 
country of origin, and each country of 
origin is subject to a separate order, 
then the interested party must state 
specifically which reseller(s) and which 
countries of origin for each reseller the 
request is intended to cover. 

Seven copies of the request should be 
submitted to the Assistant Secretary for 
Import Administration, International 
Trade Administration, room B-099, U.S. 
Department of Commerce. Washington, 
DC 20230. Further, in accordance with 
§5 353.31 or 355.31 of the Commerce 
Regulations, a copy of each request must 
be served on every party on the 
Department's service list. 

The Department will publish in the 
Federal Register a notice of "Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review", for requests 
received by August 31,1992. 

If the Department does not receive, by 
August 31.1992, a request for review of 
entries covered by an order or finding 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 


entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute, 
but is published as a service to the 
international trading community. 

Dated: August 4. 1992. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance . 
[FR Doc. 92-19219 Filed 8-11-92: 8:45 am] 

BILUNG CODE 3510-OS-M 


IA-427-0981 

Anhydrous Sodium Metasilicate From 
France; Preliminary Results of 
Antidumping Duty Administration 
Review 

agency: International Trade 
Administration/Import Administration 
Department of Commerce. 
action: Notice of preliminary results of 
antidumping duty administrative review. 

summary: In.response to a request by 
the petitioner, the PQ Corporation, the 
Department of Commerce has conducted 
an administrative review of the 
antidumping duty order on anhydrous 
sodium metasilicate from France. This 
review covers Rhone Poulenc Chime 
deBase. a manufacturer/exporter of this 
merchandise to the United States, and 
the period January 1.1991 through 
December 31.1991. The firm failed to 
respond to our questionnaire. As a 
result, we have determined to use best 
information available for cash deposit 
and appraisement purposes. 

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: August 12.1992. 

FOR FURTHER INFORMATION CONTACT: 
Joseph A. Fargo or Robert J. Marenick, 
Office of Antidumping Compliance. 


Import Administration, International 
Trade Administration. U.S. Department 
of Commerce. Washington, DC 20230: 
telephone: (202) 377-5253. 

SUPPLEMENTARY INFORMATION: 

Background 

On December 26.1991, the 
Department of Commerce (the 
Department) published in the Federal 
Register (56 FR 66846) a notice of 
"Opportunity to Request an 
Administrative Review" of the 
antidumping duty order on anhydrous 
sodium metasilicate (ASM) from France. 
On January 24,1992. the petitioner, the 
PQ Corporation, requested an 
administrative review of Rhone Poulenc 
Chime DeBase (Rhone Poulenc), a 
manufacturer/exporter of this 
merchandise to the United States. We 
initiated the review, covering January 1. 
1991 through December 31,1991, on 
February 24.1992 (57 FR 6314). The 
Department has now conducted this 
review in accordance with section 751 of 
the Tariff Act of 1930 (the Tariff Act). 

Scope of the Review 

Imports covered by the review are 
shipments of ASM, a crystallized 
silicate (Na 2 SiOs) which is alkaline and 
readily soluble in water. Applications 
include waste paper de-inking, ore- 
flotation, bleach stabilization, clay 
processing, medium or heavy duty 
cleaning, and compounding into other 
detergent formulations. This 
merchandise is classified under 
Harmonized Tariff Schedules (HTS) 
item numbers 2839.11.00 and 2839.19.00. 
The HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 

The review covers Rhone Poulenc and 
the period January 1.1991 through 
December 31,1991. 
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Use of Best Information Available 

We mailed the antidumping 
questionnaire to Rhone Poulenc the only 
manufacturer/exporter of this 
merchandise to the United States. Rhone 
Poulenc failed to respond to our 
questionnaire. The Department has 
therefore decided to use the best 
information available (BIA) in 
determining the rate for this firm. 

When a company fails to provide the 
information requested in a timely 
manner, or otherwise significantly 
impedes the Department’s review, the 
Department considers the company 
uncooperative and generally assigns to 
that company the higher of: (a) The 
highest rate assigned to any company in 
a previous review or the investigation or 
(b) the highest rate for a responding 
company with shipments during the 
review period. See 19 CFR.353.37 (b) and 
Final Results of Antidumping Duty 
Administrative Review Portable Electric 
Typewriters From Japan (November 4, 
1991, 56 FR 56393). In this case, for BIA, 
we used 60 percent, the firm’s highest 
rate from prior review. See final Results 
of Antidumping Duty Administrative 
Review, Anhydrous Sodium Metasilicate 
from France (52 FR 33856. September 8. 
1987). 

Preliminary Results of the Review 

As a result of our review, we 
preliminarily determine that a margin of 
60 percent exists for Rhone Poulenc 
during the period January 1,1991 
through December 31,1991. 

Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice. Any interested 
party may request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication, or the first workday 
thereafter. Case briefs and/or written 
comments from interested parties may 
be submitted not later than 30/iays after 
the date of publication. Rebuttal briefs 
and rebuttals to written comments, 
limited to issues raised in the case briefs 
and comments, may be filed not later 
than 37 days after the date of 
publication. The Department will 
publish the final results of the 
administrative review, including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

Upon completion of this 
administrative review, the Department 
will issue appraisement instructions 
directly to the Customs Service. 

The following deposit requirements 
will be effective upon publication of the 
final results of this administrative 
review for all shipments of ASM from 


France, entered, or withdrawn from 
warehouse, for consumption on or after 
the publication date, as provided by 
section 751(a)(1) of the Tariff Act: (1) 

The cash deposit rate for the reviewed 
company will be that established in the 
final results of this administrative 
review; (2) for exporters not covered in 
this review, but covered in previous 
reviews or the original less-than-fair- 
value investigation, the cash deposit 
rate will continue to be the company- 
specific rate published for the most 
recent period; (3) if the exporter is not a 
firm covered in this review, previous 
reviews, or the original less-than-fair- 
value investigation, but the 
manufacturer is. the cash deposit rate 
will be that established for the most 
recent period for the manufacturer of the 
merchandise; and (4) the cash deposit 
rate for all other manufacturers or 
exporters will be the “All Others" rate 
established in the final results of this 
administrative review. These deposit 
requirements when imposed shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 353.26 
to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
in accordance with section 751(a)(1) of 
the Tariff Act (19 U.S.C. 1675(a)(1)) and 
19 CFR 353.22. 

Dated: August 4.1992. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 92-19093 Filed 8-11-92; 8:45 am) 

BILLING CODE 3S10-DS-M 


IA-588-038) 

Bicycle Speedometers From Japan; 
Preliminary Results of Antidumping 
Duty Administrative Review 

agency: International Trade 
Administration/Import Administration. 
Department of Commerce. 
action: Notice of preliminary results of 
antidumping duty administrative review, 

summary: In response to a request from 
an importer, the Department of 
Commerce has conducted an 


administrative review of the 
antidumping finding on bicycle 
speedometers from Japan. The review 
covers one manufacturer/exporter of 
this merchandise sold in the United 
States for the period November 1 , 1990 
through October 31,1991. We 
preliminarily find that a de minimis 
margin of 0.08 percent exists for the 
manufacturer/exporter. Cateye Co., Ltd. 
(Cateye). 

Interested parties are invited to 
comment on these preliminary results. 

EFFECTIVE DATE: August 12,1992. 

FOR FURTHER INFORMATION CONTACT: 

Sheila E. Forbes or Thomas F. Futtner, 
Office of Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DC 20230; 
telephone (202) 377-8120/3814. 

SUPPLEMENTARY INFORMATION: 

Background 

On November 22.1972, the 
Department of Commerce (the 
Department) published in the Federal 
Register (37 FT* 24826) and antidumping 
finding on bicycle speedometers from 
Japan. On November 27,1991, a 
domestic manufacturer, Avocet, Inc., in 
accordance with 19 CFR § 353.22(a), 
requested that we conduct an 
administrative review. Avocet is an 
interested party as defined by section 
771(9)(C) of the Tariff Act of 1930, as 
amended (the Tariff Act). We published 
a notice on initiation of the antidumping 
duty administrative review on 
December 23,1992 (56 FR 66429). The 
Department is now conducting this 
administrative review in accordance 
with section 751 of the Tariff Act. 

Scope of the Review 

Imports covered by the review are 
shipments of bicycle speedometers. This 
merchandise is currently classifiable 
under Harmonized Tariff Schedule 
(HTS) items 9029.20.20, 9029.40.80, and 
9029.90.40. HTS item numbers are 
provided for convenience and Customs 
purposes. Our written description 
remains dispositive. 

The review covers the shipments of 
Cateye, a manufacturer/exporter of 
bicycle speedometers during the period 
November 1,1990 through October 31. 
1991. 

United States Price 

The Department used purchase price, 
as defined in section 772 of the Tariff 
Act, to calculate United States price. 
Purchase price was based on the f.o.b., 
packed price from the producer or an 
unrelated Japanese trading company fcr 
export to the first unrelated purchaser tn 
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the United States. We made adjustments 
where applicable, for foreign inland 
freight, brokerage and handling charges. 
No other adjustments were claimed or 
allowed. 

Foreign Market Value 

For its foreign market value 
calculation, the Department used home 
market price, as defined in section 773 
of the Tariff Act, since sufficient 
quantities of such or similar 
merchandise were sold in the home 
market to provide a basis for 
comparison. Home market price was 
based on the packed, delivered price to 
unrelated purchasers. We made 
adjustments where applicable for inland 
freight, quantity rebates, and differences 
in credit, advertising, and packing costs. 
No other adjustments were claimed or 
allowed. 

In general, the Department relies on 
monthly weighted-average prices in the 
calculation of FMV. However, after 
comparing the monthly and annualized 
weighted-average prices for each model, 
we determined that there was an 
insignificant amount of variance 
between the two benchmarks and that 
there was almost no correlation 
between price and time during the 
period reviewed. Therefore, we 
calculated FMV for each model based 
on annualized weighted-average prices. 

Preliminary Results of the Review 

As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine the 
dumping margin to be: 


Manufacturer/exporter 

Margin 

(percent) 

Cat eye Co., Ltd... 

0.08 


Under 19 CFR 5 353.6, this is a 
weighted-average dumping margin. 

de minimis 


Interested parties may request 
disclosure and/or an administrative 
protective order within 5 days of the 
date of publication of this notice and 
may request a hearing within 10 days of 
publication. Any hearing, if requested, 
will be held 44 days after the date of 
publication, or on the first workday 
thereafter. Prehearing briefs and/or 
written comments may be submitted not 
later than 30 days after the date of 
publication. Rebuttal briefs or rebuttals 
to written comments, limited to issues 
raised in those comments, may be filed 
not later than 37 days after the date of 
publication. The Department will 
publish the final results of the 
administrative review, including the 
results of its analysis of any comments 
submitted or made during a hearing. 


Upon completion of this 
administrative review, the Department 
will issue appraisement instructions 
concerning the respondent directly to 
Customs. 

Furthermore, the following deposit 
requirements will be effective for all 
shipments of the subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after publication 
date of the Final results of this 
administrative review, as provided by 
section 751(a)(1) of the Tariff Act: (1) 

The cash deposit rate for the reviewed 
company will be that established in the 
Final results of this administrative 
review; (2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 
exporter is not a firm covered in this 
review, a prior review, or the original 
less-than-fair-value investigation, but 
the manufacturer is, the cash deposit 
rate will be the rate established for the 
most recent period for the manufacturer 
of the merchandise; and (4) the cash 
deposit rate for all other manufacturers 
or exporters will be the "all other" rate 
established in the Final results of this 
administrative review. This rate is the 
highest rate for any firm with shipments 
in this administrative review, other than 
those Firms with shipments in this 
administrative review, other than those 
firms receiving a rate based entirely on 
best information available (BLA). 

These deposit requirements, when 
imposed, shall remain in effect until 
publication of the final results of the 
next administrative review. 

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 353.26 
to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 
duties has occurred and the subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
are in accordance with section 751(a) of 
the Tariff Act (19 U.S.C. 1675(a)). and 
§ 353.22 of the Commerce Department’s 
regulations. 

Dated: August 4.1992. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 92-19217 Filed 8-11-92; 8:45 am] 

BILLING COO€ 3510-DS-M 


(A-588-8281 

Initiation of Antidumping Duty 
Investigation: Dry Rim Photoresist 
From Japan 

agency: Import Administration. 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: August 12, 1992. 

FOR FURTHER INFORMATION CONTACT! 

Bill Crow, OfFice of Antidumping 
Investigations. Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue. NW., 
Washington, DC 20230; telephone (202) 
377-0116. 

INITIATION OF INVESTIGATION: 

The Petition 

On July 16.1992, we received a 
petition filed in proper form by E.L Du 
Pont de Nemours & Company, Morton 
International and Hercules Incorporated 
(the petitioners). A supplement to the 
petition was received on July 29,1992. In 
accordance with 19 CFR 353.12, the 
petitioners allege that dry Film 
photoresist (DFP) from Japan is being, or 
is likely to be, sold in the United States 
at less than fair value (LTFV) within the 
meaning of section 731 of the Tariff Act 
of 1930, as amended (the Act), and that 
these imports are materially injuring, or 
threaten material injury to, a U.S. 
industry. 

The petitioners have stated that they 
have standing to File the petition 
because they are interested parties, as 
deFmed under section 771(9)(C) of the 
Act, and because they have filed the 
petition on behalf of the U.S. industry 
producing the product that is subject to 
this investigation. If any interested 
party, as described under paragraphs 
(C), (D). (E), or (F) of section 771(9) of 
the Act, wishes to register support for, 
or opposi\jon to, this petition, it should 
File a written notiFication with the 
Assistant Secretary for Import 
Administration. 

Under the Department’s regulations, 
any producer or reseller seeking 
exclusion from a potential antidumping 
duty order must submit its request for 
exclusion within 30 days of the date of 
the publication of this notice. The 
procedures and requirements are 
contained in 19 CFR 353.14. 

Scope of Investigation 

The products covered by this 
investigation are all forms of dry film 
photoresist from Japan. Dry film 
photoresist includes all forms and 
dimensions of solid photosensitive resin 
film in rolls, without sprocket holes, 
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designed to be laminated onto a surface 
to permit etching or plating of a pattern. 
The majority of DFP is provided for 
under subheading 3702.43.00.00 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS). DFP may also 
be imported into the United States under 
subheadings 3702.39.00.00, 3702.42.00.00, 
3702.44.00.60, 3702.95.00.00, and 
3707.90.30.00 of the HTSUS. Although 
the HTSUS subheadings are provided 
for convenience and customs purposes, 
our written description of the scope of 
this investigation is dispositive. 

United States Price and Foreign Market 
Value 

Petitioners’ estimate of U.S. price is 
based on sales to the second unrelated 
U.S. customer. Petitioners deducted the 
first unrelated purchaser’s estimated 
profit, estimated material losses in 
further manufacture of the DFP, 
movement charges, rebates, slitting and 
packing costs, warehousing, imputed 
credit and selling expenses. 

Petitioners estimated foreign market 
value based on large volume purchases 
of DFP in Japan. Petitioners made 
deductions from the home market price 
for estimated material losses in further 
manufacture of the DFP for slitting and 
for packing costs. Based on petitioners’ 
calculations, dumping margins range 
from 36 to 60 percent. For purposes of 
this initiation, no adjustments were 
made to petitioners' calculations. If it 
becomes necessary at a later date to 
consider the petition as a source of best 
information available (BIA), we may 
review all of the bases for the 
petitioners’ estimated dumping margins 
in determining BIA. 

Initiation of Investigation 

We have examined the petition on dry 
film photoresist from Japan and have 
found that the petition meets the 
requirements of section 732(b) of the Act 
and 19 CFR 353.12. Therefore, we are 
initiating an antidumping duty 
investigation to determine whether 
imports of DFP are being, or are likely to 
be. sold in the United States at less than 
fair value. 

Preliminary Determination by the 
International Trade Commission 

The International Trade Commission 
(ITC) will determine by August 31,1992, 
whether there is a reasonable indication 
that imports of DFP from Japan are 
materially injuring, or threaten material 
injury to, a U.S. industry. A negative ITC 
determination will result in the 
investigation being terminated; 
otherwise, the investigation will proceed 
according to statutory and regulatory 
time limits 


This notice is published pursuant to 
section 732(c)(2) of the Act and 19 CFR 
353.13(b). 

Dated: August 5.1992. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 92-19097 Filed 8-11-92; 8:45 am] 
BILUNG CODE 3510-OS-M 


[A-588-007] 

Certain High-Capacity Pagers From 
Japan; Preliminary Results of 
Antidumping Duty Administrative 
Review 

agency: Import Administration/ 
International Trade Administration, 
Department of Commerce. 
action: Notice of preliminary results of 
antidumping duty administrative review. 

summary: In response to timely requests 
by Motorola, Inc., the petitioner, the 
Department of Commerce has conducted 
an administrative review of the 
antidumping duty order on certain high- 
capacity pagers from Japan. This notice 
covers two manufacturers/exporters for 
the periods August 1 , 1985 through July 
31,1986 and August 1 , 1986 through July 
31,1987. 

There were no known shipments of 
this merchandise to the United States by 
Matsushita Communications, Industrial 
Co. (MCI) and NEC Corporation (NEC) 
during the periods, and there are no 
known unliquidated entries. The 
Department of Commerce has 
preliminarily determined that the rate 
for MCI is 109.00 percent, and that the 
rate for NEC is 70.35 percent. 

Interested parties are invited to 
comment on these preliminary results. 
EFFECTIVE DATE: August 12,1992. 

FOR FURTHER INFORMATION CONTACT: 
Philip C. Marchal or Maureen A. 
Flannery, Office of Antidumping 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; (202) 
377-5505. 

SUPPLEMENTARY INFORMATION: 
Background 

On August 14.1987, the Department of 
Commerce (the Department) published 
in the Federal Register (52 FR 30414) the 
final results of the 1983-85 
administrative review of the 
antidumping duty order on high-capacity 
pagers from Japan (48 FR 37058, August 
16. 1983). On August 29,1986, the 
petitioner, Motorola, Inc. (Motorola), 
requested, in accordance with 
§ 353.22(a) of the Department’s 
regulations, that we conduct an 
administrative review for the period 


August 1,1985 through July 31.1986 (the 

1985- 86 period). We published a notice 
of initiation of the antidumping duty 
administrative review on September 16, 
1986 (51 FR 32818). On August 31,1987 
Motorola requested that we conduct an 
administrative review for the period 
August 1,1986 through July 31,1987 (the 

1986- 87 period). We published a notice 
of initiation on September 21,1987 (52 
FR 35466). On November 21,1986 and 
December 3,1986, respectively, 
Matsushita Communications Industrial 
Co. (MCI) and NEC Corporation (NEC) 
responded that they had no shipments of 
the subject merchandise during the 
1985-86 period. On November 30,1987 
and December 7,1987, respectively, MCI 
and NEC responded that they had no 
shipments of the subject merchandise 
during the 1986-87 period. The 
Department has now conducted this 
administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Tariff Act). 

Scope of the Review 

Imports covered by this review are 
shipments of certain high-capacity 
pagers from Japan. The term “high- 
capacity pagers’* covers tone-only 
paging signal receivers, 3,000 or more of 
which can be operated in a paging 
system on a single radio frequency 
channel. Prior to January 1,1989, the 
merchandise was classified under items 
685.1686 and 685.7036 of the Tariff 
Schedules of the United Stats Annotated 
(TSUSA). This merchandise is currently 
classifiable under item numbers 
8527.90.80 and 8531.80.00 of the 
Harmonized Tariff Schedules (HTS). 
TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains dispositive. The review covers 
two manufacturers/exporters of certain 
high-capacity pagers from Japan, and 
the periods August 1,1985 through July 
31,1986 and August 1,1986 through July 
31.1987. 

On March 13.1992, the Department 
issued the results of a scope inquiry 
determining that parts and/or 
subassemblies imported from Japan and 
used for the manufacturing/assembly of 
high-capacity pagers are outside the 
scope of the order. 

Preliminary Results of Review 

MCI and NEC made no shipments to 
the United States of the subject 
merchandise during the periods of 
review. Consequently, we have 
preliminarily determined that the 
following margins exist for the periods 
August 1 , 1985 through July 31,1986, and 
August 1 , 1986 through July 31,1987; 
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Manufacturer / Exporter 

Margin 

(percent) 

Matsushita Communications Industrial 
Co.. Lid_____ 

i 109.00 

NEC Corporation. 

* 70.35 



1 No shipments during the period; margins are 
from the last period in which there were shipments. 


Any interested party may request a 
hearing within 10 days of publication. 
Any hearing, if requested, will be held 
44 days after the date of publication of 
this notice, or the first workday 
thereafter. Interested parties may submit 
case briefs within 30 days of the date of 
publication of this notice. Rebuttal 
briefs, limited to issues raised in the 
case briefs, may be filed not later than 
37 days after the date of publication. 

The Department will publish a notice of 
the final results of this administrative 
review, which will include the results of 
its analysis of issues raised in any such 
case briefs or at a hearing. 

Furthermore, the following deposit 
requirements will be effective for all 
shipments of the subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(1) of the Tariff Act: (1) 
The cash deposit rate for the reviewed 
companies will be that rate established 
in the final results of this administrative 
review: (2) for previously reviewed or 
investigated companies not listed above 
which received their own rate in the 
prior review, the cash deposit rate will 
continue to be the company-specific rate 
published for the most recent period; (3) 
if the exporter is not a firm covered in 
this review, a prior review, or the 
original less-than-fair-value 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the merchandise; 
and (4) the cash deposit rate for all other 
manufacturers or exporters will be the 
“all others“ rate, which we have 
preliminarily determined is 109.00 
percent, the rate for MCI in this 
administrative review. These deposit 
requirements, when imposed, shall 
remain in effect until publication of the 
final results of the next administrative 
review. 

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 353.26 
to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 


duties occurred and the subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22. 

Dated: July 31.1992. 

Alan M. Dunn, 

Assistant Secretary for Import 
A dministration. 

[FR Doc. 92-19095 Filed 6-11-92: 8:45 am) 
BILUNG CODE 3510-OS-M 


[A-247-0031 

Portland Cement, Other Than White, 
From the Dominican Republic; 
Determination Not To Revoke 
Antidumping Duty Finding 

AGENCY: International Trade 
Administration/Import Administration 
Department of Commerce. 

action: Notice of determination not to 
revoke antidumping finding. 

summary: The Department of 
Commerce is notifying the public of its 
determination not to revoke the 
antidumping finding on portland cement, 
other than white, from the Dominican 
Republic. 

EFFECTIVE DATE: August 12,1992. 

FOR FURTHER INFORMATION CONTACT. 

Joseph A. Fargo or Robert Marenick, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230, telephone: (202) 377-5253. 

SUPPLEMENTARY INFORMATION: The 

Department of Commerce (the 
Department) may revoke an 
antidumping finding, pursuant to 
§ 353.25(d)(4) of the Department’s 
regulations, if no interested party has 
requested an administrative review for 
four consecutive annual anniversary 
months and no interested party objects 
to the revocation. We had not received a 
request to conduct an administrative 
review of the antidumping finding on 
Portland cement, other than white, from 
the Dominican Republic (28 FR 4507 
May 4,1963) for the last four 
consecutive annual anniversary months. 
Therefore, pursuant to the Department’s 
regulations, on April 30,1992, we 
published in the Federal Register a 
notice of intent to revoke the finding. 

We stated in the notice that no later 
than May 31,1992, interested parties, as 
defined in § 353.2(k) of the Department’s 
regulations, may object to the 
Department's Intent to revoke the 
antidumping finding. 


Because the Department inadvertently 
failed to provide a written notification 
of this notice to all interested parties as 
required by 8 353.25(a)(4)(;;) or the 
Department’s regulations, we extended 
the period to interested parties to 
respond to June 30,1992. 

On June 18,1992, certain interested 
parties, (BoxCrow Cement; Florida 
Crushed Stone; Holnam, Inc.; 
Southdown, Inc.; North Texas Cement; 
formerly Gifford-Hill & Co.; National 
Cement Co.; Phoenix Cement and Texas 
Industries. Inc.,) objected to our intent to 
revoke this finding. Therefore, because 
several interested parties object to the 
revocation, we no longer intend to 
revoke this finding. 

Dated: August 3,1992. 

Joseph A. Spetrini, 

Deputy Assistant Secretary for Compliance . 
[FR Doc. 92-19092 Filed 8-11-92; 8:45 ami 
BILLING CODE 351O-0S-M 


[A-437-601] 

Preliminary Results of Antidumping 
Duty Administrative Review: Tapered 
Roller Bearings and Parts Thereof, 
Finished and Unfinished, From the 
Republic of Hungary 

agency: International Trade 
Administration, Import Administration, 
Department of Commerce. 

effective date: August 12.1992. 

FOR FURTHER INFORMATION CONTACT: 

Will Sjoberg or Robin Gray. Office of 
Agreements Compliance. Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230; 
telephone (202) 377-3793. 

Background 

On June 5,1991, the Department of 
Commerce (“the Department”) 
published in the Federal Register (56 FR 
25663) a notice of opportunity to request 
an administrative review of the 
antidumping duty order on tapered 
roller bearings and parts thereof, 
finished and unfinished, (TRBs) from 
Hungary (52 FR 23319, June 19.1987). 

The respondent, Magyar 
Gordulocsapagy Muvek (“MGM”), 
requested that we conduct an 
administrative review in accordance 
with 19 CFR 353.22(a). We published a 
notice of initiation of this antidumping 
duty administrative review on August 
14,1991 (56 FR 40305). The Department 
is conducting the administrative review 
in accordance with section 751 of the 
Tariff Act of 1930, as amended (the Act). 
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We sent MGM a questionnaire on 
December 31,1991, and received a 
response on February 14,1992. We 
issued a deficiency questionnaire on 
May 14.1992. On May 29,1992. MGM 
requested an additional 14 days to 
respond to the deficiency questionnaire. 
We granted the extension until June 12, 
1992. On June 11,1992, MGM requested 
that they be allowed to submit their 
deficiency questionnaire response by 
June 18,1992. We granted an extension 
for the public version until June 15,1992, 
the proprietary version remaining due 
June 12,1992. We received both the 
proprietary and the public versions after 
the June 15,1992, deadline had expired. 
In accordance with § 353.31(b)(2) of the 
Department’s regulations, we rejected as 
untimely both the proprietary and the 
public versions of the deficiency 
response. 

Scope of Review 

Imports covered by this review are 
shipments of TRBs from Hungary. This 
merchandise is classifiable under the 
Harmonized Tariff Schedule (HTS) item 
numbers 8482.20.00, 8482.91.00.60, 
8482.99.30, 8483.20.40, 8483.20.80. 

8483.30.80, 8483.90.20, 8483.90.30 and 

8483.90.80. Although the HTS item 
numbers are provided for convenience 
and customs purposes, our written 
description of the scope of this 
proceeding is dispositive. 

This review covers one manufacturer/ 
exporter of Hungarian TRBs and covers 
the period June 1,1990, through May 31, 
1991. MGM accounts for all Hungarian 
exports to the United States of the 
subject merchandise. 

United States Price 

We based the United States Price on 
purchase price, in accordance with 
section 772(b) of the Act, both because 
the subject merchandise was sold to 
unrelated purchasers in the United 
States prior to importation into the 
United States and because exporter’s 
sales price (ESP) methodology was not 
indicated by other circumstances. 
Purchase price was based on either FOB 
Hamburg port price to unrelated 
purchasers or the ex-factory price to 
unrelated purchasers. With respect to 
FOB Hamburg sales, we made 
deductions for brokerage and handling 
and foreign inland freight charges. The 
brokerage and handling charges were 
paid in convertible currency. We valued 
foreign inland freight deductions using 
surrogate data based on Mexican freight 
costs. We selected Mexico as the 
surrogate country for the reasons 
explained in the “Foreign Market Value** 
section of this notice. 


Foreign Market Value 

In the most recent review of this 
order, the Department treated Hungary 
as a non-market economy country. None 
of the parties to this proceeding are 
contesting such treatment in this review, 
so we have calculated foreign market 
value in accordance with section 773(c) 
of the Tariff Act and § 353.52 of the 
Department’s regulations. Section 773(c) 
of the Act requires us to base foreign 
market value on a valuation of the 
factors of production in a market 
economy country that is at a level of 
development comparable to the non- 
market economy country and is a 
significant producer of comparable 
merchandise. 

It is the Department’s practice to 
value factor of production inputs from 
publicly available sources in a market 
economy. Where publicly available 
sources are unavailable, we obtain 
information for valuing factors of 
production from actual acquisition from 
a market economy. 

We determined that South Africa, 
Uruguay. Algeria, Malaysia and Mexico 
would be the most appropriate 
surrogates for Hungary. We researched 
publicly available documents relating to 
the above-mentioned countries and sent 
cables requesting documentation 
relating to the values for the factors of 
production to the American Embassies 
in each possible surrogate country. We 
chose Mexico as the surrogate for 
valuing the factors of production 
because we were able to obtain more 
complete publicly available data 
pertaining to Mexico than for other 
potential surrogate countries with 
comparable economies which produced 
TRBs. 

We utilized factors of production 
reported by MGM. The material cost for 
each component was determined by 
multiplying the gross weight of steel by 
the unit price less the salable scrap. The 
scrap factor was reduced to account for 
waste and burn off. The labor cost for 
each component was calculated by 
multiplying the total labor minutes by 
the surrogate labor rate. 

We valued the factors of production 
as follows: 

• Certain raw materials costs were 
valued based on MGM’s imports of steel 
products from market economies which 
were paid for in freely convertible 
currency. 

• In the absence of market economy 
prices paid by MGM, we valued other 
raw material inputs using National 
Trade Data Bank information for 1990- 
1991. We used United States FAS export 
data to value hot-roiled steel rods, steel 
strips and steel ally scrap. 


• We valued both inland freight for 
the finished TRBs and inland freight on 
the steel inputs using publicly available 
Mexican freight rates. This information 
was taken from data obtained from the 
Mexican Freight Transportation 
Industry Chamber. 

• We valued direct labor using a 1990 
Mexican labor rate for industrial- 
commercial machinery obtained from 
the Bureau of Labor Statistics (“BLS’’). 
The BLA rate includes basic salaries, 
bonuses and other premiums paid to the 
industrial-commercial manufacturing 
industry in Mexico. We used the wage 
index published by the Bank of Mexico 
to adjust this figure to account for the 
1991 portion of the POR. The specific 
portion of the wage index used reflects 
metal products, machinery and 
equipment manufacturing in Mexico. 
Therefore, this rate is representative of 
actual labor rates in Mexico for all 
categories of employees within the 
metal products industry. 

• We were able to obtain a range of 
factory overhead and indirect labor 
rates from a number of roller bearing 
and steel producers in Mexico. We used 
a simple average of the range obtained 
from actual producers of the subject 
merchandise in Mexico as the most 
reasonable rate, given that there was no 
public information available on this 
subject. 

• We used the statutory minimum of 
ten percent of the sum of material and 
fabrication costs for general expenses. 

• We used the statutory minimum of 
eight percent of material and fabrication 
costs plus general expenses for profit. 

• Consistent with our valuation of 
packing in the Final Determinations of 
Sales at Less than Fair Value: TRBs 
From the Hungarian People’s Republic, 
52 FR 17428 (May 8.1989). TRBs From 
the Socialist Republic of Romania, 52 FR 
17433 (May 8,1989), TRBs From the 
People’s Republic of China, 52 FR 19748 
(May 27,1987), Final Results of 
Antidumping Duty Administration 
Review: TRBs From the Republic of 
Hungary, 55 FR 48146 (November 19, 
1990) and Final Results of Antidumping 
Duty Administrative Review: Tapered 
Roller Bearings and Parts Thereof. 
Finished and Unfinished. From the 
Republic of Hungary, 56 FR 41819 
(August 23,1991), the value of packing 
was based on publicly available data 
contained in the public file of the 
investigation of TRBs From Italy, 52 FR 
24198 (June 29,1987). 

Currency Conversion 

We made currency conversions in 
accordance with 19 CFR 353.60(a). 
Currency conversions were made at the 
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rates certified by the Federal Reserve 
Bank or at rates published by the 
International Monetary Fund in 
International Financial Statistics. 

Preliminary Results of the Review 

As a result of our comparison of the 
United States price to foreign market 
value, we preliminarily determine that 
the following dumping margin exists: 


Manufacturer/ 

exporter 

Time period 

Margin 

(percent) 

Magyar 



Gordulocsopagy 



Muvek. 

6/1/90-5/31/91 

1.75 


Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice. Interested 
parties may request a hearing within 10 
days of the date of publication of this 
notice and submit written comments on 
these preliminary results within 30 days 
of the date of publication of this notice 
in the Federal Register. We will hold a 
hearing, if requested, but no later than 
44 days after the date of publication, or 
the first business day thereafter. 
Interested parties may submit case 
briefs no later than 14 days before the 
date of the hearing or the first business 
day thereafter. Rebuttal briefs and 
rebuttal comments, limited to issues 
raised in the initial round of comments, 
may be filed no later than 7 days after 
submission of the initial round of 
comments or the first business day 
thereafter. The Department will publish 
the final results of this administrative 
review, including an analysis of all 
issues raised in any written comments 
or hearing. 

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary for the percentage 
stated above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Furthermore, the following deposit 
requirements will be effective for all 
shipments of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751(a)(1) of the Act: (1) The 
cash deposit rate for the reviewed 
company will be that rate established in 
the final results of this administrative 
review; (2) for previously reviewed or 
investigated companies not listed above, 
the cash deposit rate will continue to be 
the company-specific rate published for 
the most recent period; (3) if the 


exporter is not a firm covered in this 
review, a prior review, or the original 
less-than-fair-value investigation, but 
the manufacturer is, the cash deposit 
rate will be the rate established for the 
most recent period for the manufacturer 
of the merchandise; and (4) the cash 
deposit rath for all other manufacturers 
or exporters will be the "all other" rate 
established in the final results of this 
administrative review. This rate 
represents the highest rate for any firm 
with shipments in this administrative 
review, other than those firms receiving 
a rate based entirely on best information 
available. These deposit requirements, 
when imposed, shall remain in effect 
until publication of the final results of 
the next administrative review. 

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 353.26 
to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary's presumption 
that reimbursement of antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)) and 
§ 353.22 of the Department’s regulations. 

Dated: August 4,1992. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration. 

(FR Doc. 92-19094 Filed 8-11-92; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-461-008] 

Titanium Sponge From the U.S.S.R.; 
Transfer of the Antidumping Finding 
on Titanium Sponge From the U.S.S.R. 
to the Baltic States and the Former 
Republics of the Soviet Union 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of transfer of the 
antidumping finding on Titanium Sponge 
from the U.S.S.R. to the Baltic States and 
the Former Republics of the Soviet 
Union. 

SUMMARY: On August 28,1968. the 
Bureau of Customs published an 
antidumping finding on titanium sponge 
from the Union of Soviet Socialist 
Republics (33 FR 12138). In December 
1991, the U.S.S.R. divided into fifteen 
independent states. To conform to these 
changes, the Department is changing the 


original antidumping finding into fifteen 
(15) findings applicable to the Baltic 
states and the former Republics of the 
Soviet Union. The substance of each 
new finding will remain unchanged from 
the original finding, but the name and 
case number will be different. Until 
changed by a final results of 
administrative review, a uniform cash 
deposit rate will apply to all entries of 
the subject merchandise manufactured 
in what was known as the U.S.S.R. 
Interested parties who believe that the 
finding should not apply, in whole or in 
part, to any of the individual Baltic 
states or former republics of the Soviet 
Union may request a changed 
circumstances review under 19 CFR 
353.22(f). 

EFFECTIVE DATE: August 12. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Fred Baker or Robert Marenick, Office 
of Antidumping Compliance. 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC; telephone (202) 377-5255. 

SUPPLEMENTARY INFORMATION: 

Background 

On August 28,1968, the Bureau of 
Customs published in the Federal 
Register the antidumping finding on 
titanium sponge from the Union of 
Soviet Socialist Republics (USSR). On 
March 27,1987, the International Trade 
Administration (ITA) published in the 
Federal Register the most recent final 
results of review (52 FR 9323). In 
December 1991, the USSR divided into 
fifteen independent states. 

To conform to the new situation, we 
are instituting the following changes in 
our administrative procedures effective 
the date this notice publishes in the 
Federal Register: 

The Baltic states and each of the 
former Soviet republics will from 
henceforth have its own country case 
number for filing purposes. These case 
numbers will be as follows: 

Armenia. A-831-803 

Azerbaijan. A-832-803 

Belarus. A-822-803 

Estonia. A-447-803 

Georgia. A-833-803 

Kazakhstan. A-834-803 

Kyrgyzstan. A-835-803 

Latvia. A-449-803 

Lithuania. A-451-803 

Moldova. A-841-803 

Russia. A-821-803 

Tajikistan. A-842-803 

Turkmenistan. A-843-803 

Ukraine. A-823-803 

Uzbekistan. A-844-803 
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The substance of each new finding 
will not change from the original Finding, 
and the estimated cash deposit rate 
established in the most recent 
administrative review will remain in 
effect for each of the Baltic states and 
the former Soviet Republics until 
changed by a final results of a more 
recent administrative review. 

Any interested party who believes 
that the Finding should not apply, In 
whole or in part, to any of the individual 
Baltic states or former republics of the 
Soviet Union may from henceforth 
request a changed circumstances review 
under 19 CFR 353.22(f). The request must 
be supported by sufficient information 
justifying initiation of a changed 
circumstances review. 

This notice is published in accordance 
with section 751(b) of the Tariff Act of 
1930,19 U.S.C. 1673(e) and 19 CFR 
353.22(f). 

Dated: August 4.1992. 

Joseph A. Spetrini, 

Acting Assistant Secretary for Import 
Administration . 

[FR Doc. 92-19096 Filed 6-11-92; 8:45 am) 
BILLING CODE 3510-05-M 


National Oceanic and Atmospheric 
Administration 

Pacific Fishery Management Council; 
Correction in Public Meeting Date 

agency: National Marine Fisheries 
Service, NOAA, Commerce. 

The date for a public meeting of the 
Pacific Fishery Management Council’s 
Coastal Pelagic Species Plan 
Development Team originally published 
in the Federal Register at 57 FR 33940 on 
July 31,1992, has been corrected as 
follows. The correction is noted below; 
all other information originally 
published on July 31,1992, remains 
unchanged. 

Date of meeting as published at 57 FR 
33940: August 23,1992. 

Changed To: August 14,1992. 

For more information contact Patricia 
Wolf from the California Department of 
Fish and Game at (213) 590-5117 or 
Larry Jacobson from the National 
Marine Fisheries Service at (619) 545- 
7117. 

Dated: August 7,1992. 

David S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

[FR Doc. 92-19271 Filed 8-11-92; 8:45 am) 

BILLING COOC 3510-22-* 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjustment of Import Limits for 
Certain Cotton Textile Products 
Produced or Manufactured in China 

August 8,1992. 

agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: August 6.1992. 

FOR FURTHER INFORMATION CONTACT: 

Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6703. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11851 of March 
3,1972. as amended; section 204 of the 
Agricultural Act of 1958, as amended (7 
U.S.C. 1854). 

The current limits for certain 
categories are being adjusted, variously, 
for shift and carryforward. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 56 FR 60976, published on November 
29,1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

August 8,1992. 

Commissioner of Customs. 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on November 22,1991, by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton textile products, produced or 


manufactured in China and exported during 
the twelve-month period which began on 
January 1,1992 and extends through 
December 31,1992. 

Effective on August 6,1992, you are 
directed to amend further the directive dated 
November 22,1991 to adjust the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and the People's Republic of China: 


Category 

Adjusted twelve-month 
limit 1 

Levels not in a group 
300/301.. 

3,024.515 kilograms. 
2,511.325 dozen. 

1,794,024 dozen. 

347/348. 

352...... 



1 The limits have not been adjusted to account foe 
any imports exported after December 31, 1991. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 92-19101 Filed 5-11-92; 8:45 am) 

BILLING CODE 3510-OR-F 


Adjustment of an Import Limit for 
Certain Cotton Textile Products 
Produced or Manufactured In 
Guatemala 

August 7,1992. 

agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs increasing a 
limit. 


EFFECTIVE DATE: August 14, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Nicole Bivens Collinson, International 
Trade Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377—4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-5850. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3,1972, as amended; section 204 of the 
Agricultural Act of 1958, as amended (7 
U.S.C. 1854). 
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The current limit for Categories 347/ 
348 is being increased for special 
carryover. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 56 FR 56986, published on November 
7.1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the Memorandum of 
Understanding dated November 9,1989, 
but are designed to assist only in the 
implementation of certain of its 
provisions. 

Auggie D. Tantillo, 

Chairman. Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

August 7,1992. 

Commissioner of Customs, 

Department of the Treasury, Washington. DC 
20229 . 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on November 1,1991, by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of cotton textile products in Categories 347/ 
348. produced or manufactured in Guatemala 
and exported during the twelve-month period 
which began on January 1,1992 and extends 
through December 31.1992. 

Effective on August 14,1992. you are 
directed to amend the November 1 . 1991 
directive to increase the limit for Categories 
347/348 to 961,239 dozen l . 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman. Committee for the Implementation 
of Textile Agreements. 

|FR Doc. 92-19221 Filed 8-11-92: 8:45 am] 

BILLING CODE 3510-DR-F 


Adjustment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Pakistan 

August 6.1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


1 The limit has not been adjusted to account for 
any imports exported after December 31,1991. 


action: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 

EFFECTIVE DATE: August 13,1992. 

FOR FURTHER INFORMATION CONTACT: 

Anne Novak. International Trade 
Specialist, Office of Textiles and 
Apparel. U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6714. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended: section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

The current limit for Categories 347/ 
348 is being increased for swing and 
special shift, reducing the limits for 
Categories 239 and 647/648 to account 
for the increases. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27.1991). Also 
see 57 FR 14563, published on April 21, 
1992. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman. Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 

Agreements 

August 6.1992. 

Commissioner of Customs. 

Department of the Treasury. Washington. DC 
20229 . 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on April 15.1992, by the Chairman. 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton and man-made fiber textile 
products, produced or manufactured in 
Pakistan and exported during the twelve- 
month period which began on January 1,1992 
and extends through December 31.1992. 

Effective on August 13,1992. you are 
directed to amend further the directive dated 
April 15.1992 to adjust the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and Pakistan: 


Category 

Adjusted twelve-month 
limit ‘ 

239. 

870,461 kilograms. 

539,982 dozen. 

502.397 dozen. 

347/348.... 

647/648.... 



• The limits have not been adjusted to account for 
any imports exported after December 31, 1991. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

|FR Doc. 92-19100 Filed 8-11-92; 8:45 am] 

BILLING CODE 3510-DR-F 


Adjustment of Import Limits for 
Certain Cotton, Wool and Man-Made 
Fiber Textile Products Produced or 
Manufactured In Taiwan 

August 7.1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs 
adjustinglimits. 

EFFECTIVE DATE: August 14. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Ross Arnold, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927-6719. For information on 
embargoes and quota re-openings, call 
(202)377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972, as amended: section 204 of the 
Agricultural Act of 1956. as amended (7 
U.S.C. 1854). 

The current limits for certain 
categories are being adjusted, variously, 
for swing and special shift. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 56 FR 58557, published on November 
20.1991. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
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to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggic D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

August 7,1992. 

Commissioner of Customs. 

Department of the Treasury, Washington, DC 
20229 . 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on November 15.1991, by the Chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool, man-made fiber, silk 
blend and other vegetable fiber textiles and 
textile products, produced or manufactured in 
Taiwan and exported during the twelve- 
month period which began on January 1,1992 
and extends through December 31,1992. 

Effective on August 14.1992, you are 
directed to amend further the directive dated 
November 15,1991. to adjust the limits for the 
following categories, as provided under the 
terms of the current bilateral agreement, as 
amended, effected by exchange of notes 
dated August 21.1990 and September 28. 

1990: 


Category 

Adjusted twelve* month 
limit * 

Sublevels in Group 1 

611. 

625/626/627/628/629... 

2,810,422 square meters. 
16,664,930 square 

In Group 1 subgroup 

200.... 

meters. 

630,017 Kilograms. 

Sublevels rn Group II 

336..... 

123,117 dozen 

338/339. 

898,288 dozen. 

340.. 

1,204.359 dozen. 

345... 

109,577 dozen. 

347/348 . 

2.638,492 dozen of which 

359-H/659-H ■. 

not more than 

1,230,215 dozen shall 
be in Categories 347- 
W/348-W * 

4,886.747 kilograms 

435. 

18,512 dozen. 

442. 

37,101 dozen. 

444.... 

135.498 numbers. 

631... 

4,625,049 dozen pairs. 

638/639. 

6.527,691 dozen. 

640..... 

971.786 dozen of which 

642. 

not more than 281,710 
dozen shall be in Cate¬ 
gory 640-Y V 

788,940 dozen. 

5.585.844 dozen of which 

647/648 _ .. 

In Group II subgroup 
333/334/335.... 

not more than 

5,087,207 dozen shall 
be in Categories 647- 
W/648-W B . 

267,279 dozen of which 

342. 

not more than 144,776 
dozen shall be in Cate¬ 
gory 335. 

204.254 dozen. 


Category 

Adjusted twelve-month 
limit 1 

638..—.. 

339,464 dozen. 



1 The limits have not been adjusted to account for 
any imports exported after December 31. 1991. 

* Category 347-W: only HTS numbers 
6203.19.1020, 6203.19.4020. 6203.22.3020, 

6203.223030. 6203.42.4005. 6203.42.4010, 

6203.42.4015, 6203.42.4025. 6203 42.4035, 

6203.42.4045, 6203.42.4050. 6203.42.4060, 

6203.49.3020. 6210.40.2035, 6211.20.1520, 

6211.20.3010 and 6211.32.0040: Category 348-W: 
only HTS numbers 6204.12.0030, 6204 19.3030, 


6204 22.3040. 
6204.62.3000. 
6204.62.4020. 
6204.62.4050, 
6204.69.3010, 
6211.20.1550. 
6217.90.0050. 
' Category 


6204.22.3050, 

6204.62.4005. 

6204.62.4030. 

6204.62.4055. 

6204.69.9010, 


6204.29.4034. 

6204.62.4010, 

6204.62.4040, 

6204.62.4065, 

6210.50.2035. 


6211.20.6010, 6211.42.0030 and 


359-H: only HTS numbers 

6505.90.1540 and 6505.90 2060; Category 659-H: 
only HTS numbers 6502.00.9030, 6504 00.9015. 
6504 00.9060. 6505.90.5090, 6505.90.6090, 

6505.90.7090 and 6505.90.8090. 

4 Category 640--Y: only HTS numbers 

6205.30.2010, 6205.30.2020, 6205,30.2050 and 
6205.30.2060. 

• Category 647-W: only HTS numbers 

6203.23.0060. 6203.23.0070, 6203.29.2030. 

6203.29.2035. 6203.43.2500, 6203.43.3500. 

6203.43.4010, 6203.43.4020. 6203.43.4030. 

6203.43.4040, 6203.49.1500, 6203 49.2010, 

6203.49.2030, 6203.49.2040, 6203.49.2060, 

6203.49.3030, 6210.40.1035, 6211.20.1525. 

6211.20.3030 and 6211.33.0030; Category 648-W 
only HTS numbers 6204.23 0040, 6204.23.0045, 


6204.29.2020, 

6204.63.2000, 

6204.63.3530, 

6204.69.2510, 

6204.69.2560, 

6210.50.1035. 


6204.29.2025. 
6204.63.3000. 
6204.63.3532, 
6204.69.2530. 
6204.69 3030. 
6211.20.1555. 


6211.43.0040 and 6217.90.0060. 


6204.29.4038, 
6204.63.3510, 
6204 63.3540, 
6204.69.2540, 
6204.69.9030, 
6211.20.6030, 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 92-19220 Filed 8-11-92; 8:45 am] 

BILLING CO DC 3510-Dfl-F 


DEPARTMENT OF DEFENSE 

Defense Information Systems Agency 

Membership of the Defense 
Information Systems Agency Senior 
Executive Service (SES) Performance 
Review Board (PRB) 

agency: Defense Information Systems 
Agency. 

action: Notice of membership of the 
Defense Information Systems Agency, 
Senior Executive Service Performance 
Review Board. 

summary: This notice announces the 
appointment of members of the Senior 
Executive Service Performance Review 
Board of the Defense Information 
Systems Agency. The publication of 
Performance Review Board membership 
is required by 5 U.S.C. 4314(c)(4). 


The Performance Review Board 
provides fair and impartial review of 
Senior Executive Service performance 
appraisals and makes recommendations 
regarding performance and performance 
awards to the Director, Defense 
Information Systems Agency. 

EFFECTIVE DATE: August 1,1992. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Pamela J. Horvath. SES Program 
Manager. Civilian Personnel Division 
(BC). Center for Agency Services (BA), 
Defense Information Systems Agency. 
Washington, DC 20305-2000, (202) 592- 
2792. 

SUPPLEMENTARY INFORMATION: In 

accordance with 5 U.S.C. 4314(c)(4), the 
following are names and titles of the 
executives who have been appointed to 
serve as members of the Senior 
Executive Service Performance Review 
Board. The members will serve a one- 
year renewable term, effective August 1, 
1992. 

James A. Rhoads, 

Chief, Civilian Personnel Division. 

Michael F. Slawson, 

Director, Center for Agency Services. 

George J. Hoffman, 

Comptroller. 

Benham E. Morriss, 

Deputy Manager, National Communications 
System. 

E. William Harding, 

Director. Joint Data Systems Support Center. 

David T. Signori, Jr., 

Associate Director. 

John Hedrick, 

Director, Tactical Command, Control and 
Communications Agency. 

Dennis W. Groh, 

Deputy Director, Acquisition Management. 

Denis Brown, 

Director, Center for Information Management. 

Clyde Jeffcoat, 

Director. Defense Information Technology 
Services Organization. 

|FR Doc. 92-19120 Filed 8-11-92; 8:45 am) 

BILUNG CODE 3*10-05-11 


Department of the Navy 

Public Hearings for the Draft 
Environmental Impact Statement for 
Proposed Homeporting of Fast 
Combat Support Ships (AOE-6 Class) 
at Naval Weapons Station Earle, Colts 
Neck, NJ 

Pursuant to Council on Environmental 
Quality regulations (40 CFR parts 1500- 
1508) implementing procedural 
provisions of the National 
Environmental Policy Act. the 
Department of the Navy has prepared 
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and filed with the U.S. Environmental 
Protection Agency the Draft 
Environmental Impact Statement (DEIS) 
for proposed homeporting of fast combat 
support ships (AOE-6 Class) at Naval 
Weapons Station (WPNSTA) Earle. 

Colts Neck, New Jersey. 

The DEIS has been distributed to 
various federal, state, apd local 
agencies, elected officials, special 
interest groups, and the media. A limited 
number of single copies are available at 
the address listed at the end of this 
notice. 

A public hearing to inform the public 
of the DEIS findings and to solicit 
comments will be held on August 26, 
1992, beginning at 7 p.nu in the Pollock 
Auditorium, Building 500, Monmouth 
College, West Long Branch. New Jersey. 

The public hearing will be conducted 
by the Navy. Federal, state, and local 
agencies and interested parties are 
invited and urged to be present or 
represented at the hearing. Oral 
statements will be heard and 
transcribed by a stenographer; however, 
to assure accuracy of the record, all 
statements should be submitted in 
writing. All statements, both oral and 
written, will become part of the public 
record on this study. Equal weight will 
be given to both oral and written 
statements. 

In the interest of available time, each 
speaker will be asked to limit their oral 
comments to five minutes. If longer 
statements are to be presented, they 
should be summarized at the public 
hearing and submitted in writing either 
at the hearing or mailed to the address 
listed at the end of this announcement. 
All written statements must be 
postmarked by September 21.1992. to 
become part of the official record. 

As discussed during the scoping 
process, early planning for AOE-6 Class 
ship acquisition included eight ships 
with four ships to be homeported on 
each coast. Due to budget reductions, 
near-term programming for ship 
acquisition includes a total of only four 
AOE-6 Class ships with only two ships 
scheduled for homeporting on each 
coast. The DEIS addresses the impacts 
of homeporting two AOE-6 ships at 
three alternative homeport sites: 
WPNSTA Earle, WPNSTA Yorktown. 
Virginia, and WPNSTA Charleston, 
South Carolina. The DEIS also 
addresses interim homeporting at Naval 
Station Norfolk, Virginia, which would 
occur during construction activities at 
the selected homeport site. 

Additional information concerning 
this notice may be obtained by 
contacting Mr. Robert Schwarz (Code 
20). Chesapeake Division, Naval 
Facilities Engineering Command 


Building 212, Washington Navy Yard, 
Washington. DC 20374, telephone (202) 
433-3387. 

Dated: August 7. 1992. 

Patrick W. Kelley, 

Captain, fACC. USN, Federal Register Liaison 
Officer. 

[FR Doc. 92-19266 Filed 8-11-02; 8:45 am] 
Billing code mio-ae-n 


DEPARTMENT OF EDUCATION 

Office of Management and Budget/ 
Chief Financial Officer, Office of 
Administrative Law Judges; Intent To 
Compromise a Claim, Iowa Department 
of Education 

agency: Department of Education. 
action: Notice of intent to compromise 
a claim. 

summary: The Department intends to 
compromise a claim against the Iowa 
Department of Education now pending 
before the Office of Administrative Law 
Judges (OALJ), Docket No. 91-85-R. (20 
U.S.C. 1234a(j) (1988)). 
dates: Interested persons may comment 
on the proposed action by submitting 
written data, views, or arguments on or 
before September 28,1992. 
addresses: All comments concerning 
this notice should be addressed to 
Jeffrey C. Morhardt, Esq., Office of the 
General Counsel. U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 4091, FOB-6. Washington, DC 
20202-4013. 

FOR FURTHER INFORMATION CONTACT". 

Jeffrey C. Morhardt. Esq. Telephone: 
(202) 401-3690. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-877-8339 (in the Washington. DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: The 
claim in question arose from an audit of 
the financial affairs and operations of 
the Iowa Department of Education 
(State) for the fiscal year ending June 30. 
1989. The audit was performed by the 
Office of the Auditor of State, State of 
Iowa, to fulfill the requirements of 
Office of Management and Budget 
Circular A-128. The audit included the 
evaluation of the internal control 
systems, including applicable internal 
administrative controls, used in 
administering Federal financial 
assistance programs. Among the 
systems examined was the State's 
system of maintaining time distribution 
records for employees who have multi¬ 
program responsibilities. Time 
distribution records show how an 


employee’s time has been divided 
among his or her different program 
responsibilities. During the course of the 
audit, the auditors discovered that the 
State maintained no system of time 
distribution records. 

Based on this finding, the Director of 
the Office of Financial and Management 
Control Office of Human Resources and 
Administration (Department) notified 
the State in a Program Determination 
Letter (PDL), dated September 30.1991, 
that it had to repay a total of $130,280 in 
Federal grant funds. In failing to 
maintain time distribution records, the 
State violated sections 437 and 435(b)(5) 
of the General Education Provisions Act 
(GEPA). Section 435(b)(5) of GEPA (20 
U.S.C. 1232d(b)(5)) states in relevant 
part that the State will use fiscal control 
and fund accounting procedures that 
will ensure proper disbursement of, and 
accounting for, Federal funds paid to the 
State under each program. In addition, 
the State violated the provisions of 34 
CFR 80.20(b) and 34 CFR 80.22 (OMB 
Circular A-67) (1988), which state in 
relevant part that salaries and wages of 
individual employees chargeable to 
more than one grant program or other 
cost objective will be supported by 
appropriate time distribution records. 
The State appealed the Department’s 
determination to the OALJ. The parties 
jointly requested, and the proceedings 
were stayed for, mediation under the 
auspices of the Federal Mediation and 
Conciliation Service. 

The Department’s original claim of 
$130,280 was reduced to $112,793 by 
stipulation, based on documentation 
submitted by the State during mediation. 
Specifically, the State submitted 
alternative documents regarding two of 
its employees that support the State's 
salary charges for these individuals, in 
the amount of $17,487, to Federal 
education programs. 

The Department proposes to 
compromise the full amount of the 
outstanding $112,793 claim for $56,000. 

In its response to the PDL and during the 
process of mediation, the State gave 
assurances that it had installed a system 
of time distribution records. With its 
assurances, the State also provided the 
Department with models of the system’s 
documentation and operation. The 
Department is satisfied that the systemic 
deficiencies that resulted in the claim 
have been corrected and will not recur. 
Future audits will determine whether 
this system is being used in accordance 
with Federal requirements. Based on 
these factors. 89 well as the percentage 
of the claim to be repaid and the risk 
and cost of litigating the claim through 
the appeal process, the Department has 
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determined that it would not be 
practical or in the public interest to 
continue this proceeding. 

The public is invited to comment on 
the Department's intent to compromise 
this claim. Additional information may 
be obtained by writing to Jeffrey C. 
Morhardt, Esq. at the address given at 
the beginning of this notice. 

Dated: August 7. 1982. 

William D. Hansen. 

Acting Assistant Secretary for Office of 
Management and Budget/ Chief Financial 
Officer. 

|FR Doc. 92-19152 Filed 8-11-92: 8:45 am) 

BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

(Project Nos. 2311-001, et al.) 

Hydroelectric Applications [James 
River-New Hampshire Electric, Inc., et 
al.]; Applications 

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection: 

a. Type of Application: New Major 
License. 

b. Project No.: 2311-001. 

c. Date Filed: December 23,1991. 

d. Applicant: James River-New 
Hamsphire Electric, Inc. 

e. Name of Project: Gorham Project. 

f. Location: On the Androscoggin 
River, Coos County, New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)—825(r). 

h. Applicant Contact: Mr. George W. 
Hill James River-New Hampshire 
Electric, Inc. 650 Main Street, Berlin, NH 
03570-2489 (603) 752-^600. 

i. FERC Contact: Michael Dees (202) 
219-2807. 

j. Deadline Date: October 5,1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph E. 

l. Description of Project: The Gorham 
Project’s principal features consist of a 
dam, a power canal, a powerhouse, an 
impoundment, and appurtenant 
facilities. For the existing condition, the 
Project has a total nameplate generator 
capacity of 4.8 megawatts (MW) and an 
average annual generation of about 
29,100 megawatt-hours (MWH). James 
River is proposing to replace two 
existing generating exciters with a new 
unit of a capacity of 1.3 MW. Due to this 
proposal the average annual generation 
would increase to 33,500 MWH. In 


detail, the existing and proposed project 
is described as follows: 

(1) A dam. totaling about 775 feet long, 
consisting of (a) a west earthen dike. 133 feet 
long, having a concrete core wall, with a crest 
elevation of 820.0 feet msl; (b) a 300-foot-long 
by 18-foot-high rock-filled timber-crib 
spillway section, with a crest elevation of 
807.3 feet mean sea level (msl). topped with 
dashboards, 6 feet high: (c) a 122-foot-long 
gate section, having eight operable and two 
inoperable stoplog gates, each about 7.5 feet 
wide, with a sill elevation of 795.0 feet msl, 
topped with a gatehouse. 113 feet long by 16 
feet wide, housing eight screw-stem 
operators; and (d) an east earthen dike, 220 
feet long, having a concrete core wall, with a 
crest elevation of 820.0 feet msl; 

(2) A power canal, about 3.350 feet long by 
100 feet wide by 18 feet deep, with a normal 
canal water elevation of 812.8 feet msl. 
bordered by two earth dikes, with an existing 
crest elevation of 815.0 feet msl and a 
proposed crest elevation of 817.0 feet msl; 

(3) A brick and steel powerhouse, about 20 
feet high by 74 feet wide by 127 feet long, 
equipped with four existing (each having a 
capacity of 1.200 kilowatt (kW) and a 
hydraulic capacity of 550 cubic feet per 
second (cfs)) and one proposed (1.300 kW, 

600 cfs) horizontal Francis hydroelectric 
totaling (A) a rated capacity of 6,100 kW; (b) 
a hydraulic capacity of 2,800 cfs; (c) an 
existing average annual generation of 29.100 
MWH and (d) a proposed average annual 
generation of 33.500 MWH; and (f) each 
having a designed head of 29 feet; 

(4) An impoundment, about 4,700 feet long, 
having (a) a surface area of about 45 acres 
(AC): (b) a gross storage capacity of 370 acre- 
feet (AF), but a negligible useable storage 
capacity; (c) a normal pool headwater 
elevation of 813.3 feet msl: and (d) a normal 
tailwater elevation of 781.6 feet msl in the 
370-foot-long tailrace area; and 

(5) Appurtenant facilities. 

The existing project would also be 
subject to Federal takeover under 
Sections 14 and 15 of the Federal Power 
Act. 

m. Purpose of Project- The purpose of 
the project is to generate electric power 
for use in the applicant's pulp and paper 
mills. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
E. 

o. Available Location of Application: 

A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington, DC, 20426, or by calling 
(202) 208-1371. A copy is also available 
for inspection and reproduction at James 
River-New Hampshire Electric, Inc., 50 
Main Street, Berlin, NH. 03570-2489, 

(603) 752-4600. 

2a. Type of Application: New License. 

b. Project No.: 2336-009. 


c. Date filed: December 17,1991. 

d. Applicant: Georgia Power 
Company. 

e. Name of Project: Lloyd Shoals. 

f. Location: On the Ocmulgee River in 
Butts. Jasper, and Newton Counties. 
Georgia. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Major H. 
Thompson, Jr.. Manager, FERC Licensing 
and Compliance, 333 Pedimont Avenue, 
16th Floor, Atlanta, GA 30308, (404) 526- 
7140. 

i. FERC Contact James Hunter at 
(202) 219-2839. 

j. Deadline Date: October 9,1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached paragraph El. 

l. Description of Project: The project 
consists of: (1) A reservoir with a 
surface area of 4,750 acres at normal full 
pool elevation 530 feel msl; (2) a 105- 
foot-high dam With a 530-foot-long earth 
embankment tie-in to the left bank and 
three concrete gravity sections; a 728- 
foot-long spillway section, a 198-foot- 
long gated intake section with six 12- 
foot by 12-foot octagonal water 
passageways through the dam 
connecting to the generating units, and a 
143-foot-long non-overflow section at 
the right bank; (3) a concrete and brick 
powerhouse attached to the intake 
section containing six generating units 
with a total installed capacity of 18 MW; 
and (4) two step up transformers 
connecting directly to the applicant’s 
distribution system. The average annual 
generation is 63.4 GWh. The applicant is 
not proposing any power-related 
changes to the existing project works. 

m. Purpose of Project Power 
generated at the project is delivered to 
customers within the applicant's service 
area. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. Available Locations of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington. DC 20426, or by calling 
(202) 208-1371. A copy is also available 
for inspection and reproduction at 
Georgia Power Company's office at 333 
Piedmont Avenue, Atlanta, Georgia, 

(404) 526-8526. 

a. Type of Application: New Major 
License. 

b. Project No.: 2362-002. 

c. Date filed: December 30,1991 
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d. Applicant Blandin Paper Company. 

e. Name of Project Blandin 
Hydroelectric Project. 

f. Location: On the Mississippi River 
in the city of Grand Rapids in Itasca 
County. Minnesota. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact Mr. Joseph 
Maher. Manager of Engineering. Blandin 
Paper Company, 115 First Street SW., 
Grand Rapids, Minnesota 55744. (218) 
327-6398. 

i. FERC Contact Michael Strzelecki at 
(202) 219-2827. 

j. Comment Date: October 5,1992. 

k. Status of Environmental Analysis: 
This application is ready for 
environmental analysis at this time—see 
attached paragraph D6. 

l. Description of Project The run-of- 
river project as licensed consists of: (1) 

A 25-foot-high dam on the Mississippi 
Riven (2) a 465-acre impoundment: (3) a 
powerhouse containing two generating 
units having a total installed capacity of 
2.1 MW; (4) a short transmission line 
extending from the powerhouse to the 
Blandin mill; and (5) appurtenant 
facilities. 

The Applicant is not proposing any 
changes to the existing project works as 
licensed. The Applicant estimates the 
average annual generation from this 
project to be 10,565 MWh. 

m. Purpose of Project: All project 
energy generated would be utilized by 
the applicant. 

n. This notice also consists of the 
following standard paragraphs: B1 and 
D6. 

o. Available Locations of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington, DC 20426, or by calling 
(202) 208-1371. A copy is also available 
for inspection and reproduction at the 
Blandin Paper Company referenced 
above. 

4a. Type of Application: Subsequent 
License. 

b. Project No.: 2390-001. 

c. Date Filed: December 31,1991. 

d. Applicant Central Vermont Public 
Service Corporation. 

e. Nome of Project Pierce Mills 
Project. 

f. Location: On the Passumpsic River 
in Caledonia County, Vermont. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Robert de R. 
Stein. Central Vermont Public Service 
Corporation. 77 Grove Street. Rutland. 
VI' 05701. (802) 773-2711. 


i. FERC Contact Mike Dees (202) 219- 
2807. 

Comment Date: October 5,1992. 
Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph El. 

l. Description of Project The project 
as licensed consists of the following: A 
dam structure, a powerhouse, an intake 
structure with a penstock, an 
impoundment, a transmission line, and 
appurtenant facilities. The existing 
project has a generator capacity of 250 
kilowatts (kW), a hydraulic capacity 
range of 90 to 200 cubic feet per second 
(cfs), and an average annual generation 
of about 1,610 megawatt-hours (MWH). 

The applicant has proposed to change 
the existing operation of daily peaking 
to a run-of-river operation. The 
applicant would maintain 0.5- to 1-inch- 
high of water passing over the spillway 
and into the 330-foot-long bypass reach. 
This amount of water is equivalent to a 
flow of 7.5 cfs. 

In detail, the project is described as 
follows: 

(1) A concrete gravity dam consisting of a 
spillway section. 93 feet long by 18 feet high, 
with a crest elevation of 603.5 feet mean sea 
level (msl). topped with 1.5-foot-high 
flashboards: 

(2) An intake structure, totaling 37 feet 
long, consisting of (a) a retaining wall. 17 feet 
long, with a crest elevation of 610.5 feet msl: 
and (b) a non-overflow section, with a 10- 
foot-high by 10-foot-wide bulkhead gate, 
leading to a 6-foot-diameter, 246-foot-long 
steel penstock: 

(3) A powerhouse, 22 feet long by 22 feet 
wide, equipped with a vertical Francis 
hydroelectric generating unit, with (a) a rated 
capacity of 250 kilowatts (kW); (b) a 
hydraulic capacity range of 90 to 200 cubic 
feet per second (cfs); (c) an average annual 
generation of 1.610 megawatt-hour (MWH); 
and (d) a gross head of 18.3 feet; 

(4) An impoundment having (a) a surface 
area of 24.7 acres (AC); (b) a usable storage 
capacity of 24.7 acre-feet (AF); and (c) a 
norma) headwater elevation of 005.0 feet ms! 
and tailwater elevation of 588.7 feet msl; 

(5) A 123-kilovolt (kV). transmission line; 
and 

(6) Appurtenant facilities. 

m. Purpose of Project Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street. NE., room 3104. 
Washington, DC, 20426, or by calling 
(202) 208-1371. A copy is also available 


for inspection and reproduction at 
Central Vermont Public Service 
Corporation, 77 Grove Street. Rutland. 
VT 05701. 

5a. Type of Application: Subsequent 
License. 

b. Project No.: 2397-001. 

c. Date Filed: December 31.1991. 

d. Applicant Central Vermont Public 
Service Corporation. 

e. Name of Project Gage Project. 

f. Location: On the Passumpsic River 
in Caledonia County. Vermont 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Robert de R. 
Stein Central Vermont Public Service 
Corporation 77 Grove Street Rutland. 

VT 05701 (802) 773-2711. 

i. FERC Contact: Mike Dees (202) 219- 
2807. 

j. Comment Dote: October 5.1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph El. 

l. Description of Project: The existing 
Gage Project’s principal features consist 
of a dam structure, a powerhouse, an 
intake structure with a power tunnel an 
impoundment, a transmission line, and 
appurtenant facilities. The existing 
project has a generator capacity of 700 
kilowatts (kw), a hydraulic capacity 
range of 170 to 700 cubic feet per second 
(cfs), and an average annual generation 
of about 2.766 megawatt-hours (MWH). 

The applicant has proposed to change 
the existing operation of daily peaking 
to a run-of-river operation. To enhance 
1.7 miles of river reach downstream of 
the project, the applicant also proposed 
to maintain 3-inch-high of water passing 
just over the spillway section, rather 
than the entire dam length. This amount 
of water is equivalent to a flow of 17 cfs. 

In detail the project is described as 
follows: 

(1) A concrete gravity dam consisting of 
three spillway sections: (a) The North 
section. 176 feet long by maximum height of 
13 feet, with a crest elevation of 5342 feet 
mean sea level (msl). topped with 6.0-foot- 
high hinged-flashboarda; (b) the concrete- 
capped Center section, constructed on a rock- 
ledge island, about 30 feet long, with a crest 
elevation of 542.1 feet msl; and (c) the South 
section, 43 feet long by 18 feet high, with a 
crest elevation of 538.9 feet msl. topped with 
1.0-foot-high wooden flashboards. 

(2) An intake structure consisting of (a) a 
51-foot-wide headgate structure with four 
headgates; and (b) a 90-foot-long by 44-foot¬ 
wide by 16-footKieep power canal 

(3) A powerhouse, equipped with two 
vertical S. Morgan Smith hydroelectric 
generating units: (a) one is rated at 300 
kilowatts (kW) and one rated at 400 kW, 
totaling a plant rated capacity of 700 kW: (b) 
a hydraulic capacity range of 170 to 700 cubic 
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feet per second (cfs); (c) an average annual 
generation of 2.766 megawatt-hours (MWH); 
and (d) a gross head of 15 feet; 

(4) An impoundment having (a) a surface 
area of 15.2 acres (AC); (b) a useable storage 
capacity of 13.8 acre-feet (AF); and (c) a 
normal headwater elevation of 539.9 feet msl 
and tailwater elevation of 524.9 feet msl; 

(5) A 12.5-kilovolt (kV), transmission line; 
and 

(6) Appurtenant facilities. 

m. Purpose of Project: Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. A vailnble Location of Applicant; A 
copy of the application, as amended and 
supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington, DC, 20426, or by calling 
(202) 200-1371. A copy is also available 
for inspection and reproduction at 
Central Vermont Public Service 
Corporation, 77 Grove Street, Rutland. 
VT, 05701. 

6 a. Type of Application: Subsequent 
License. 

b. Project No.: 2399-001. 

c. Date Filed: December 31.1991. 

& Applicant Central Vermont Public 
Service Corporation. 

e. Name of Project Arnold Falls 
Project. 

f. Location: On the Passumpsic River 
in Caledonia County, Vermont. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact Mr. Robert de R. 
Stein Central Vermont Public Service 
Corporation 77 Grove Street Rutland, 

VT 05701 (902) 773-2711 

i. FERC Contact Mike Dees (202) 219- 
2807. 

j. Comment Date: October 5.1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph El. 

l. Description of Project The existing 
Arnold Falls Project’s principal features 
consist of a dam structure, a 
powerhouse, an impoundment, a 
transmission line, and appurtenant 
facilities. The existing project has a 
generator capacity of 350 kilowatts 
(kW), a hydraulic capacity range of 150 
to 262 cubic feet per second (cfs), and an 
average annual generation of about 
1,580 megawatt-hours (MWH). 

The applicant has proposed to change 
the existing operation of daily peaking 
to a run-of-river operation. The 
applicant would maintain 0.5- to 1-inch- 
high of water passing over the spillway 
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and into the 300-foof-long bypass reach. 
This amount of water is equivalent to a 
flow of 20 cfs. 

In detail, the project is described as 
follows: 

(1) A timber crib dam consisting of two 
spillway sections: (a) the North dam section. 
189 feet long by 18 feet high, with a crest 
elevation of 572.72 feet mean sea level (msl). 
topped with 1.5-foot-high Dashboards; and (t>) 
the South dam section. 66 feet long by 15 feet 
high, with a crest elevation of 572M msl, 
topped with 1.5-foot-high Dashboards; 

(2) A powerhouse. 18 feet long by 21 feet 
wide, equipped with a vertical S. Morgan 
Smith hydroelectric generating unit, with (a) 
a rated capacity of 350 kilowatts (kW); (b) a 
hydraulic capacity range of 150 to 262 cubic 
feet per second (cfs); (c) an average annual 
generation of 1,580 megawatt-hours (MWH); 
and (d) a gross head of 18 feet: 

(3) An impoundment having (a) a surface 
area of 7.2 acres (AC); (b) a useable storage 
capacity of 10.8 acre-feet (AF); and (c) a 
normal headwater efevation of 574.3 feet msl 
and tailwater elevation of 556.12 feet msl; 

(4) A 12.5-kilovolt (kV), transmission line; 
and 

(5) Appurtenant facilities. 

m. Purpose of Project Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. Available Location of Application: 
A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington, DC. 20426, or by calling 
(202) 208-1371. A copy is also available 
for inspection and reproduction at 
Central Vermont Public Service 
Corporation, 77 Grove Street, Rutland, 
VT. 05701. 

7a. Type of Application: Subsequent 
License. 

b. Project No.: 2400-001. 

c. Date Filed: December 31.1991. 

d. Applicant: Central Vermont Public 
Service Corporation. 

e. Nome of Project Passumpsic 
Project. 

f. Location: On the Passumpsic River 
in Caledonia County, Vermont. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a}-825(r). 

h. Applicant Contact: Mr. Robert de R. 
Stein, Central Vermont Public Service 
Corporation, 77 Grove Street, Rutland, 

VT 05701 (802) 773-2711. 

i. FERC Contact: Mike Dees (202) 219- 
2807. 

j. Comment Date: October 5,1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph El. 


1. Description of Project: The existing 
Passumpsic Project’s principal features 
consist of a dam structure, a 
powerhouse, an intake structure with a 
power tunnel, an impoundment, a 
transmission line, and appurtenant 
facilities. The existing project has a 
generator capacity of 700 kilowatts 
(kW), a hydraulic capacity range of 195 
to 460 cubic feet per second (cfs), and an 
average annual generation of about 
3,868 megawatt-hours (MWH). 

The applicant has proposed to change 
the existing operation of daily peaking 
to a run-of-river operation. To enhance 
0.8-acre of bypass reach downstream of 
the project, the applicant also proposed 
to maintain 0.5- to 1-inch-high of water 
passing over the spillway section. This 
amount of water is equivalent to a flow 
of 20 cfs. 

in detail, the project is described as 
follows: 

(1) A concrete gravity dam consisting of 
two spillway sections: (a) the North section. 
126 feet long by maximum height of 10 feet, 
with a crest elevation of 519.98 feet mean sea 
level (msik topped with 1.0-foot-high 
Dashboards; and (b) the South section. 122 
feet long by maximum height of 10 feet, with 
a crest elevation of 519.98 feet msl, topped 
with 1.0-foot-high Dashboards; 

(2) An intake structure consisting of (a) a 
27-foot-wide headgate structure with two 
headgates, each measuring about 12 feet wide 
by 8 feet high; and (b) a 87-foot-long by 19- to 
22-foot-wide power canal with a ice/waste 
sluice gate and a 24-foot-long overflow 
spillway located on the canal's outboard 
wall; 

(3) A powerhouse, equipped with one 
vertical Francis hydroelectric generating unit 
with (a) a rated capacity at 700 kilowatts 
(kW); (b) a hydraulic capacity range of 195 to 
460 cubic feet per second (cfs); (c) an average 
annual generation of 3.868 megawatt-hours 
(MWH); and (d) a gross head of 24 feet; 

(4) An impoundment having fa) a surface 
area of 18.3 acres (AC); (b) a useable storage 
capacity of 18.4 acre-feet (AF): and (c) a 
normal headwater elevation of 520.98 feet msl 
and tailwater elevation of 496.98 feet msl* 

(5) A 12.5-kilovolt (kV), transmission lines; 
and 

(6) Appurtenant facilities. 

m. Purpose of Project Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. Available Location of Application: 

A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street. NE., room 3104, 
Washington, DC. 20426, or by calling 
(202) 208-1371. A copy is also available 
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for inspection and reproduction at 
Central Vermont Public Service 
Corporation. 77 Grove Street, Rutland, 
VT, 05701. 

8a. Type of Application: New Major 
License. 

b. Project No.: 2440-002. 

c. Dote filed: December 18,1991. 

d. Applicant: Northern States Power 
Company—Wisconsin. 

e. Name of Project: Chippewa Falls. 

f. Location: On the Chippewa River 
near Chippewa Falls in Chippewa 
County, Wisconsin. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Anthony G. 
Schuster, 100 North Barstow Street, P.O. 
Box 8, Eau Claire. WI 54702, (715) 839- 
2621. 

i. FERC Contact: Ms. Julie Bernt, (202) 
219-2814. 

j. Deadline Date: October 9,1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached paragraph El. 

l. Description of Project: The licensed 
project would consist of the following 
existing facilities: (1) Two 29-foot-high 
earth embankment dams; (2) a 572-foot 
concrete spillway; (3) a reservoir with a 
surface area of 270 acres at surface 
elevation 839.5 feet m.s.l. and a storage 
area of 2,250 acre-feet; (4) a powerhouse 
containing six generating units with a 
total rated capacity of 21.6 MW; and, 
appurtenant facilities. The applicant is 
proposing no changes to the project. The 
average annual net energy generation is 
5,422.668 MWh. The applicant owns all 
the existing project facilities. 

The existing project would also be 
subject to Federal takeover under 
sections 14 and 15 of the Federal Power 
Act. 

m. Purpose of Project: Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. Available Location of Application: 

A copy of the application is available 
for inspection and reproduction at the 
Commission’s Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington, DC 20426, or by calling 
(202) 208-1371. A copy is also available 
for inspection and reproduction at 
Northern States Power Company— 
Wisconsin. 100 Barstow Street, Eau 
Claire, WI 54702, or by calling (715) 839- 
2621. 

9a. Type of application: Subsequent 
License. 

b. Project No.: 2444-002. 

c. Date Filed: December 20,1991. 


d. Applicant: Northern States Power 
Company. 

e. Name of Project: White River Hydro 
Project. 

f. Location: On the White River in 
Ashland County, Wisconsin. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Anthony G. 
Schuster, Vice President, Northern 
States Power Company, 100 North 
Barstow Street, P.O. Box 8, Eau Claire, 
WI 54702, (715) 839-2621. 

i. FERC Contact: Ed Lee (202) 219- 
2809. 

j. Comment Date: October 9,1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph El. 

l. Description of Project: The project 
as licensed consists of the following: (1) 
Two existing earthen embankments, a 
400 foot long northern section and a 300 
long southern section, with a maximum 
height of 48 fee 4 !; (2) an existing reservoir 
with a surface area of 56 acres and an 
estimated 391 acre-feet of total storage 
volume at the normal maximum surface 
election of 711.2 MSL; (3) an existing 
reinforced concrete spillway section, 70 
feet long, composed of (a) a gated 
spillway section with two 25 foot long 
by 26.5 foot tall bays, each housing a 
radial steel Tainter gate, and (b) a 
reinforced concrete non-overflow 
section, approximately 20 feet long, with 
an intake structure for the 7 foot 
diameter pipeline; (4) existing intake 
and outlet works consisting of (a) a 7 
foot diameter reinforced concrete 
pipeline. 1,345 feet long, (b) a steel surge 
tank, 16 feet in diameter by 62 feet tail, 
and (c) a 54 inch steel y-shaped 
penstock that feeds water from the surge 
tank to the powerhouse; (5) an existing 
powerhouse, constructed of reinforced 
concrete and brick masonry, 39 feet by 
69 feet and 1 story tall, containing (a) 
two horizontal Francis turbines with a 
combined hydraulic capacity of 280 cfs, 
manufactured by S. Morgan Smith, (b) 
two Westinghouse generators, rated at 
500 kW each for a total of 1,000 kW; (6) 
and existing apprutenant facilities. No 
changes are being proposed for this 
subsequent license. The applicant 
estimates the average annual generation 
for this project would be 5,326 MWH. 

The dam and existing project facilities 
are owned by the applicant. 

m. Purpose of Project: Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: Bl and 
El. 

o. A vailable Location of Application: 

A copy of the application, as amended 


as amended and supplemented, is 
available for inspection and 
reproduction at the Commission’s Public 
Reference and Files Maintenance 
Branch, located at 941 North Capitol 
Street, NE., room 3104, Washington, DC. 
20426. or by calling (202) 208-1371. A 
copy is also available for inspection and 
reproduction at Northern States Power 
Company, 100 North Barstow Street, Eau 
Claires, WI or calling (715) 829-2621 

10a. Type of Application: New 
License. 

b. Project No.: 2689-001. 

c. Date Filed: December 27,1991. 

d. Applicant: Scott Paper Company. 

e. Name of Project: Oconto Falls 
Hydro Project. 

f. Location: On the Oconto River in 
Oconto County, Wisconsin. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Thomas W. 
Cosgrove, General Manager, Scott Paper 
Company, 106 East Central Avenue, 
Oconto Falls, WI 54154, (414) 846-3411. 

i. FERC Contact: Ed Lee (202) 219- 
2809. 

j. Comment Date: October 9,1992. 

k. Status of Environmental Analysis: 
This application is not ready for 
environmental analysis at this time—see 
attached standard paragraph El. 

l. Description of Project: The project 
as licensed consists of the following: (1) 
An existing concrete non-overflow dam, 
55 feet long with a maximum height of 
16 feet; (2) an existing overflow 
spillway, constructed of rock-filled 
timber cribs with a concrete cap, 186 
feet long by 18 feet high; (3) an existing 
masonry and concrete non-overflow, 186 
feet long and 17 feet high, containing an 
18 foot long intake for the west 
powerhouse (located on the west bank 
of the river); (4) an existing reservoir 
with a surface area of 9.2 acres and a 
total storage volume of 50 acre-feet at 
the normal maximum surface elevation 
of 701.7; (5) an existing rectangular 
concrete flume, 16.0 feet by 8.2 feet and 
approximately 230 feet long, conveying 
water to the ea$t powerhouse (located 
on the east bank of the river); (6) an 
existing concrete penstock, 50 feet long, 
conveying water to the west 
powerhouse; (7) the existing concrete 
and masonry east powerhouse, 26 feet 
wide by 41 feet long, containing (a) a 
horizontal Francis turbine manufactured 
by Leffel, and (b) a General Electric 
generator rated at 360 kW; (8) an 
existing tailrace, excavated from 
bedrock with a 377 foot long by 6 foot 
high training wall; (9) the existing 
concrete and steel west powerhouse, 47 
feet wide by 31 feet long, containing (a) 

a vertical Kaplan turbine, manufactured 
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by S. Morgan Smith and rated at 2,230 
hp (providing a combined project design 
hydraulic capacity of 770 cfs], and (b) a 
Genera! Machinery generator rated at 
1,500 kW, providing a total project rating 
of 1,860 kW; (10) an existing tailrace, 
excavated from bedrock with a 370 foot 
long by 6 foot high training wall; and 
(11) existing and proposed appurtenant 
facilities. No changes are being 
proposed for this new license. The 
applicant estimates the average annual 
generation for this project would be 
8,413 MWH. The dam and existing 
project facilities are owned by the 
applicant. The existing project would 
also be subject to Federal takeover 
under sections 14 and 15 of the Federal 
Power Act. 

m. Purpose of Project : Project power 
would be utilized by the applicant for 
sale to its customers. 

n. This notice also consists of the 
following standard paragraphs: El and 
El. 

o. Available Location of Application: 

A copy of the application, as amended 
and supplemented, is available for 
inspection and reproduction at the 
Commission's Public Reference and 
Files Maintenance Branch, located at 
941 North Capitol Street, NE., room 3104, 
Washington, DC, 20426, or by calling 
(202) 208-1371. A copy is also available 
for inspection and reproduction at Scott 
Paper Company, 106 East Central 
Avenue, Oconto Falls, W1 or calling 
(414) 846-3411. 

a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11307-000. 

c. Date Filed: July 6,1992. 

d. Applicant: City of Marseilles, 

Illinois. 

e. Name of Project Marseilles 
Hydroelectric Project 

f. Location: On the Illinois River, near 
Marseilles, La Salle County, Illinois. 

g. Filed Pursuant to: Federal Power 
Act. 18 U.S.C. 791(a)-825(r). 

h. Applicant Contact Mr. Michael A 
Etscheid, 2713 North Columbus, Ottawa. 
IL 61350. 

i. FERC Contact Michael Dees (202) 
219-2807. 

i. Comment Date: October 9.1992. 

k. Competing Application: Project No. 
11297-000. 

Date Filed: June 1,1992. 

Competition Due Dote: September 10, 
1992. 

l. Description of Project: The proposed 
project would utilize the existing Corps 
of Engineers' Marseilles Lock and Dam 
and would consist of: (1) An existing 
intake canal; (2J a new powerhouse to 
house four hydropower units with a 
combined capacity of 10.6 MW; (3) a 
transmission line 100 feet long: and (4) 


appurtenant facilities. The estimated 
annual energy production is 60 GWh. 
The project energy would be sold to 
utilities or municipalities. Applicant 
estimates that the cost of the work to be 
performed under the preliminary permit 
would be $200,000. The proposed project 
site is owned by Illinois Power 
Company. 

m. This notice also consists of the 
following standard paragraphs: A8. A10, 
B, C, and D2. 

Standard Paragraphs 

A8. Preliminary Permit—Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
Filing competing preliminary permit 
applications or notices of intent. Any 
completing preliminary permit or 
development application or notice of 
intent to file a competing preliminary 
permit or development application must 
be Filed in response to and in 
compliance with the public notice of the 
initial preliminary permit application. 

No competing applications or notices of 
intent to file completing applications may 
be filed in response to this notice. A 
completing license application must 
conform with 18 CFR 4.30 (b)(1) and (9) 
and 4.36. 

A10. Proposed Scopie of Studies under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
will be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of th e Ru les of Practice 
and Procedure, 18 CFR 385.210, .211, 214. 
In determining the appropriate action to 
take, the Commission will consider all 
protests or other comments filed, but 
only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

Bl. Protests or Motions to Intervene— 
Anyone may submit a protest or a 
motion to intervene in accordance with 
the requirements of Rules of Practice 
and Procedure, 18 CFR 385.210, 385.211, 


and 385.214. In determining the 
appropriate action to take, the 
Commission will consider all protests 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any protests or 
motions to intervene must be received 
on or before the specified deadline date 
for the particular application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION’\ 
“COMPETING APPLICATION", 
“PROTEST", “MOTION TO 
INTERVENE", as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission's regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20428. An 
additional copy must be sent to Director, 
Division of Project Review, Federal 
Energy Regulatory Commission, room 
1027. at the above-mentioned address. A 
copy of any notice of mtent, competing 
application or motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 

D2. Agency Comments—Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtained by agencies directly 
from the Applicant If an agency does 
not file comments within the time 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency's comments must also 
be sent to the Applicant’s 
representatives. 

D6. Filing and Service of Responsive 
Documents—The application is ready 
for environmental analysis at this time, 
and the Commission is requesting 
comments, reply comments, 
recommendations, terms and conditions, 
and prescriptions. 

The Commission directs, pursuant to 
section 4.34(b) of the regulations (see 
Order No. 533 issued May 8,1991, 56 FR 
23108, May 20,1991) that all comments, 
recommendations, terms and conditions 
and prescriptions concerning the 
application be filed with the 
Commission within 60 days from the 
issuance date of this notice. (October 5, 
1992 for Project No. 2362-002). All reply 
comments must be filed with the 
Commission within 105 days from the 
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date of this notice. (November 17,1992 
for Project No. 2362-002). 

Anyone may obtain an extension of 
time for these deadlines from the 
Commission only upon a showing of 
good cause or extraordinary 
circumstances in accordance with 18 
CFR 385.2008. 

All findings must (1) bear in all capital 
letters the title “PROTEST*, “MOTION 
TO INTERVENE**, “COMMENTS,” 
“REPLY COMMENTS,” 
“RECOMMENDATIONS,” “TERMS 
AND CONDITIONS.’* or 
“PRESCRIPTIONS;** (2) set forth in the 
heading the name of the applicant and 
the project number of the application to 
which the filing responds; (3) furnish the 
name, address, and telephone number of 
the person protesting or intervening; and 
(4) otherwise comply with the 
requirements of 18 CFR 385.2001 through 
385.2005. All comments, 
recommendations, terms and conditions 
or prescriptions must set forth their 
evidentiary basis and otherwise comply 
with the requirements of 18 CFR 4.34(b). 
Agencies may obtain copies of the 
application directly from the applicant. 
Any of these documents must be filed by 
providing the original and the number of 
copies required by the Commission's 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. An additional copy must be 
sent to Director, Division of Project 
Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, Room 1027, at the above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular application. A copy of 
all other Filings in reference to this 
application must be accompanied by 
proof of service on all persons listed in 
the service list prepared by the 
Commission in this proceeding, in 
accordance with 18 CFR 4.34(b) and 
385.2010. 

E. Filing and Service of Responsive 
Documents—The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and conditions, 
or prescriptions. 

When the application is ready for 
environmental analysis, the Commission 
will notify all persons on the service list 
and affected resource agencies and 
Indian tribes. If any person wishes to be 
placed on the service list, a motion to 
intervene must be filed by the specified 
deadline date herein for such motions. 
All resource agencies and Indian tribes 
that have official responsibilities that 
may be affected by the issues addressed 


in this proceeding, and persons on the 
service list will be able to file comments, 
terms and conditions, and prescriptions 
within 60 days of the date the 
Commission issues a notification letter 
that the application is ready for an 
environmental analysis. All reply 
comments must be filed with the 
Commission within 105 days from the 
date of that letter. 

All findings must (1) bear in all capital 
letters the title “PROTEST” or 
“MOTION TO INTERVENE;” (2) set 
forth in the heading the name of the 
applicant and the project number of the 
application to which the filing responds; 
(3) furnish the name, address, and 
telephone number of the person 
protesting or intervening; and (4) 
otherwise comply with the requirements 
of 18 CFR 385.2001 through 385.2005. 

Any of these documents must be filed by 
providing the original and the number of 
copies required by the Commission's 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. An additional copy must be 
sent to Director, Division of Project 
Review, Office of Hydropower 
Licensing. Federal Energy Regulatory 
Commission, room 1027, at the above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular application. 

El. Filing and Service of Responsive 
Documents—The application is not 
ready for environmental analysis at this 
time; therefore, the Commission is not 
now requesting comments, 
recommendations, terms and conditions, 
or prescriptions. 

When the application is ready for 
environmental analysis, the Commission 
will issue a public notice requesting 
comments, recommendations, terms and 
conditions, or prescriptions. 

All filings must (1) bear in all capital 
letters the title “PROTEST* or 
“MOTION TO INTERVENE;" (2) set 
forth in the heading the name of the 
applicant and the project number of the 
application to which the filing responds; 
(3) furnish the name, address, and 
telephone number of the person 
protesting or intervening; and (4) 
otherwise comply with the requirements 
of 18 CFR 385.2001 through 385.2005. 
Agencies may obtain copies of the 
application directly from the applicant. 
Any of these documents must be filed by 
providing the original and the number of 
copies required by the Commission’s 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. An additional copy must be 
sent to Director, Division of Project 


Review. Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, room 1027, at the above 
address. A copy of any protest or motion 
to intervene must be served upon each 
representative of the applicant specified 
in the particular application. 

Dated: August 6,1992. Washington, DC. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 92-19132 Filed 8-11-92; 8:45 am] 

BILLING CODE 6717-01-M 


(Docket Nos. RP86-41-010, RP86-41-009, 
RP87-14-010 and RP90-22-017] 

Alqonquin Gas Transmission 
Company; Technical Conference 

August 5.1992. 

In the Commission’s order issued on 
July 22,1992, in the above-captioned 
proceeding, the Commission held that 
the filing raises issues for which a 
technical conference is to be convened. 
The conference to address the issues 
has been scheduled for Wednesday, 
August 19,1992, at 10 a.m. in a room to 
be designated at the offices of the 
Federal Energy Regulatory Commission, 
810 First Street, NE.. Washington. DC 
20426. 

All interested persons and Staff are 
permitted to attend. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 92-14134 Filed 8-11-92; 8:45 am] 

BILLING CODE 6717-01-M 


[Docket No. ER92-521-000] 

Hartwell Energy Limited Partnership; 
Order Accepting Agreement for Filing 
and Granting and Denying Waiver 

Issued August 5.1992. 

Before Commissioners: Martin L. Allday, 
Chairman; Charles A. Trabandt, Elizabeth 
Anne Moler. Jerry J. Langdon and Branko 
Terzic. 

On May 4,1992, as amended on July 
22,1992, Hartwell Energy Limited 
Partnership (Hartwell) submitted for 
filing a power purchase agreement with 
Oglethorpe Power Corporation 
(Oglethorpe), 1 together with a request 
for waiver of certain filing, accounting 
and other regulations. The agreement 
provides that Hartwell will construct, 
own and operate a 300 MW peaking 


1 Oglethorpe provides wholesale electric service 
to its 39 retail electric distribution cooperative 
members. Oglethorpe also states that it is the 
largest generation and transmission cooperative in 
the Nation in terms of operating revenues, assets. 
kWh sales and consumers served 
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facility which will consist of two 150 
MW gas-fired combustion turbine units 
located near Hartwell, Georgia. The 
facility is to be operational by June 1. 
1994. Hartwell proposes to sell the 
capacity and energy of the facility to 
Oglethorpe for a 25-year term at market- 
based rates. 

Hartwell explains that, in 1990, 
Oglethorpe conducted an all-source, 
competitive solicitation for 300 MW of 
capacity and energy. Oglethorpe 
received proposals for a total of 4,234 
MW of capacity—and Oglethorpe also 
evaluated its own self-build options, 
which would use natural gas. According 
to Hartwell, after review of all 
proposals. Oglethorpe identified its own 
self-build option as the most cost- 
effective alternative for the 300 MW of 
capacity, but designated two proposals 
offered by Transco Power Company 
(Transco Power) 2 as sufficiently close in 
total cost to warrant further 
negotiations. Oglethorpe then 
commenced negotiations with Transco 
Power, which was permitted to improve 
its bid but was not permitted to change 
its proposal in any way that, if also 
adopted by another losing respondent, 
would have improved the other 
respondent's ranking. The changes 
ultimately resulted in Transco Power 
offering an arrangement that in 
Oglethorpe’s view is more competitive 
than Oglethorpe's self-build option—the 
Hartwell/Oglethorpe agreement now at 
issue. 3 

Hartwell contends that the proposed 
market-based rates provided for in the 
power purchase agreement are just and 
reasonable since it has no market power 
over Oglethorpe. Hartwell states that 
Oglethorpe had numerous alternatives 
to choose from—with its 1990 
solicitation drawing responses of 
approximately 4,234 MW. or a response 
rate of 14 times its request. Hartwell 
states that neither it nor its affiliates 
have generating facilities within the 


2 Hartwell is owned \% by its general partner. 
Transco Hartwell Energy Company, and 99% by its 
limited partner. TEVCO Cogeneration Company. 
Both the general partner and the limited partner are 
indirecl wholly owned subsidiaries of Transco 
Power, an owner and developer of qualifying 
facilities and independent power projects. Transco 
Power, in turn, is a wholly owned subsidiary of 
Transco Energy Company, a producer and 
transporter of natural gas. According to Hartwell. 
Transco Power may sell all or part of its interest 
prior to commencement of service to avoid Public 
Utility Holding Company Act implications: in fact, 
in its July 22.1992 amendment. Hartwell stated that 
Transco Power has signed a letter of intent to sell 50 
percent of its interest to Destec Energy. Inc. 

(Destecj. 

3 In the July 22.1992 amendment. Hartwell 
submitted an executed contract—which is identical, 
except for the signatures, to the unexecuted contract 
submitted on May 4,1992. 


State of Georgia or any adjacent state. 
Hartwell concludes that it is not a 
dominant firm in the applicable 
generation market. 

Hartwell also states that neither it nor 
any of its affiliates own electric 
transmission facilities within Georgia or 
within the area of the Southeastern 
Electric Reliability Council. Hartwell 
concludes that it could not block 
competing sellers from transmission 
access to Oglethorpe. 

Additionally, Hartwell states that 
neither it nor any of its affiliates own or 
control any other resources which could 
be used to erect any other barriers to 
Oglethorpe or other suppliers. Hartwell 
acknowledges that the facility may from 
time to time purchase natural gas from 
an affiliate and that such gas will most 
likely be transported, at least in part, by 
an affiliate, Transcontinental Gas Pipe 
Line Corporation (TGPL). Hartwell 
contends that these facts do not 
represent any barriers to entry by non- 
affiliated competitors because: (1) The 
agreement provides that Oglethorpe has 
ultimate control over the fuel supply and 
transportation arrangements: (2) the site 
of the facility was moved, at 
Oglethorpe’s request, from a site that 
would have received gas from a 
nonaffiliate: (3) TGPL is an open-access 
pipeline and other gas suppliers would 
receive the same price and service 
priority; (4) any gas transportation 
agreement with Hartwell will be subject 
to the Commission's approval; (5) 
Oglethorpe received numerous bids 
concerning projects which would have 
been supplied with gas from 
nonaffiliates; and (6) Oglethorpe 
received numerous bids involving 
projects using fuels other than gas. 
Accordingly, Hartwell concludes that 
neither it nor any of its affiliates 
controlled any resources which created 
any barriers to Oglethorpe or other 
suppliers. 

Hartwell further states that no self¬ 
dealing abuses are present here since 
neither it nor any of its affiliates is 
affiliated with Oglethorpe, and ail 
transactions between Hartwell and 
Oglethorpe are at arm’s-length. While 
TGPL is affiliated with Hartwell and 
may provide gas supply services to 
Hartwell, according to Hartwell, the 
purchase agreement gives Oglethorpe 
ultimate control over fuel supply and 
transportation, and any gas 
transportation agreement must be 
approved by the Commission. Thus, 
according to Hartwell. TGPL and 
Hartwell cannot use their relationship to 
influence the rates paid by Oglethorpe 
under the fuel adjustment provisions of 
the agreement. Hartwell also states that, 


since neither it nor any other affiliate 
has any other transactions with 
Oglethorpe, there is no possibility of 
reciprocal dealing. 

Hartwell has also requested: (1) 
waiver of the Commission's regulations 
found at section 35.3 (prior notice 
requirement) and section 35.12 (cost 
support), parts 41,101, and 141 
(accounting and reporting requirements); 
part 50 (procurement policy and 
practice); 4 (2) the right to make 
abbreviated filings under parts 45 and 46 
(filing requirements for interlocking 
directorates); and (3) blanket approval 
under part 34 of all future issuances of 
securities and assumptions of liability. 
Hartwell believes that the cost support 
requirements are inapplicable since the 
rates are not cost-based, and that the 
other requirements are either 
unnecessary or unduly burdensome 
given Hartwell’s limited holdings and 
purpose. 

Notice of Hartwell’s filing was 
published in the Federal Register, 5 with 
comments due on or before June 19, 

1992. On June 19,1992, Oglethorpe filed 
a motion to intervene in support of the 
filing. 

Discussion 

Under Rule 214 of the Commission's 
Rules of Practice and Procedure, 6 the 
timely, unopposed motion to intervene 
serve to make Oglethorpe a party to this 
proceeding. 

In previous instances the Commission 
has allowed pricing flexibility after 
finding, among other things, that the 
seller lacked or had adequately 
mitigated market power. 7 The seller can 
demonstrate that it lacks market power 
(or adequately mitigated its market 
power) if it can show that neither it nor 
any of its affiliates: (1) Is a dominant 
firm in the sale of generation in the 
relevant market; (2) owns or controls 
transmission facilities through which the 
buyer could reach alternative sellers (or. 
if the seller or any of its affiliates does 


4 Effective May 1.1992. Part 50 was removed from 
our regulations by Order No. 541. Deletions of 
Certain Outdated or Nonessential Regulations, et 
al. 59 FERC | 61.122 (1992). reh'gpending on other 
grounds, and so compliance with the reporting 
requirements of Part 50 is no longer required. 

5 57 FR 24485 (June 9.1992). 

a 18 CFR 385.214 (1991). 

’ See. e.g.. Enron Power Enterprise Corp., 52 FERC 
1 61.193 (1990): Commonwealth Atlantic Limited 
Partnership. 51 FERC \ 61.368 (1990): PS1 Energy 
Inc.. 51 FERC f 61.367 (1990): Doswell Limited 
Partnership. 50 FERC f81.251 (1990); Citizens Power 
and Light Corporation. 48 FERC | 61.261 (1988): 
Pacific Gas and Electric Company. 44 FERC \ 61.010. 
order on reh'g. 45 FERC J 61.061 (1988). order on 
compliance . 46 FERC J 81.390 (1969): Pacific Gas 
and Electric Company. 42 FERC 161.406. order on 
reh'g. 43 FERC 1 61.403 (1988). 
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not own facilities, they have adequately 
mitigated their ability to block the buyer 
from reaching other sellers); and (3) can 
erect or control any other barrier to 
market entry. 8 Additionally, before 
allowing non-traditional pricing, the 
Commission has required a showing that 
there exists no affiliate abuse or 
reciprocal dealing. 

The Commission has evaluated 
Hartwell's filing and concludes that 
Hartwell meets these standards. 
Oglethorpe received 22 proposals for a 
total of 4,234 MW of capacity in 
response to its solicitation, or 14 times 
the 300 MW of capacity requested (at 
least 2,734 MW of which did not involve 
the five bids submitted by Transco 
Power). 9 This indicates that neither 
Hartwell nor its affiliates were 
dominant firms with respect to 
Oglethorpe’s generation alternatives. 

Neither Hartwell nor its affiliates own 
or are affiliated with utilities that own 
electric transmission facilities in the 
region. This indicates that neither 
Hartwell nor its affiliates has market 
power in transmission. 

Hartwell’s affiliates do produce and 
transport natural gas; however, we 
conclude that this did not constitute a 
barrier to entry into the wholesale 
electricity market at issue here. For 
purposes of our analysis, the relevant 
time period is the time period of the 
solicitation and negotiations. As 
Hartwell notes, its pipeline affiliate was 
a non-discriminatory, open-access 
pipeline at the time of the solicitation 
and negotiations. 10 Moreover, two other 
non-affiliated proposals in response to 
Oglethorpe’s solicitation relied on 
transportation by TGPL. The fact that 
two respondents would have required 
that natural gas transportation be 
provided by TGPL suggests that 
Hartwell’s competitors believed such 
service would be available. 


• Commonwealth Atlantic Limited Partnership. 54 
FERC | 61.288 at 61.821 ft n.25 (1961). 

* Oglethorpe also evaluated building its own 
generation. 

10 Pursuant to. for example. Regulation of Natural 
Ca§ Pipeline* After Partial Wellhead Decontrol, 
Order No. 438. 50 FR 42.408 (Oct. 18. 1985). FERC 
Slat*, ft Reg*. (Regulations Preamble* 1982-1965) 

1 30.685 (1985). vacated and remanded. Associated 
Gas Distributors v FERC, 824 F.2d 981 (D.C Cir. 
1987). cert denied. 485 U.S. 1008 (1988). raodopted 
on an interim basis. Order No. 500. 52 FR 30.334 
(Aug. 14.1987). FERC Stats ft Regs. {Regulations 
Preambles. 1986-1990| | 30.761 (1987). remandeit 
American Gas Association v. FERC. 688 F. 2d 136 
(D.C Cir. 1989). readopted. Order No 500-H. 54 FR 
52.344 (Doc. 21. 1989). FERC Stats ft Regs. 
(Regulations Preambles 1966-19901 f 30.867 (1989). 
nth ft granted in part and denied in part Order No. 
500-1. 55 FR 8605 (Feb. 28. 1990), FERC Stats, ft Regs. 
(Regulations Preambles 1966-1990) % 30.800 (1990). 
afrd in part and remanded in part American Gas 
Association v. FFJIG 912 F.2d 1496 (D.C. Cir. 1900). 
cert, denied. Ill S. Ct. 957 (1991). 


As to the issue of affiliate abuse »9 a 
result of the relationship between 
Hartwell and TGPL, we note that the 
original proposal involved a site which 
could not be served by TGPL and it was 
Oglethorpe itself which moved the site 
to the present one. Oglethorpe also 
retains ultimate control over gas supply 
decisions, including the choice of vendor 
and transporter. In addition, TGPL and 
Hartwell cannot charge any more for 
gas transportation than the Commission- 
approved rate, and, under the power 
purchase agreement, all ga9 supply costs 
are passed on to Oglethorpe without 
mark-up. 11 

The Commission concludes that 
Hartwell’s affiliate relationship with 
TGPL does not allow Hartwell or its 
affiliates to erect any barriers to entry or 
to engage in affiliate abuse. Finally, 
since Oglethorpe, Hartwell, and its 
affiliates are not involved in any other 
arrangements, there is also no potential 
for reciprocal dealing. 

Accordingly, the Commission finds 
that Hartwell lacks market power and 
the proposed power purchase agreement 
should be accepted for filing. 

Hartwell’s requests for waiver of the 
prior notice requirement of section 35.3; 
for waiver of the cost support 
requirement of section 35.12; for waiver 
of the accounting and reporting 
requirements of parts 41.101. and 141: 
for permission to make abbreviated 
filings under part 45 12 and for blanket 
approval under part 34 of all future 
issuance of securities are consistent 
with waivers previously granted by the 
Commission in similar circumstances, 
and should be granted. 18 

Finally, we note that Hartwell has 
advised us that Destec has signed a 
letter of intent to acquire a 50 percent 
interest in Hartwell. To the extent that 
this contemplated ownership change 
doe9 not occur before the date of this 
order, 14 Hartwell may be required to 


1 * * Power Purchase Agreement at p. 32 and 
Schedule B. pp. B-1 to -3 end B-7 (Oglethorpe’s 
energy payment Is "an amount equal to the actual 
costs incurred by (Hartwell) * * * for natural gas. 
natural gas transportation, fuel oil. and fuel oil 

transportation.and Hartwell’s recovery of 

energy costs is also ’‘limited to costs incurred under 
agreements executed by {Hartwell) having the 
written approval of the Operating Committee"). 

** We have previously concluded that waivers of 
Part 46 would not be allowed. City of Vidalia. 
Louisiana, et aL 52 FERC f 61.199 (1990). 

*• See. e.g.. Howell Gas Management Company 40 
FERC f 61.336 (1987); Citizens Energy Corporation. 

35 FERC J 61.198 (1986). 

M See Ocean State Power. 38 FERC t 61.140 at 
61.378 (1987) (public utility status attached on 
acceptance of rate schedule). 


obtain authorization for such change 
pursuant to section 203 of the FPA 16 
and may request confirmation of its rate 
schedule at that time. 16 

The Commission orders: 

(A) Hartwell’s power purchase 
agreement is hereby accepted for filing 
to become effective upon initiation of 
service 17 

(B) Hartwell’s request for waiver of 
the prior notice requirement is hereby 
granted to permit the power purchase 
agreement to become effective upon 
initiation of service. Hartwell shall 
advise the Commission of that date 
within 15 days of that date. 

(C) The requested waivers of § 35.12 
of the Commission’s regulations, relating 
to cost support; part 41 of the 
Commission’s regulations, relating to 
adjustments of accounts and reports and 
compliance with accounting regulations; 
part 101 of the Commission’s 
regulations, relating to accounting; and 
part 141 of the Commission’s 
regulations, relating to the filing of 
certain statements and reports, are 
hereby granted. 

(D) Until further order of this 
Commission, any person now holding or 
who may hold an otherwise proscribed 
interlock involving Hartwell is 
authorized to hold such positions; 
provided that such person files the 
application required in Ordering 
Paragraph (E) below. 

(F.) Until further order of this 
Commission, the full requirements of 
part 45 of the Commission’s regulations, 
except as noted below, are hereby 
waived with respect to those persons 
subject to Ordering Paragraph (D) 
above, and those persons shall instead 
file a sworn application providing the 
following information: 

(1) Full name and business address; 
and 

(2) All jurisdictional interlocks, 
identifying the affected companies and 
the positions held by that person. 

(F) The Commission reserves the right 
to require a further showing that neither 
public nor private interests will be 
adversely affected by the continued 
holding of the interlocks addressed 
above. 

(G) Within thirty (30) days of the date 
of this order, any person desiring to be 


*• td.: see a/so. ejt.. Doswell Limited Partnership. 
66 FFJtC 1 61.170 (1991); Commonwealth Atlantic 
Limited Partnership. 57 FERC J 81.193 (1991); 
Central Vermont Public Service Corporation. 39 
FERC t 81.295 (1987). 

•• See 57 FFJtC at 81.867-68. 

17 The rate schedule designation is: 

Hartwell Energy Limited Partnership 
Rate Schedule FERC No. 1 
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heard or to protest the Commission’s 
blanket approval of issuances of 
securities or assumptions of liability by 
Hartwell should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 FR 358.211 
and 385.214). 

(H) Absent a request for hearing 
within the period set forth in Ordering 
Paragraph (G) above, Hartwell is 
authorized to issue securities and 
assume obligations or liabilities as 
guarantor, endorser, surety, or otherwise 
in respect of any security of another 
person; Provided that such issue or 
assumption is for some lawful object 
within the corporate purposes of the 
applicant, and compatible with the 
public interest, and is reasonably 
necessary or appropriate for such 
purposes. 

(I) The Commission reserves the right 
to require a further showing that neither 
public nor private interests will be 
adversely affected by continued 
Commission approval of Hartwell’s 
issuances of securities or assumptions of 
liability. 

()) The request for waiver of part 46 of 
the Commission’s regulations, relating to 
the annual reports to be filed by persons 
holding interlocking directorates, is 
hereby denied. 

By the Commission. 

Lois D. Cashetl, 

Secretary. 

[FR Doc. 92-19133 Filed 8-11-92; 8:45 am] 

BILLING CODE 6717-01-* 


[Docket No. ER92-64-000] 

Northeast Utilities Service Company; 
Filing 

August 6. 1992. 

Take notice that on June 18,1992, 
Northeast Utilities Service Company 
submitted for filing information on the 
settlement filed on March 20,1992 in this 
docket. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy’ Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commission’s rules of 
practice and procedure (18 CFR 385.211 
and 18 CFR 385.214). All such motions or 
protests should be filed on or before 
August 17,1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 


taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 92-19135 Filed 8-11-92: 8:45 am) 
BILUNG CODE 6717-01-M 


Office of Fossil Energy 
[FE Docket No. 92-65-NGJ 

Saratoga Natural Gas Inc.; Order 
Granting Blanket Authorization To 
Export Natural to Mexico 

AGENCY: Office of Fossil Energy, DOE. 
action: Notice of order. 

summary: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Saratoga Natural Gas Incorporated a 
blanket authorization to export up to 
109.5 Bcf of natural gas to Mexico over a 
two-year period beginning on the date of 
first delivery. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room, 3F-056, 
Forrestal Building, 1000 Independence 
Avenue. SW., Washington, DC 20585. 
(202) 586-9478. The docket room is open 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington, DC, August 5.1992. 

Charles F. Vacek, 

Deputy Assistant Secretary for Fuels 
Programs, Office of Fossil Energy. 

[FR Doc. 92-19162 Filed 8-11-92; 8:45 am) 

BILUNG CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

FRL-4194-7) 

Management Advisory Group to the 
Assistant Administrator for Water; 
Open Meeting 

Under section (1) (a) (2) of Public Law 
92-423, “The Federal Advisory 
Committee Act,” notice is hereby given 
that a meeting of the Management 
Advisory Group (MAG) to the Assistant 
Administrator for Water will be held at 
7:030 pm on September 9, and 8:30 am on 
September 10 and 11,1992, at The Cliff 
House, Ogunquit, Maine, (207) 361-1000. 

The Maine Department of 
Environmental Protection is hosting the 


September meeting of the Management 
Advisory Group (MAG) to the Assistant 
Administrator for Water in Ogunquit, 
Maine. The theme for this meeting, as a 
continuation from the last meeting, will 
be ecosystem protection. MAG members 
will hear from University of Maine 
personnel about watersheds, estuaries, 
and oceans as ecosystems and how we 
perceive ecosystems in our daily life. A 
trip to NASA’s Wells Ecological 
Research Reserve will demonstrate 
management and regulatory issues 
surrounding the protection of very small 
estuary and river systems. The MAG 
will also hear about special 
environmental education programs 
being established nationwide. The 
proposed agenda includes a report from 
the Combined Sewer Overflows (CSO) 
workgroup, working sessions and 
reports from other workgroups on 
nonpoint source pollution control 
recommendations and ecosystem 
protection recommendations. 

The meeting will be open to the 
public. The MAG encourages the 
hearing of outside statements and will 
allocate a portion of its meeting time for 
public participation. Oral statements 
will be limited to ten minutes. It is 
preferred that there be one presenter for 
each statement. Any outside parties 
interested in presenting an oral 
statement should petition the MAG by 
telephone at (202) 260-0643. The petition 
should include the topic of the proposed 
statement and the petitioner’s telephone 
number and should be received before 
September 4,1992. 

Any person who wishes to file a 
written statement can do so before or 
after a MAG meeting. Written 
statements received prior to the meeting 
will be distributed to the members 
before any final discussion or vote is 
completed. Statements received after a 
meeting will become part of the 
permanent meeting file and will be 
forwarded to the MAG members for 
their information. 

Prior to the full MAG meeting. EPA’s 
Office of Water and the Office of 
Water’s Management Advisory Group 
(MAG) will hold a MAG work group 
meeting with organizations that 
represent State and municipal 
governments, environmental and/or 
wastewater facility organizations and 
industry on September 6-9.1992. The 
purpose of the workgroup meeting is to 
discuss development of a National 
Pollutant Discharge Elimination System 
permitting policy that will expedite 
implementation of the national 
Combined Sewer Overflow Strategy, 
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issued by the EPA in 1989. The public is 
invited to attend, and at specified times, 
to contribute comments. 

FOR MORE INFORMATION ON THE 
WORKGROUP MEETING, CONTACT: For 

more information on substantive 
matters, please contact Rich Kuhlman, 
Office of Wastewater Enforcement and 
Compliance, at (202) 260-7361. For 
information on administrative matters, 
or to advise of your intent to attend, 
please contact Abby Arnold, EPA’s co- 
convener, at (202) 778-9653. 

Any member of the public wishing to 
attend the full MAG meeting, present an 
oral statement, or submit a written 
statement, should contact Ms. Michelle 
Hiller, Designated Federal Official, U.S. 
Environmental Protection Agency, 

Office of Assistant Administrator for 
Water. 401 M Street, SW.. WH-556. 
Washington. DC 20460 or at (202) 200- 
0643. 

Dated: August 3. 1992. 

Martha Prothro, 

Deputy Assistant Administrator for Water. 
[FR Doc. 92-19185 Filed 8-11-92: 8:45 am] 

BILLING CODE 6560-50-** 


IOPP-66165; FRL 4000-4] 

Notice of Receipt of Requests to 
Voluntarily Cancel Certain Pesticide 
Registrations 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: In accordance with Section 
6(f)(1) of the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA), 
as amended, EPA is issuing a notice of 
receipt of requests by registrants to 
voluntarily cancel certain pesticide 
registrations. Comments must be 
received by September 11,1992. 
addresses: Comments should be 
submitted to Spencer Duffy. Office of 
Pesticide Programs (H7508W), 
Environmental Protection Agency, 401 M 
Street, SW, Washington, DC 20460. 
dates: Unless a request is withdrawn, 
all cancellations will be effective 
September 11,1992. 

FOR FURTHER INFORMATION CONTACT: By 

mail: James A. Hollins, Office of 
Pesticide Programs (H7502C), 
Environmental Protection Agency, 401 M 
Street SW. Washington. DC 20460. 


Office location for commercial courier 
delivery and telephone number: Room 
220, Crystal Mall No. 2.1921 Jefferson 
Davis Highway, Arlington, VA (703) 
305-5761. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

Section 6(f)(1)(A) of the Federal 
Insecticide, Fungicide and Rodenticide 
Act (FIFRA), as amended, provides that 
a pesticide registrant may, at any time, 
request that any of its pesticide 
registrations be cancelled. Section 
6(f)(1)(B) further provides that EPA must 
publish a notice of receipt of any such 
request in the Federal Register and 
provide for a 30-day comment period. 
Section 6(f)(1)(C) provides for a 90-day 
comment period for certain pesticides 
registered for a minor agricultural use. 

II. Intent to Cancel 

This Notice announces receipt by the 
Agency of requests to cancel certain 
pesticide products containing sodium 
pentachlorophenate, registered for non¬ 
wood biocide uses under Section 3 of 
FIFRA. These registrations are listed in 
the following Table 1. 


Table 1. — Registrations with Pending Requests for Cancellation 


Registration No. 

Product Name 

Chemical Name 

001769-00325 

Chem-Aqua 450 

Sodium pentachlorophenate 

010867-00000 

Baf-Ode P 

Sodium pentachlorophenate 
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Before acting on these requests, EPA is providing a 30-day comment period under FiFRA Section 6(f)(1)(B). Comments 
may be submitted to EPA, but unless a request is withdrawn by the registrant within 30 days of publication of this notice, 
orders will be issued cancelling these registrations. Users of these pesticides or anyone else desiring the retention of a 
registration should therefore contact the applicable registrant directly during this 30-day period. The following Table 2, 
includes the names and addresses of record for the registrants of the products in Table 1. 


Table 2. — Registrants Requesting Voluntary Cancellation 

EPA 
Compa¬ 
ny No. 

Company Name and Address 

001769 

010867 

NCH Corp.. 2727 Ctiemsearch Blvd. Irving. TX 75062. 

Water Services, Inc., P.O. Box 22339. Knoxville. TN 37933. 


Ill. Procedures for Withdrawal of 
Request 

Registrants who choose to withdraw a 
request for cancellation must submit 
such withdrawal in writing to James A 
Hollins, at the address given above, 
postmarked before September 11,1992. 
This written withdrawal of the request 
for cancellation will apply only to the 
specific 6(f)(1) request listed in this 
notice. If the product(s) have been 
subject to a previous cancellation 
action, the effective date of cancellation 


and all other provisions of any earlier 
cancellation action are controlling. The 
withdrawal request must also include a 
commitment to pay any reregistration 
fees due, and to fulfill any applicable 
unsatisfied data requirements. 

IV. Provisions for Disposition of Existing 
Stocks 

The effective date of cancellation will 
be the date of the cancellation order. It 
is EPA’s intent that the orders effecting 
these cancellations will permit a 


registrant to sell or distribute existing 
stocks for 1-year after the cancellation 
request is received. This is in 
accordance with the Agency’s 
established policy stated in Federal 
Register No. 123, Vol. 56. dated June 26, 
1991. Exceptions to this general rule will 
be made if a product poses a risk 
concern, or is in noncompliance with 
reregistration requirements, or is subject 
to a data call-in. In all cases, product- 
specific disposition dates will be given 
in the cancellation order. 
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Existing stocks are those stocks of 
registered pesticide products which are 
currently in the United States and which 
have been packaged, labeled, and 
released for shipment prior to the 
effective date of the cancellation action. 
Unless the provisions of an earlier order 
apply, existing stocks already in the 
hands of dealers or users can be 
distributed, sold or used legally until 
they are exhausted, provided that such 
further sale and use comply with the 
EPA-approved label and labeling of the 
affected product(s). Exceptions to these 
general rules will be made in specific 
cases when more stringent restrictions 
on sale, distribution, or use of the 
products or their ingredients have 
already been imposed, as in Special 
Review actions, or where the Agency 
has identified significant potential risk 
concerns associated with a particular 
chemical. 

Dated: July 30,1992. 

Douglas D. Campt, 

Director. Office of Pesticide Programs . 

|FR Doc. 92-18947 Filed 8-11-92; 8:45 am] 

BILLING CODE 6560-50-F 


IOPP-60040; FRL-4080-8] 

Intent to Suspend Certain Pesticide 
Registrations 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of issuance of notices of 
intent to suspend. 

summary: This Notice, pursuant to 
section 6(f)(2) of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA), 
7 U.S.C. 136 et seq., announces that EPA 
has issued Notices of Intent to Suspend 
pursuant to sections 3(c)(2)(B) and 4 of 
FIFRA. The Notices were issued 
following issuance of Section 4 
Reregistration Requirements Notices by 
the Agency and the failure of registrants 
subject to the Section 4 Reregistration 
Requirements Notices to take 
appropriate steps to secure the data 
required to be submitted to the Agency. 
This Notice includes the text of a Notice 
of Intent to Suspend, absent specific 
chemical, product, or factual 
information. Table A of this Notice 
further identifies the registrants to 
whom the Notices of Intent to Suspend 
were issued, the date each Notice of 
Intent to Suspend was issued, the active 
ingredient(s) involved, and the EPA 
registration numbers and names of the 
registered product(s) which are affected 
by the Notices of Intent to Suspend. 
Moreover. Table B of this Notice 
identifies the basis upon which the 


Notices of Intent to Suspend were 
issued. Finally, matters pertaining to the 
timing of requests for hearing are 
specified in the Notices of Intent to 
Suspend and are governed by the 
deadlines specified in section 3(c)(2)(B). 
As required by section 6(f)(2), the 
Notices of Intent to Suspend were sent 
by certified mail, return receipt 
requested, to each affected registrant at 
its address of record. 

FOR FURTHER INFORMATION CONTACT: 
Stephen L. Brozena. Office of 
Compliance Monitoring (EN-342). 
Laboratory Data Integrity Assurance 
Division, Environmental Protection 
Agency, 401 M St., SW., Washington. DC 
20460, (703) 308-8267. 

SUPPLEMENTARY INFORMATION: 

I. Text of a Notice of Intent to Suspend 

The text of a Notice of Intent to 
Suspend, absent specific chemical, 
product, or factual information, follows: 

United States Environmental Protection 
Agency 

Office of Prevention, Pesticides and Toxic 
Substances 

Washington, DC 20460 

Certified Mail 

Return Receipt Requested 

SUBJECT: Suspension of Registration of 
Pesticide Product(s) Containing 

_for Failure to Comply with 

the Section 4 Phase 5 Reregistration 
Eligibility Document Data Call-In Notice for 
_Dated_ 

Dear Sir/Madam: 

This letter gives you notice that the 
pesticide product registrations listed in 
Attachment I will be suspended 30 days 
from your receipt of this letter unless 
you take steps within that time to 
prevent this Notice from automatically 
becoming a final and effective order of 
suspension. The Agency’s authority for 
suspending the registrations of your 
products is sections 3(c)(2)(B) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA). Upon 
becoming a final and effective order of 
suspension, any violation of the order 
will be an unlawful act under section 
12(a)(2)(J) of FIFRA. 

You are receiving this Notice of Intent 
to Suspend because you have failed to 
comply with the terms of the Phase 5 
Registration Eligibility Document Data 
Call-In Notice imposed pursuant to 
section 4(g)(2)(b) and section (3)(2)(B) of 
FIFRA. 

The specific basis for issuance of this 
Notice is stated in the Explanatory 
Appendix (Attachment III) to this 
Notice. Affected products and the 
requirements which you failed to satisfy 


are listed and described in the following 
three attachments: 

Attachment I Suspension Report - 
Product List 

Attachment II Suspension Report - 
Requirement List 

Attachment III Suspension Report - 
Explanatory Appendix 

The suspension of the registration of 
each product listed in Attachment I will 
become final unless at least one of the 
following actions is completed. 

1. You may avoid suspension under 
this Notice if you or another person 
adversely affected by this Notice 
properly request a hearing within 30 
days of your receipt of this Notice. If you 
request a hearing, it will be conducted in 
accordance with the requirements of 
section 6(d) of FIFRA and the Agency’s 
procedural regulations in 40 CFR part 
164. 

Section 3(c)(2)(B), however, provides 
that the only allowable issues which 
may be addressed at the hearing are 
whether you have failed to take the 
actions which are the bases of this 
Notice and whether the Agency’s 
decision regarding the disposition of 
existing stocks is consistent with FIFRA. 
Therefore, no substantive allegation or 
legal argument concerning other issues, 
including but not limited to the Agency’s 
original decision to require the 
submission of data or other information, 
the need for or utility of any of the 
required data or other information or 
deadlines imposed, and the risks and 
benefits associated with continued 
registration of the affected product, may 
be considered in the proceeding. The 
Administrative Law Judge shall by order 
dismiss any objections which have no 
bearing on the allowable issues which 
may be considered in the proceeding. 

Section 3(c)(2)(B)(iv) of FIFRA 
provides that any hearing must be held 
and a determination issued within 75 
days after receipt of a hearing request. 
This 75-day period may not be extended 
unless all parties in the proceeding 
stipulate to such an extension. If a 
hearing is properly requested, the 
Agency will issue a final order at the 
conclusion of the hearing governing the 
suspension of your products. 

A request for a hearing pursuant to 
this Notice must (1) include specific 
objections which pertain to the 
allowable issues which may be heard at 
the hearing, (2) identify the registrations 
for which a hearing is requested, and (3) 
set forth all necessary supporting facts 
pertaining to any of the objections 
which you have identified in your 
request for a hearing. If a hearing is 
requested by any person other than the 
registrant, that person must also state 
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specifically why he asserts that he 
would be adversely affected by the 
suspension action described in this 
Notice. Three copies of the request must 
be submitted to: Hearing Clerk. A-110, 
U.S. Environmental Protection Agency, 
401 M St., SW., Washington, DC 20460, 
and an additional copy should be sent to 
the signatory listed below. The request 
must be received by the Hearing Clerk 
by the 30th day from your receipt of this 
Notice in order to be legally effective. 
The 30-day time limit is established by 
FIFRA and cannot be extended for any 
reason. Failure to meet the 30-day time 
limit will result In automatic suspension 
of your registration(s) by operation of 
law and. under such circumstances, the 
suspension of the registration for your 
affected product(s) will be final and 
effective at the close of business 30 days 
after your receipt of this Notice and will 
not be subject to further administrative 
review. 

The Agency’s Rules of Practice at 40 
CFR 164.7 forbid anyone who may take 
part in deciding this case, at any stage 
of the proceeding, from discussing the 
merits of the proceeding ex parte with 
any party or with any person who has 
been connected with the preparation or 
presentation of the proceeding as an 
advocate or in any investigative or 
expert capacity, or with any of their 
representatives. Accordingly, the 
following EPA offices, and the staffs 
thereof, are designated as judicial staff 
to perform the judicial function of EPA 
in any administrative hearings on this 
Notice of Intent to Suspend: The Office 
of the Administrative Law Judges, the 
Office of the Judicial Officer, the 
Administrator, the Deputy 
Administrator, and the members of the 
staff in the immediate offices of the 
Administrator and Deputy 
Administrator. None of the persons 
designated as the judicial staff shall 
have any ex parte communication with 
trial staff or any other interested person 
not employed by EPA on the merits of 
any of the issues involved in this 
proceeding, without fully complying 
with the applicable regulations. 

2. You may also avoid suspension if, 
within 30 days of your receipt of this 
Notice, the Agency determines that you 


have taken appropriate steps to comply 
with the section 4 Phase 5 Reregistration 
Eligibility Document Data Call-In Notice 
requirements. In order to avoid 
suspension under this option, you must 
satisfactorily comply with Attachment 
II. Requirement List, for each product by 
submitting all required supporting data/ 
information described in Attachment II 
and in the Explanatory Appendix 
(Attachment ill) to the following address 
(preferably by certified mail): 

Office of Compliance Monitoring (EN- 
342), Laboratory Data Integrity 
Assurance Division, U.S. 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 

For you to avoid automatic 
suspension under this Notice, the 
Agency must also determine within the 
applicable 30-day period that you have 
satisfied the requirements that are the 
bases of this Notice and so notify you in 
writing. You should submit the 
necessary data/information as quickly 
as possible for there to be any chance 
the Agency will be able to make the 
necessary determination in time to 
avoid suspension of your product(s). 

The suspension of the registration(s) 
of your company’s product(s) pursuant 
to this Notice will be rescinded when 
the Agency determines you have 
complied fully with the requirements 
which w r ere the bases of this Notice. 
Such compliance may only be achieved 
by submission of the data/information 
described in the attachments to the 
signatory below. 

Your product will remain suspended, 
however, until the Agency determines 
you are in compliance with the 
requirements which are the bases of this 
Notice and so informs you in writing. 

After the suspension becomes final 
and effective, the registrant subject to 
this Notice, including all supplemental 
registrants of product(s) listed in 
Attachment I. may not legally distribute, 
sell. use. offer for sale, hold for sale, 
ship, deliver for shipment, or receive 
and (having so received) deliver or offer 
to deliver, to any person, the product(s) 
listed in Attachment I. 

Persons other than the registrant 
subject to this Notice, as defined in the 
preceding sentence, may continue to 

Table A—List of Products 


distribute, sell, use, offer for sale, hold 
for sale, ship, deliver for shipment, or 
receive and (having so received) deliver 
or offer to deliver, to any person, the 
product(s) listed in Attachment I. 

Nothing in this Notice authorizes any 
person to distribute, sell, use, offer for 
sale, hold for sale, ship, deliver for 
shipment, or receive and (having so 
received) deliver or offer to deliver, to 
any person, the product(s) listed in 
Attachment I in any manner which 
would have been unlawful prior to the 
suspension. 

If the registrations of your products 
listed in Attachment I are currently 
suspended as a result of failure to 
comply with another section 4 Data 
Requirements Notice or section 
3(c)(2)(B) Data Call-In Notice, this 
Notice, when it becomes a final and 
effective order of suspension, will be in 
addition to any existing suspension, i.e., 
all requirements which are the bases of 
the suspension must be satisfied before 
the registration will be reinstated. 

You are reminded that it is your 
responsibility as the basic registrant to 
notify all supplementary registered 
distributors of your basic registered 
product that this suspension action also 
applies to their supplementary 
registered products and that you may be 
held liable for violations committed by 
your distributors. If you have any 
questions about the requirements and 
procedures set forth in this suspension 
notice or in the subject section 4 Data 
Requirements Notice, please contact 
Stephen L. Brozena at (703) 308-8267. 
Sincerely yours, 

Director, Office of Compliance 

Monitoring 

Attachments: 

Attachment I - Product List 
Attachment II - Requirement List 
Attachment III - Explanatory Appendix 

II. Registrants Receiving and Affected 
by Notices of Intent to Suspend; Date of 
Issuance; Active Ingredient and 
Products Affected 

The following is a list of products for 
which a letter of notification has been 
sent: 


Registrant Affected 

EPA Registration 
Number 

Active Ingredient 

Name ol Product 

Date Issued 

Coulston International Corporation 

05040400002 

Silica Gel 

DC Residual Insecticide Powder No. 1 

7/15/92 

RSR Laboratories, Inc. 

05179300021 

Silica Gel 

Elite Extra Strength Flea & Tick Powder 

ftl 

7/15/92 


05179300033 

Silica Gel 

H 

Elite Aerosol Seven Month Insect Spray 

7/15/92 


05179300043 

Silica Gel 

6 Month Insect Powder 

7/15/92 


05179300049 

Silica Gel 

Elite Roach & Ant Powder II 

7/15/92 
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Table A.— List of Products—C ontinued 


Registrant Affected 

EPA Registration 
Number 

Active Ingredient 

Name of Product 

Date Issued 


05179300060 

Silica Gel 

ELite Roach & Ant Powder 1 


7/15/92 


05179300118 

Silica Gel 

Elite Flea & Tick Powder II 


7/15/92 

Wallace C. Tharp 

00633000012 

Silicon Dioxide 

Perma-Guard Kleen Bin Insecticide D- 
20 

Perma-Guard Pet Insecticide D-32 


7/15/92 


00633000017 

Silicon Dioxide 


7/15/92 


00633000031 

Silicon Dioxide 

Perma Guard D-20 Professional Insecti¬ 


7/15/92 




cide 




00633000032 

Silicon Dioxide 

Perma-Guard Pet and Animal Insecti¬ 


7/15/92 




cide D-20 



Vasco Chemical Company Inc. 

01056200001 

Silica Gel 

Vasco Formula 100-G 


7/15/92 

Sungro Chemicals. Inc. 

01147400064 

Silica Gel 

Sun-Dust Roach Away 


7/15/92 

Speer Products Inc. 

01171500193 

Silica Gel 

Speer Rea and Tick Powder for Car¬ 


7/15/92 




pets 



Smithktine Beecham Animal Health 

03742500013 

Silica Gel 

Adams Flea and Tick Dust II 


7/15/92 

Grefco Inc. 

05480600001 

Silicon Dioxide 

Dicalite Diacide 


7/15/92 

Dyn-O-Mite International Inc. 

05830000002 

Silicon Dioxide 

Dyanomite and/or Dynomite 2001 Plus 


7/15/92 

Chemfree Environment Inc. 

05991300001 

Silicon Dioxide 

Insectigone Crawling Insect Killer 


7/15/92 

Tru Gen 

06387200001 

Silicon Dioxide 

Tru-Gen White Gold 


7/15/92 


III. Basis for Issuance of Notice of 
Intent; Requirement List 

The following companies failed to 
submit the following required data or 
information: 


Table B—Requirement List 


Active Ingredient 

Registrant Affected 

Requirement Name 

Original Due-Oate 

Silica Gel 

Hysan Corporation 

90-Day Response 

5/12/92 


Whitmire Research Laboratories. Inc. 

90-Day Response 

5/11/92 


Sureco. Inc. 

90-Day Response 

5/11/92 


Tomic Insecticide Company. Inc. 

90-Day Response 

5/11/92 


Happy Jach Inc. 

90-Day Response 

5/11/92 


D-Con Company Inc. 

90-Day Response 

5/13/92 


ABC Compounding Company. Inc. 

90-Day Response 

5/11/92 


Pet Chemicals 

90-Day Response 

5/11/92 


Protoxall Products Inc. 

90-Day Response 

5/12/92 


Vasco Chemical Company Inc. 

90-Day Response 

5/14/92 


Sungro Chemicals. Inc. 

90-Day Response 

5/11/92 


Speer Products Inc. 

90-Day Response 

5/11/92 


Smithkline Beecham Animal Health 

90-Day Response 

5/11/92 


Coulston International Corporation 

90-Day Response 

5/11/92 


RSR Laboratories. Inc. 

90-Day Response 

5/12/92 

Silicon Dioxide 

Grefco Inc. 

90-Day Response 

5/11/92 


Dyn-O-Mite International Inc. 

90-Day Response 

5/12/92 


Chemfree Environment Inc. 

90-Day Response 

5/11/92 


Tru Gen 

90-Day Response 

5/11/92 


Wallace C. Tharp 

90-Day Response 

5/12/92 


IV. Attachment III Suspension Report- 
Explanatory Appendix 

A discussion of the basis for the 
Notice of Intent to Suspend follows: 

A. Silica Gel 

On February 7.1992. EPA issued the 
Phase 5 Reregistration Eligibility 
Document Data Call-In Notice imposed 
pursuant to section 4(g)(2)(B) and 
3(c)(2)(B) of FIFRA which required 
registrants of products containing silica 
gel used as an active ingredient to 
develop and submit certain data. These 


data were determined to be necessary to 
satisfy reregistration data requirements 
of section 4(g). Failure to comply with 
the requirements of a Phase 5 
Reregistration Eligibility Document Data 
Call-In Notice is a basis for suspension 
under section 3(c)(2)(B) of FIFRA. 

The Silica Gel Phase 5 Reregistration 
Eligibility Document Data Call-In Notice 
dated February 7,1992, required each 
affected registrant to submit materials 
relating to the selection of the options to 
address each of the data requirements. 
That submission was required to be 


received by the Agency within 90 days 
of the registrant’s receipt of the Notice. 
Because the Agency has not received a 
response from you as a Silica Gel 
registrant to undertake the required 
testing or any other appropriate 
response, the Agency is initiating 
through this Notice of Intent to Suspend 
the actions which FIFRA requires it to 
take under these circumstances. 

B. Silicon Dioxide 

On February 7,1992, EPA issued the 
Phase 5 Reregistration Eligibility 
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Document Data Call-In Notice imposed 
pursuant to section 4(g)(2)(B) and 
3(c)(2)(B) of FIFRA which required 
registrants of products containing silicon 
dioxide used as an active ingredient to 
develop and submit certain data. These 
data were determined to be necessary to 
satisfy reregistration data requirements 
of section 4(g). Failure to comply with 
the requirements of a Phase 5 
Reregistration Eligibility Document Data 
Call-In Notice is a basis for suspension 
under section 3(c)(2)(B) of FIFRA. 

The Silicon Dioxide Phase 5 
Reregistration Eligibility Document Data 
Call- In Notice dated February 7,1992. 
required each affected registrant to 
submit materials relating to the selection 
of the options to address each of the 
data requirements. That submission was 
required to be received by the Agency 
within 90 days of the registrant’s receipt 
of the Notice. Because the Agency has 
not received a response from you as a 
silicon dioxide registrant to undertake 
the required testing or any other 
appropriate response, the Agency is 
initiating through this Notice of Intent to 
Suspend the actions which FIFRA 
requires it to take under these 
circumstances. 

V. Conclusions 

EPA has issued Notices of Intent to 
Suspend on the dates indicated. Any 
further information regarding these 
Notices may be obtained from the 
contact person noted above. 

Dated: August 3,1992. 

Michael M. Stahl, 

Director. Office of Compliance Monitoring. 

[FR Doc. 92-18946 Filed 8-11-92: 8:45 am) 

BILLING CODE 6S60-50-F 


IOPP-50749; FRL-4082-8] 

Receipt of Notification Applications to 
Conduct Field Testing of Two 
Microbial Pesticides 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This notice announces that 
EPA ha9 received from Crop Genetics 
International in conjunction with E.I. 
DuPont de Nemours & Company.four 
notifications of intent to conduct small- 
scale field testing using two non- 
indigenous strains of two insect 
baculoviruses: Nuclear Polyhedrosis 
Virus (NPV) and Granulosis Virus (GV). 
The purpose of the proposed testing is to 
evaluate one NPV and both GV strains’ 
performance against the diamondback 
moth, Plutella xylostella, and the other 
NPV strain's performance against the 


beet armyworm [Spodoptera exiqua) on 
alfalfa, cabbage, collards, garbanzo 
beans, lettuce, and tomatoes. Test sites, 
totalling 3 acres, are located in Arizona, 
California, Illinois, and Maryland. 

DATES: Written comments must be 
received on or before August 26.1992. 
addresses: Comments in triplicate, 
must bear the docket control number 
OPP-50749 and be submitted to: Public 
Docket and Freedom of Information 
Section, Field Operations Division 
(H7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. In 
person bring comments to: Rm. 1132, CM 
#2,1921 Jefferson Davis Highway, 
Arlington. VA. 

Information submitted in any 
comment(s) concerning this notice may 
be claimed confidential by marking any 
part or all of that information as 
"Confidential Business Information” 
(CBI). Information so marked, will not 
be disclosed except in accordance with 
procedures set forth in 40 CFR part 2. A 
copy of the comment(s) that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice to the submitter. 
Information on the proposed test and all 
written comments will be available for 
public inspection in Rm. 1132 at the 
Virginia address given above, from 8 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT: By 
mail: Phil Hutton, Product Manager (PM) 
18. Registration Division (H7505C), 

Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW.. Washington, DC 20460. Office 
location and telephone number: Rm. 213, 
CM #2,1921 Jefferson Davis Highway. 
Arlington. VA (703-305-7690). 
SUPPLEMENTARY INFORMATION: Crop 
Genetics International and E.I. DuPont 
have submitted to EPA four notifications 
of intent to conduct small-scale field 
testing pursuant to the U.S. EPA’s 
Statement of Policy entitled, "Microbial 
Products Subject to the Federal, 
Insecticide, Fungicide, and Rodenticide 
Act and the Toxic Substances Control 
Act," published in the Federal Register 
of June 26. 1986 (51 FR 23313). The 
purpose of the proposed testing is to 
determine the field activity of two 
nonindigenous strains of two 
baculoviruses on the target insect pests: 
beet armyworm and diamondback moth. 
Both pests are native to the areas where 
testing will occur, however, crops may 
be artificially infested to increase the 
pest population to a level whereby each 
baculovirus strain’s effectiveness can 


adequately be evaluated. Of the four 
strains being tested, one GV and both 
NVP strains were isolated from feral 
insects in Taiwan. The other GV strain 
was isolated from insects originating in 
China. Field trials will be conducted on 
the following research and cooperator 
farms: Crop Genetics and DuPont 
Research Farms located in Queen 
Anne’s and Cecil Counties, Maryland; 
and cooperator farms located in 
Bradenton and Quincy Florida; Yuma, 
Arizona; Rochelle, Illinois; and Fresno 
and Modesto, California. 

To determine the concentration 
necessary for pest control, the 
baculovirus strains will be applied at 
various spray application rates at 4 to 7 
day intervals for up to six applications. 
The total amount of each strain applied 
for all locations and crops will not 
exceed 6 x 10 13 viral occlusion bodies. 
Several chemicals or Bacillus 
thuringiensis preparations in 
combination with the baculovirus 
strains also may be applied and 
analyzed. Directly following the spray 
applications, insect populations will be 
monitored and the amount of crop 
damage assessed. Tests will be 
conducted from August to October 1992, 
and upon completion of field testing, all 
test crops will be destroyed by plowing 
under. Any plant material or insects 
brought into the laboratory for analysis 
will be autoclaved and disposed of 
when testing has been completed. 

Following the review of these four 
notifications and any comments 
received in response to this notice, EPA 
will decide whether or not Experimental 
Use Permits are required and announce 
this decision in the Federal Register. 

Dated: August 3,1992. 

Anne E. Lindsay, 

Director. Registration Division, Office of 
Pesticide Programs. 

[FR Doc. 92-18783 Filed 8-11-92; 8:45 am] 

BILLING COOE 6580-50-F 


[OPP-34033; FRL 4079-61 

Notice of Receipt of Requests for 
Amendment to Delete Uses in Certain 
Pesticide Registrations 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 

summary: In accordance with Section 
6(f)(1) of the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA), 
as amended, EPA is issuing a notice of 
receipt of request for amendment by 
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registrants to delete uses in certain 
pesticide registrations. 

DATES: Unless a request is withdrawn, 
the Agency will approve these use 
deletions and the deletions will become 
effective on November 10,1992. 

FOR FURTHER INFORMATION CONTACT: By 

mail: James A. Hollins, Office of 
Pesticide Programs (H7502C), 
Environmental Protection Agency, 401 M 
Street, SW, Washington, DC 20460. 
Office location for commercial courier 
delivery and telephone number Room 
220. Crystal Mall No. 2,1921 Jefferson 
Davis Highway, Arlington, VA, 703-305- 
5761 


SUPPLEMENTARY INFORMATION: 

I. Introduction 

Section 6(f)(1) of FIFRA provides that 
a registrant of a pesticide product may 
at any time request that any of its 
pecticide registrations be amended to 
delete one or more uses. The Act further 
provides that, before acting on the 
request, EPA must publish a notice of 
receipt of any such request in the 
Federal Register. Thereafter, the 
Administrator may approve such a 
request. 


II. Intent to Delete Uses 

This notice announces receipt by the 
Agency of applications from registrants 
to delete uses in the two pesticide 
registrations listed in the following 
Table 1. These registrations are listed by 
registration number, product names and 
the specific uses deleted. Users of these 
products who desire continued use on 
crops or sites being deleted should 
contact the applicable registrant before 
November 10,1992 to discuss 
withdrawal of the applications for 
amendment. This 90-day period will also 
permit interested members of the public 
to intercede with registrants prior to the 
Agency approval of the deletion. 


Table 1. — Registrations with Requests for Amendments to Delete Uses in Certain Pesticide Registrations 


Registration No. 

Product Name 

Delete from Label 

000802-00490 

034704-00602 

Ulty/Miller Benomyf DF Systemic Fungicide 

Clean Crop Benomyf 50% Systemic Fungicide 

Post-harvest uses on apples, pears, stone fruits 

Post-harvest uses on apples, citrus, pears, ornamentals, stone fruits turf 


The following Table 2 includes the names and addresses of record for all registrants of the products in Table 1, in 
sequence by EPA company number. 


Table 2. — Registrants Requesting Amendments to Delete Uses in Certain Pesticide Registrations 

EPA 
Compa¬ 
ny No. 

Company Name and Address 

000802 

034704 

Th, Chas. H. Lilly Co . 7737 NE Kllllngsworth, Portland. OR 97218. 

Platte Chemical Co, 419 18th Street, P.O. Box 667. Greeley. CO 80632. 


II. Existing Stocks Provisions 

The Agency has authorized registrants 
to sell or distribute product under the 
previously approved labeling for a 
period of 18 months after approval of the 
revision, unless other restrictions have 
been imposed, as in special review 
actions. 

Dated: August 4,1992. 

Douglas D. Compt, 

Director, Office of Pesticide Programs. 

[FR Doc. 92-19212 Filed 8-11-92; 8:45 am] 

BILLING CODE ft560-50-F 


[OPP-66164; FRL 4060-21 

Notice of Receipt of Requests to 
Voluntarily Cancel Certain Pesticide 
Registrations 

agency: Environmental Protection 
Agency (EPA). 


action: Notice. 

summary: In accordance with Section 
6(f)(1) of the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA), 
as amended, EPA is issuing a notice of 
receipt of requests by registrants to 
voluntarily cancel certain pesticide 
registrations. 

dates: Unless a request is withdrawn 
by November 10,1992, orders will be 
issued cancelling all of these 
registrations. 

FOR FURTHER INFORMATION CONTACT. By 

mail: James A. Hollins, Office of 
Pesticide Programs (H7502C), 
Environmental Protection Agency, 401 M 
Street SW, Washington, DC 20460. 

Office location for commercial courier 
delivery and telephone number Room 
220, Crystal Mall No. 2,1921 Jefferson 
Davis Highway, Arlington, VA (703) 
305-5761. 


SUPPLEMENTARY INFORMATION! 

I. Introduction 

Section 6(f)(1) of the Federal 
Insecticide, Fungicide and Rodenticide 
Act (FIFRA), as amended, provides that 
a pesticide registrant may, at any time, 
request that any of its pesticide 
registrations be cancelled. The Act 
further provides that EPA must publish a 
notice of receipt of any such request in 
the Federal Register before acting on the 
request. 

II. Intent to Cancel 

This Notice announces receipt by the 
Agency of requests to cancel some 21 
pesticide products registered under 
Section 3 or 24(c) of FIFRA. These 
registrations are listed in sequence by 
registration number (or company 
number and 24(c) number) in the 
following Table 1: 
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Table i. — Registrations With Pending Requests for Cancellation 


Registration No. 

Product Name 

Chemical Name 

000239-02456 

Ortho Garden Weed Preventer 

Dimethyl tetrachloroterephthalate 

000335 AZ-91-0014 

Maneb 80 

Manganese ethylenebis (dithiocarbamate) 

000499-00299 

Whitmire Pt 270 WDO Dursban 

0,0-D»ethyl 0-(3.5,6-trichloro-2-pyridyl) phosphorothioate 

001021-01315 

Pyrocide Fogging Concentrate 7219 

AZ-Octyl bicycloheptene dicarboximide 

(Butylcarbityl) (6-propylpiperonyl) ether 80% and related compounds 20% 
Pyrethrms 

2,2-Dichlorovinyl dimethyl phosphate 

002935-00139 

Red-Top Premium Grade Malathion Grain Protectant 

0.0-Dimethyl phosphorodithioate of diethyl mercaptosuccinate 

003640-00017 

Steramine 

Alkyl* dimethyl benzyl ammonium chloride *(50%C14, 40%C12, 
10%C16) 

005481-00249 

Royal Brand 2% Phosdrin Insecticide Dust 

2-Carbomethoxy-1-methylvinyl dimethyl phosphate, alpha isomer and re¬ 
lated 

005535-00025 

Gro-Well Crabgrass and Broadleaf Weed Killer 

Octytammonium methanearsonate 

Dodecylammonium methanearsonate 

Octylamine 2,4-dichlorophenoxyacetate 

006140-00004 

Warexin 

/7-Tetradecyt formate 

007501-00028 

Gustafson Botran-30C 

2.6-Dichloro-4-nitroaniline 

007501-00062 

Gustafson Captan DCNA 60-20 

2,6-Dichloro-4-nitroam1ine 

cis-MTrichloromethylthio-4-cyclohexene-1.2-dicarboximide 

007501 NC-66-0008 

Vitavax 75-Captan DCNA 60-20 Blend 

2.6- Dichloro-4-nitroanilme 

cis-AAT richloromethylthio-4-cyclohexene-1,2-dicarboximide 

5.6- Dihydro-2-methyM.4-oxathiin-3-carboxanalide 

007501 VA-86-0007 

Vivatax 75-Captan DCNA 60-20 Blend 

cis/V-Trichloromethylthio-4-cyclohexene-1,2-dicarboximide 

008596-00017 

Grain Treet Liquid 

Propionic acid 

010182-00245 

Sutan 4 /Atrazine 4.4F Selective Herbicide 

S-Ethyl diisobutylthiocarbamate 
2-Chloro-4-(ethylamino)-6-(isopropylarmno)-s-triazine 

010182-00247 

Sutazine -4 6.25 ME Selective Herbicide 

S-Ethyl diisobutylthiocarbamate 
2-Chloro-4-(ethylamino)-6-{isopropylamino)-s-triazine 

010182-00309 

Atra-Bute Flowable Herbicide 

S-Ethyl diisobutylthiocarbamate 
2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 

010182-00310 

Atrabute II 4 

S-Ethyl diisobutylthiocarbamate 
2-Crtloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 

056899-20007 

Sodium Hypochlorite 

Sodium hypochlorite 


Unless a request is withdrawn by the registrant within 90 days of publication of this notice, orders will be issued 
cancelling all of these registrations. Users of these pesticides or anyone else desiring the retention of a registration should 
contact the applicable registrant directly during this 90-day period. The following Table 2, includes the names and addresses 
of record for all registrants of the products in Table 1, in sequence by EPA Company Number. 

Table 2. — Registrants Requesting Voluntary Cancellation 


epa 


Compa¬ 
ny No. 


Company Name and Address 


000239 

000335 

000499 

001021 

002935 

003640 

005481 

005535 

006140 

007501 

008596 

010182 


Chevron Chemical Co., Registration & Regulatory Affairs Dept.. 940 Hensley Street. Richmond, CA 94804 
Elf Atochem N.A. Inc.. Three Parkway. Room 820, Philadelphia. PA 19102. 

Whitmire Research Laboratones, Inc., 3568 Tree Ct Industrial Blvd. St Louis, MO 63122. 

McLaughlin Gormley King Co., 8810 Tenth Ave North, Minneapolis. MN 55427. 

Wilbur Ellis Co.. 191 W Shaw Ave. Fresno. CA 93704. 

Stearns Packaging Corp., Box 3216. Madison, Wl 53704. 

Amvac Chemical Corp., 4100 E. Washington Blvd. Los Angeles, CA 90023. 

Adikes Inc.J & L, 182-12 93rd Ave. Jamaica. NY 11423. 

Guardian Laboratories. Div of United-Guardian. Inc., Box 2500, Smithtown, NY 11787. 

Gustafson. Inc., Box 660065. Dallas. TX 75266. 

Kemin Industries Inc., Box 70, Des Moines. IA 50301. 

•Cl Americas Inc.. Agricultural Products. New Murphy Rd. & Concord Pike. Wilmington, DE 19897. 
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Table 2. — Registrants Requesting Voluntary Cancellation— Continued 

EPA 
Compa¬ 
ny No. 

Company Name and Address 

056899 

RMI Titanium Co - Sodium Plant, (an Ohio Corp.). Box 269, Niles, OH 44446. 


III. Procedures for Withdrawal of 
Request 

Registrants who choose to withdraw a 
request for cancellation must submit 
such withdrawal in writing to James A. 
Hollins, at the address given above, 
postmarked before November 10,1992. 
This written withdrawal of the request 
for cancellation will apply only to the 
applicable 6(f)(1) request listed in this 
notice. If the product(s) have been 
subject to a previous cancellation 
action, the effective date of cancellation 
and all other provisions of any earlier 
cancellation action are controlling. The 
withdrawal request must also include a 
commitment to pay any reregistration 
fees due, and to fulfill any applicable 
unsatisfied data requirements. 

IV. Provisions for Disposition of Existing 
Stocks 

The effective date of cancellation will 
be the date of the cancellation order. 

The orders effecting these requested 
cancellations will generally permit a 
registrant to sell or distribute existing 
stocks for 1-year after the date the 
cancellation request was receiveS. This 
policy is in accordance with the 
Agency's statement of policy as 
prescribed in Federal Register No. 123, 
Vol. 56, dated June 26,1991. Exceptions 
to this general rule will be made if a 
product poses a risk concern, or is in 
noncompliance with reregistration 
requirements, or is subject to a data call- 
in. In all cases, product-specific 
disposition dates will be given in the 
cancellation orders. 

Existing stocks are those stocks of 
registered pesticide products which are 
currently in the United States and which 
have been packaged, labeled, and 
released for shipment prior to the 
effective date of the cancellation action. 
Unless the provisions of an earlier order 
apply, existing stocks already in the 
hands of dealers or users can be 
distributed, sold or used legally until 
they are exhausted, provided that such 
further sale and use comply with the 
EPA-approved label and labeling of the 
affected product(s). Exceptions to these 
general rules will be made in specific 
cases when more stringent restrictions 
on sale, distribution, or use of the 
products or their ingredients have 
already been imposed, as in Special 


Review actions, or where the Agency 
has identified significant potential risk 
concerns associated with a particular 
chemical. 

Dated: July 31.1992. 

Douglas D. Campt, 

Director, Office of Pesticide Programs . 

[FR Doc. 92-19213 Filed 8-11-92; 8:45 am) 

BILLING CODE 6560-50-F 


IFRL-4194-5] 

Privacy Act of 1974; New System of 
Records 

agency: Environmental Protection 
Agency (EPA). 

action: Notice of new system of 
records. 


summary: In accordance with the 
Privacy Act of 1974, as amended, 5 
U.S.C. 552a, EPA is publishing this 
notice of the new EPA-30 system of 
records called M OIG Hotline Allegation 
System—EPA/OIG." The Office of 
Inspector General (OIG) will use this 
system of records to maintain 
information on complaints received from 
employees of EPA. employees of other 
Federal agencies, employees of State 
and local agencies, and private citizens. 
These complaints concern the possible 
existence of activities constituting a 
violation of law, rules, or regulations, 
mismanagement, gross waste of funds, 
abuse of authority, or a substantial and 
specific danger to the public health or 
safety. The records in this system are 
used to gather information; to evaluate 
such information to determine whether a 
complaint should be investigated or 
audited by the OIG. referred to another 
part of EPA or to another agency, or 
closed out; to document complaints 
received; and to track the resolution of 
each complaint. 

DATES: This notice will be effective 
without further notice on October 13. 
1992, unless EPA receives comments 
which would result in a contrary 
determination. 

addresses: Interested persons may 
submit written comments to: John C. 
Jones. Assistant Inspector General for 
Management, Office of Inspector 
General (A-109), Environmental 


Protection Agency, 401 M Street, SW., 
Washington, DC 20460. 

FOR FURTHER INFORMATION CONTACT: 

John C. Jones, (202) 260-4912. 

Dated: August 3,1992. 

Christian R. Holmes, 

Assistant Administrator for Administration 
and Resources Management 

EPA-30 

SYSTEM NAME: 

OIG Hotline Allegation System— 
EPA/OIG. 

SECURITY classification: 

None. 

SYSTEM LOCATION: 

Assistant Inspector General for 
Management, Office of Inspector 
General (A-109), Environmental 
Protection Agency. 401 M Street, SW., 
Washington, DC 20460. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SY8TEM: 

Persons who report information to the 
Office of Inspector General (OIG) 
concerning the possible existence of 
activities constituting a violation of law, 
rules, or regulations, mismanagement, 
gross waste of funds, abuse of authority, 
or a substantial and specific danger to 
the public health or safety, and the 
subject(s) of such complaints. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Records in this system contain 
information obtained from complainants 
who report indications of wrongdoing. 
Specific data include name and address 
of the complainant (except for 
anonymous complainants), date 
complaint received, program area, 
nature and subject of complaint, and 
any additional contacts and specific 
comments provided by the complainant. 
In addition, information on the OIG 
disposition of the complaint is included 
in the system. As appropriate, the 
disposition Includes investigative case 
number, preliminary inquiry number, 
dates of referral, reply, and follow-up; 
and status and disposition code cl the 
complaint. 











Federal Register / Vol. 57. No. 150 / Wednesday, August 12, 1992 / Notices 36093 


AUTHORITY FOR MAINTENANCE OF THE 

system: 

Inspector General Act of 1978, as 
amended. 5 U.S.C. app.: and 5 U.S.C. 

301. 

purposes): 

The records contained in the system 
are used by the OIG in furtherance of 
the responsibilities of the Inspector 
General under the Inspector General Act 
of 1978, as amended, to conduct and 
supervise audits and investigations 
relating to programs and operations of 
the EPA; to promote economy, 
efficiency, and effectiveness in the 
administration of such programs and 
operations; and to prevent and detect 
fraud and abuse in such programs and 
operations. 

ROUTINE USES OF RECORDS MAINTAINED IN 
THE 8YSTEM. INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

A record from the system of records 
may be disclosed, as a routine use: 

a. To any source, private or public, to 
the extent necessary to secure from such 
source information relevant to a 
legitimate EPA investigation, audit, or 
other inquiry. 

b. To the appropriate Federal, State, 
local, foreign, or international agency, if 
a record indicates, either by itself or in 
combination with other information, a 
violation or potential violation of law, 
whether civil, criminal, or regulatory in 
nature, and whether arising by general 
statute or particular program statute, or 
by rule, regulation, or order issued 
pursuant thereto, where that agency is 
charged with the responsibility of 
investigating or prosecuting a violation, 
or of enforcing or implementing the 
statute, or rule, regulation, or order 
issued pursuant thereto. 

c. To a Federal agency responsible for 
considering suspension or debarment 
action where such record would be 
relevant to such action. 

d. To a Federal. State, local, foreign, 
or international agency, or other public 
authority or professional organization, 
maintaining civil, criminal or other 
relevant enforcement records or other 
pertinent records, such as current 
licenses, in order to obtain information 
relevant to an EPA investigation, audit, 
or other inquiry, or relevant to an EPA 
decision concerning the hiring or 
retention of an employee or other 
personnel action, the issuance of a 
security clearance, the letting of a 
contract the issuance of a license, grant 
or other benefit, the establishment of a 
claim, or the initiation of administrative, 
civil, or criminal action. 

e. To a Federal State, local, foreign, or 
international agency, in response to its 


request, in connection with the 
assignment, hiring, or retention of an 
individual, the issuance of a security 
clearance, the reporting of an 
investigation of an individual, the letting 
of a contract, or the issuance of a 
license, grant, or other benefit by the 
requesting agency, to the extent that the 
information is relevant and necessary to 
the requesting agency’s decision on the 
matter. 

f. In a proceeding before a court, other 
adjudicative body or grand jury, or in an 
administrative or regulatory proceeding, 
to the extent that each disclosure is 
compatible with the purpose for which 
the record was collected and is relevant 
and necessary to the proceeding in 
which one of the following is a party or 
has an interest: (1) EPA or any of its 
components. (2) an EPA employee in his 
or her official capacity. (3) an EPA 
employee in his or her individual 
capacity where the Department of 
Justice is representing or considering 
representation of the employee, or (4) 
the United States where EPA determines 
that the litigation is likely to affect EPA. 
Such disclosures include, but are not 
limited to, those made in the course of 
presenting evidence, conducting 
settlement negotiations, and responding 
to subpoenas and requests for 
discovery. 

g. To a Member of Congress who 
submits an inquiry on behalf of an 
individual, when the individual to whom 
the record pertains has authorized the 
Member of Congress in writing to have 
access to the record. In such cases, the 
Member of Congress has no more right 
to the record than does the individual 
who requested it. 

h. To the Department of justice for the 
purpose of obtaining its advice on 
Freedom of Information Act matters. 

i. To the Office of Management and 
Budget for the purpose of obtaining its 
advice regarding EPA obligations under 
the Privacy Act of 1974, as amended, 5 
U.S.C. 552a, or in connection with the 
review of legislation. 

j. In response to a subpoena issued by 
a Federal agency having the power to 
subpoena records of other Federal 
agencies. 

k. To the Department of Justice to the 
extent that each disclosure is 
compatible with the purpose for which 
the record was collected and is relevant 
and necessary to litigation or 
anticipated litigation in which one of the 
following is a party or has an interest: 

(1) EPA or any of its components, (2) an 
EPA employee in his or her official 
capacity, (3) an EPA employee in his or 
her individual capacity where the 
Department of Justice is representing or 
considering representation of the 


employee, or (4) the United States where 
EPA determines that the litigation is 
likely to affect EPA. 

l. To debt collection contractors for 
the purpose of collecting delinquent 
debts as authorized by law. 

m. To EPA contractors, grantees, or 
volunteers who have been engaged to 
assist EPA in the performance of a 
contract service, grant, cooperative 
agreement, or other activity related to 
this system of records and who need to 
have access to the records in order to 
perform the activity. Recipients shall be 
required to comply with the 
requirements of the Privacy Act of 1974. 
as amended. 5 U.S.C. 552a. 

n. To representatives of the General 
Services Administration and the 
National Archives and Records 
Administration who are conducting 
records management inspections under 
the authority of 44 U.S.C. 2904 and 2908. 

o. To the Department of the Treasury 
and the Department of Justice when EPA 
is seeking an ex parte court order to 
obtain taxpayer information from the 
Internal Revenue Service. 

p. To a public or professional 
licensing organization when such record 
indicates, either by itself or in 
combination with other information, a 
violation or potential violation of 
professional standards, or reflects on 
the moral, educational, or professional 
qualifications of an individual who is 
licensed or who is seeking to become 
licensed. 

q. To an entity or person, public or 
private, when disclosure of the record is 
needed to enable the recipient of the 
record to take action to recover money 
or property of the EPA. when such 
recovery will accrue to the benefit of the 
United States, or when disclosure of the 
record is needed to enable the recipient 
of the record to take appropriate 
disciplinary action to maintain the 
integrity of EPA programs or operations. 

r. To a “consumer reporting agency," 
as that term is defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f)) or the 
Federal Claims Collection Act of 1966 
(31 U.S.C. 3701(a)(3)), for the purpose of 
obtaining information in the course of an 
investigation. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM*. 

STORAGE: 

The records are stored on hard copy 
files and computer disks. 

RETRtEV ABILITY: 

The records are retrieved by case 
number, the name of the complainant. 
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the name of the subject(s), and the 
subject matter. 

SAFEGUARDS: 

Direct access is limited to authorized 
personnel in the OIG, Office of 
Management, Technical Assessment 
and Fraud Prevention Division. 
Disclosure within EPA is limited to 
authorized officials and employees on a 
need-to-know basis. All hard copy files, 
when not in the possession of an 
authorized individual, are maintained in 
locked filing cabinets. Both the hard 
copy files and the computer disks are 
maintained in a room protected by door 
locks in a building with restricted 
access. 

RETENTION AND DISPOSAL: 

Records are retained and disposed of 
in accordance with EPA Records 
Control Schedules, Inspector General 
Records, approved by the National 
Archives and Records Administration. 

SYSTEM MANAGER(S) AND ADDRESS: 

Assistant Inspector General for 
Management. Office of Inspector 
General (A-109), Environmental 
Protection Agency, 401 M Street. SW., 
Washington. DC 20460. 

NOTIFICATION PROCEDURES: 

See Exemption section of this notice. 
EPA claims that this system is exempt 
from this requirement to the extent that 
the system contains investigatory 
material compiled for law enforcement 
purposes. However, EPA has 
promulgated rules which establish 
procedures for notifying an individual at 
his/her request if the system of records 
contains a record pertaining to him/her 
because, under certain circumstances, it 
might be appropriate for an individual to 
have access to all or a portion of his/her 
records in this system. Requests for 
notification should be made in writing to 
the System Manager in accordance with 
EPA’s regulation at 40 CFR part 16. 

RECORD ACCESS PROCEDURES: 

See Exemption section of this notice. 
EPA claims that this system is exempt 
from this requirement. However, EPA 
has promulgated rules which establish 
procedures for notifying an individual at 
his/her request how he/she can gain 
access to a record in a system of records 
pertaining to him/her because, under 
certain circumstances, it might be 
appropriate for an individual to have 
access to all or a portion of his/her 
records in this system. Requests for 
access should be made in writing to the 
System Manager in accordance with 
EPA’s regulations at 40 CFR part 16. 


CONTESTING RECORD PROCEDURES: 

See Record Access Procedures section 
of this notice. Requests for correction of 
a record should specify the information 
which is allegedly incorrect and the 
justification for the correction. 

RECORD SOURCE CATEGORIES: 

See Exemption section of this notice. 
EPA claims-that this system is exempt 
from this requirement. However. EPA is 
publishing the following generic list of 
categories of sources of records in this 
system: Complainants who are 
employees of EPA; employees of other 
Federal agencies; employees of State 
and local agencies; and private citizens. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

Pursuant to 5 U.S.C. 552a(k)(2), this 
system is exempt from the following 
provisions of the Privacy Act of 1974, as 
amended, subject to the limitations set 
forth in that subsection: 5 U.S.C. 552a 
(c)(3); (d); (e)(1); (4)(G); (H); and (I); and 
(f). Concurrently with this notice, EPA is 
publishing in the Federal Register a 
proposed regulation to exempt this 
system of records, in accordance with 
the requirements of 5 U.S.C. 553(b) (1), 
(2), and (3), (c), and (e). For additional 
information, contact the System 
Manager. 

[FR Doc. 92-19181 Filed 8-11-92; 8:45 am] 

BILLING CODE 6560-50 


[OPPTS-51803; FRL-4160-41 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 

summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13,1983 (48 
FR 21722). This notice announces receipt 
of 28 such PMNs and provides a 
summary of each. 

dates: Close of review periods: 

P 92-1212, 92-1213. 92-1214, 92-1215, 
October 13.1992. 

P 92-1216, October 17.1992. 

P 92-1217, 92-1218, 92-1219, October 
13.1992. 

P 92-1220, 92-1221, October 17.1992. 


P 92-1222, 92-1223, 92-1224, 92-1225. 
92-1226, 92-1227, 92-1228, October 18. 
1992. 

P 92-1229. 92-1235, October 19.1992. 
P 92-1238, 92-1239, 92-1240, 92-1241. 
92-1242, 92-1243, 92-1244, 92-1245, 
October 20.1992. 

P 92-1246, October 21,1992. 

Written comments by: 

P 92-1212, 92-1213, 92-1214, 92-1215. 
September 13,1992. 

P 92-1216, September 17,1992. 

P 92-1217, 92-1218, 92-1219, 

September 13.1992. 

P 92-1220, 92-1221, September 17, 
1992. 

P 92-1222, 92-1223, 92-1224, 92-1225. 
92-1226, 92-1227, 92-1228, September 
18,1992. 

P 92-1229, 92-1235, September 19, 
1992. 

P 92-1238, 92-1239, 92-1240, 92-1241, 
92-1242, 92-1243, 92-1244, 92-1245, 
September 20.1992. 

P 92-1246, September 21,1992. 
addresses: Written comments, 
identified by the document control 
number “(OPPTS-51803)” and the 
specific PMN number should be sent to: 
Document Processing Center (TS-790). 
Office of Pollution Prevention and 
Toxics. Environmental Protection 
Agency. 401 M St., SW., Rm. 201ET, 
Washington, DC, 20460. (202) 260-3532. 
FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen, Director, Environmental 
Assistance Division (TS-799), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency, Rm. 
E-545. 401 M St.. SW., Washington, DC. 
20460 (202) 554-1404. TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office, NE-G004 at the 
above address between 8 a.m. and noon 
and 1 p.m. and 4 p.m., Monday through 
Friday, excluding legal holidays. 

P02-1212 

Importer. Confidential. 

Chemical. (G) Aromatic dianhydride. 
Use/Import. (G) Intermediate 
destructive use. Import range: 
Confidential. 

Toxicity Data. Skin irritation: none 
species (rabbit). Mutagenicity: negative. 

P02-1213 

Manufacturer. Confidential. 

Chemical. (G) Aromatic nitro 
compound. 
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Use/Product ion. (G) Monomer 
intermediate - destructive use. Prod, 
range: Confidential. 

P 02-1214 

Manufacturer. Confidential. 
Chemical. (G) Aromatic amino ether. 
Use/Production. (G) Isolated 
intermediate - destructive use. Prod, 
range: Confidential. 

Toxicity Data. Acute oral toxicity: 
IJ)50 > 11,000 mg/kg species (rat). Eye 
irritation: moderate species (rabbit). 
Skin irritation: none species (rabbit). 
Mutagenicity: negative. 

P 02-1215 

Manufacturer. Confidential. 
Chemical. (G) Polyimide. 

Use /Production. (G) Membranes. 
Prod, range: Confidential. 

P 02-1216 

importer. Toray Marketing Sales of 
America. Inc. 

Chemical. (G) Poly ether ester amide. 
Use /Import. (S) Antistatic agent for 
molding resins. Import range: 
Confidential. 

P 62-1217 

importer. Confidential. 

Chemical. (G) Polyester poly ether 
modified polyurethane with basic 
groups, compound with carboxylic acid. 

Use/lmport. (G) Additive, open, 
nondispersive use. Import range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (rat). Eye 
irritation: none species (rabbit). Skin 
irritation: none species (rabbit). 

P 02-1218 

importer. Confidential. 

Chemical. (G) Silicones and silicones, 
methyl alkyl, polyether modified. 

Use/Import. (G) Additive, open, 
nondispersive use. Import range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5.000 mg/kg species (rat). Eye 
irritation: none species (rabbit). Skin 
irritation: none species (rabbit). 

P 02-1218 

Importer. Confidential. 

Chemical. (G) Silicones and silicones, 
di-me polyether modified. 

Use/Import. (G) Additive, open, 
nondispersive use. Import range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5.000 mg/kg species (rat). Eye 
Irritation: none species (rabbit). Skin 
irritation: slight species (rabbit). 

P 82-1220 

Manufacturer. Furon Corporation. 


Chemical (G) Polymeric aromatic 
diimide with substituted tetracarboxylic 
acid. 

Use/Production. (G) Fabrication into 
articles. Prod, range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 3.945 mg/kg species (rat). Acute 
dermal toxicity: > 5,000 mg/kg species 
(rabbit). Eye irritation: extreme species 
(rabbit). Skin irritation: minimal species 
(rabbit). 

P 82-1221 

Manufacturer. Confidential. 

Chemical. (S) Butanedioic acid, 
hydroxy-, diammonium salt. 

Use/Production. (S) Metal deoxidizer 
and cleaner. Prod, range: 13.600-45.360 
kg/yr. 

P 62-1222 

Manufacturer. Confidential. 

Chemical (S) Isoctadecanoic acid, 
distn.. residue?. 

Use/Production. (G) Additive for 
asphalt. Prod, range: Confidential. 

P82-1223 

importer. Ciba-Geigy Corporation. 
Chemical (G) Polymer of 4.4'- 
isopropylidenediphenol-epichlorohydrin 
resin, modified 4,4'- 
isopropylidenediphenol. 

Use/ImporL (S) Resin component for 
can and coil coatings. Import range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Eye 
irritation: slight species (rabbit). Skin 
irritation: slight species (rabbit). 

P 82-1224 

Manufacturer. Confidential. 

Chemical (S) Maleic anhydride; 
butoxyethoxyethanol; diethylene glycol. 

Use/Production. (S) A radiation 
curable coating for industrial use. Prod, 
range: Confidential. 

P 82-1225 

Manufacturer. Confidential. 

Chemical. (G) Modified styrenated 
acrylate methacrylate polymer. 

Use/Production. (G) Component of 
dispersive coating. Prod, range: 52.200 
kg/yr. 

P82-1226 

Manufacturer. Confidential. 

Chemical. (G) Modified styrenated 
acrylate methacrylate polymer. 

Use/Production. (G) Component of 
dispersive coating. Prod, range: 7.800 kg/ 
yr. 

P 82-1227 

Manufacturer. Confidential. 

Chemical (G) Modified acrylate 
methacrylate polymer. 


Use/Production. (G) Component of 
dispersive coating. Prod, range: 10.100 
kg/yr. 

P 82-1228 

Manufacturer. Confidential. 

Chemical (G) Halogenated butadiene 
copolymer. 

Use/Production. (G) Industrial 
adhesive component. Prod, range: 
Confidential. 

P 82-1228 

Manufacturer. Rohm & Haas. 
Chemical (G) Polymer of alkyl 
methacrylate. 

Use/Production. (G) Lubrication 
additive. Prod, range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5 g/kg species (rat). Acute 
dermal toxicity: LD50 > 5 g/kg species 
(rat). Static acute toxicity: LC50 > 1,000 
mg/L9Ghr species (rainbow trout). Eye 
irritation: slight species (rabbit). Skin 
sensitization: negative species (guinea 
P‘8)- 

P 62-1236 

Manufacturer. Eastman Kodak 
Company. 

Chemical (G) Substituted aniline 
substituted aromaticing 
haloaromaticpyrazole. 

Use/Production. (G) Contained use in 
an article. Prod, range: 25,000 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: LJD50 > 2,000 mg/kg 
species (rat). Eye irritation: slight 
species (rabbit). Skin irritation: 
negligible species (guinea pig). Skin 
sensitization: negative species (guinea 
P‘g)- 

P 62-1236 

Manufacturer. Confidential. 
Chemical (G) Amino substituted 
heteromonocycle, hydrochloride salt. 

Use /Production. (S) Organic synthesis 
intermediate. Prod, range: 15,000 kg/yr. 

P 82-1238 

Manufacturer. Hoechst Celanese 
Corporation. 

Chemical (S) Carbonic acid, 1,1- 
dimethyliethyl 4-ethenyl phenylester. 

Use/Production. (G) Monomer/ 
comonomer for electrical applications. 
Prod, range: Confidential. 

Toxicity Data. Acute oral toxicity: 
LD50 > 2,000 mg/kg species (rat). Acute 
dermal toxicity: LD50 > 2,000 mg/kg 
species (rat). Eye irritation: slight 
species (rabbit). Skin irritation: slight 
species (guinea pig). Mutagenicity: 
negative. Skin sensitization: positive 
species (guinea pig). 








36096 


Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Notices 


P92-1240 

Manufacturer. Confidential. 

Chemical. (G) Sulfonated 
polyacrylate, aromatic substituted, 
sodium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: 102,648 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5.000 mg/kg species (rat). Static 
acute toxicity: LD50 > 1,000 ppm 96hr 
species (rainbow trout). Eye irritation: 
slight species (rabbit). Skin irritation: 
negligible species (rabbit). 

P02-1241 

Manufacturer. Confidential. 

Chemical. (G) Sulfonated 
polyacrylate, aromatic substituted, 
sodium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: 102,648 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (rat). Static 
acute toxicity: LD50 > 1,000 ppm 96hr 
species (rainbow trout). Eye irritation: 
slight species (rabbit). Skin irritation: 
negligible species (rabbit). 

P92-1242 

Manufacturer. Confidential. 

Chemical. (G) Sulfonated 
polyacrylate, aromatic substituted, 
potassium salt. 

Use/Production. (G) Antiprecipitant. 
dispersant. Prod, range: 102,648 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (rat). Static 
acute toxicity: LD50 > 1,000 ppm 96hr 
species (rainbow trout). Eye irritation: 
slight species (rabbit). Skin irritation: 
negligible species (rabbit). 

P 92-1243 

Manufacturer. Confidential. 

Chemical. (G) Sulfonated 
polyacrylated. aromatic substituted, 
potassium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: 102,648 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (rat). Static 
acute toxicity: LD50 > 1,000 ppm 96hr 
species (rainbow trout). Eye irritation: 
slight species (rabbit). Skin irritation: 
negligible species (rabbit). 

P92-1244 

Manufacturer. Confidential. 

Chemical. (G) Sulfonated 
polyacrylate, aromatic substituted, 
ammonium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: 102,648 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (rat). Static 
acute toxicity: LD50 > 1,000 ppm 96hr 
species (rainbow trout). Eye irritation: 
slight species (rabbit). Skin irritation: 
negligible species (rabbit). 


P92-1249 

Manufacturer. Confidential. 
Chemical. (G) Sulfonated 
polyacrylate, aromatic substituted, 
ammonium salt. 

Use/Production. (G) Antiprecipitant, 
dispersant. Prod, range: 102.648 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 5,000 mg/kg species (rat). Static 
acute toxicity: LD50 > 1,000 ppm 96hr 
species (rainbow trout). Eye irritation: 
slight species (rabbit). Skin irritation: 
negligible species (rabbit). 

P92-1249 

Manufacturer. Confidential. 
Chemical. (S) Neopentyl glycol; 
diphenylmethane diisocyanate; 
polycaprolactone diol; polycaprolactone 
trioL 

Use/Production. (G) Coating resin. 
Prod, range: Confidential. 

Dated: August 6,1992. 

Douglas W. Sellers, 

Acting Director, Information Management 
Division. Office of Pollution Prevention and 
Toxics. 

|FR Doc. 92-19210 Filed 8-11-92; 8:45 am) 

BILLING CODE 6540-50-f 


[OPPTS-59311; FRL-4160-5] 

Certain Chemical; Test Market 
Exemption Application 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. 

summary: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5(a) or (b) of the 
Toxic Substance Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt are discussed 
in EPA’s final rule published in the 
Federal Register of May 13,1983 (48 FR 
21722). This notice, issued under section 
5(h)(6) of TSCA. announces receipt of 
one application for exemption, provides 
a summary, and requests comments on 
the appropriateness of granting these 
exemptions. 

DATES: 

Written comments by: 

T 92-18, August 20,1992. 

addresses: Written comments, 
identified by the document control 
number “(OPPTS-59311)" and the 
specific TME number should be sent to: 


Document Processing Center (TS-790), 
Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency. 401 M St.. SW. Rm. 201ET. 
Washington, DC 20460, (202) 260-1532. 
FOR FURTHER INFORMATION CONTACT: 
Susan B. Hazen. Director, Environmental 
Assistance Division (TS-799), Office of 
Pollution Prevention and Toxics, 
Environmental Protection Agency. Rm. 
E-545. 401 M St.. SW. Washington, DC 
20460, (202) 554-1404. TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer of the TME received 
by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office NE-G004 at the 
above address between 8 a.m. and noon 
and 1 p.m. and 4 p.m., Monday through 
Friday, excluding legal holidays. 

T 92-16 

Close of Review Period. September 3, 
1992. 

Importer. Basf Corporation. 

Chemical. (G) Self-crosslinking 
butadiene styrene copolymer. 

Use/Import. (S) Binder for 
nonwovens. Import range: Confidential. 

Dated: August 6,1992. 

Douglas W. Sellers, 

Acting Director, Information Management 
Division. Office of Pollution Prevention and 
Toxics. 

[FR Doc. 92-19211 Filed 8-11-92 8:45 am) 

BILLING CODE 4540-50-f 


FEDERAL COMMUNICATIONS 
COMMISSION 

Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 

August 5,1992. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

Copies of this submission may be 
purchased from the Commission’s copy 
contractor. Downtown Copy Center, 

1990 M Street. NW., suite 640, 
Washington, DC 20036, (202) 452-1422. 
For further information on this 
submission, contact Judy Boley. Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
this information collection should 
contact Jonas Neihardt. Office of 
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Management and Budget, room 3235 
NEOB. Washington, DC 20503, (202) 395- 
4814. 

OMB Number: 3060-0298. 

Title: Part 61—Tariffs (Other than the 
tariff review plan). 

Action: Revision of a currently 
approved collection. 

Respondent: Businesses or other for- 
profit. 

Frequency of Response: On occasion 
reporting and Other: tariffs required by 
CC Docket 91-35 (enclosed) must be 
filed at least 90 days prior to 1/10/93. 

Estimated Annual Burden: 2,700 
responses; 258.13 hours average burden 
per response; 696,950 hours total annual 
burden. 

Needs and Uses: Various sections of 
the Communications Act of 1934, as 
amended, require that common carriers 
establish just and reasonable charges, 
practices, and regulations for the 
services they provide. The schedules 
containing these charges, practices; and 
regulations must be filed with the 
Commission, which is required to 
determine whether such schedules are 
just, reasonable, and not unduly 
discriminatory. Part 61 of the 
Commission’s rules establishes the 
procedures for filing tariffs that contain 
the charges, practices, and regulations of 
common carriers, supporting economic 
data, and other related documents. It 
prescribes the framework for the initial 
establishment of and subsequent 
revisions to tariffs. Tariffs that do not 
conform to part 61 requirements may be 
rejected. Under section 226(e)(1), the 
Commission was required to determine 
in a rulemaking proceeding, whether call 
aggregators should be required to allow 
consumers to use equal access 
(“lOXXX") codes to initiate operator- 
assisted calls through their operator 
service providers of choice. The FCC 
adopted such requirements because 
10XXX codes are the most efficient 
access method and their availability 
enhances the ability of consumers to 
exercise their right of choice in the 
operator services marketplace. Section 
226(g) of the Act, provides that the FCC 
"shall require such actions or measures 
as are necessary to ensure that * 
aggregators are not exposed to undue 
risk of fraud." Upon reconsideration, the 
FCC determined that potentially 
fraudulent calling associated with 
10XXX dialing sequences could be 
prevented in part through blocking and 
screening services designed to control 
such fraudulent calling. The Commission 
ordered local exchange carriers to 
provide such services pursuant to tariff 
within six months of release of the 
Order on Reconsideration. The 
Commission required local exchange 


carriers to file with the Commission 
tariffs for the mandatory international 
blocking services on statutory notice, to 
be effective to later than six months 
from the release of this Order. The 
Commission did not specify tariff Filing 
requirements for the mandatory 
screening services. 

Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

|FR Doc. 92-19125 Filed 8-11-92; 8:45 am| 

BILLING CODE 6712-01-* 


[DA 92-1088] 

Database of Multipoint Distribution 
Service and Multichannel Multipoint 
Distribution Service; Applications and 
Licenses Put Out for Public Comment 

August 7.1992. 

On April 9.1992. the Commission 
adopted a Notice of Proposed Rule 
Making in PR Docket No. 92-80 (Notice) 
that contained various proposals 
intended to reduce delays in processing 
of applications for stations in the 
Multipoint Distribution and 
Multichannel Multipoint Distribution 
Services (collectively referred to as 
MDS). The Notice indicated that to 
expedite processing, we will assemble a 
consolidated database comprised of all 
licenses and applications for the 2150- 
2162 MHz and 2500-2690 MHz bands. 
Specifically, the consolidated database, 
which will be published at a later date, 
will reflect all pending MDS (including 
H channels), Instructional Television 
Fixed Service (1TFS) and Operational 
Fixed Service (OFS) applications, as 
well as all existing MDS, ITFS and OFS 
licenses and ITFS registered receive 
sites. 

In order to assemble the consolidated 
database, we must verify the accuracy 
of the MDS portion of the database. 
Therefore, the MDS portion of the 
database will be available for public 
comment on August 17,1992. The 
database is current as of July 15,1992 
and the addenda is current as of August 
3,1992. Both documents are arranged 
alphabetically by state and, within each 
state, by city. All MDS applicants and 
licensees with licenses granted and 
applications filed on or before July 15, 
1992 should examine the database in 
order to verify that the information 
regarding their applications and licenses 
is listed and is accurate. MDS applicants 
and licensees are required to report any 
discrepancies or omissions to the 
Commission no later than September 17, 
1992, so that, where appropriate, 
corrections to this portion of the 
consolidated database can be made. 


This is not an opportunity to amend 
pending applications, and all 
submissions of this type will be 
summarily returned, with the possibility 
of the underlying application being 
dismissed, and may raise questions 
regarding the applicant’s qualifications. 
See Notice of Proposed Rule Making, 7 
FCC Red 3266, 3270 (1992). 

All requested corrections to the 
database must be supported by 
persuasive evidence that a license was 
issued or an application was filed. 
Examples of persuasive evidence 
include a copy of a valid license; an FCC 
date-stamp copy of an application; a 
United States Postal Service Certified 
mail receipt stapled to a photocopy of 
the associated application; or a 
cancelled check that can be directly 
associated with the payment of an 
application fee for the filing of a 
particular application, and is also 
stapled to a photocopy of that 
application. As part of each requested 
correction, every licensee or applicant 
must certify under penalty of perjury 
that their submission is true and correct. 
See 47 CFR 1.16. A bare certification or 
representation that an application was 
filed or a license granted will not. 
however, be considered persuasive 
evidence that a license was issued or an 
application was filed. We further remind 
all those requesting corrections of their 
unconditional obligation, pursuant to 47 
CFR 1.17, to respond truthfully. False 
and misleading requested corrections 
will be referred to the Department of 
Justice for possible criminal prosecution, 
pursuant to 18 U.S.C. 1001. 

Copies of the MDS database will be 
available for public inspection during 
regular business hours at the following 
locations: (1) The Dockets Reference 
Room of the Federal Communications 
Commission, 1919 M Street, NW„ room 
239. Washington, DC 20554; (2) the 
Licensing Division Reference Room, 
Private Radio Bureau Licensing Division, 
1270 Fairfield Road. Gettysburg, 
Pennsylvania 17325-7245; (3) all Field 
Locations of the Federal 
Communications Commission’s Field 
Operations Bureau (see attachment for 
Field Location addresses); (4) the 
Authorization and Evaluation Division 
of the Office of Engineering and 
Technology, 7435 Oakland Mills Road. 
Columbia, Maryland 21046; (5) the Field 
Office of the Common Carrier Bureau, 90 
Church Street, room 1309-X, New York, 
New York 10007; (6) The Consumer 
Assistance and Small Business Division 
of the Office of Public Affairs, 1919 M 
Street, NW, room 259, Washington, DC 
20554; (7) The Public Reference Room of 
the Mass Media Bureau. 1919 M Street, 
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NW., room 239. Washington, DC 20554; 
(8) The Federal Communications 
Commission Library, 1919 M Street, 

NW., room 639, Washington, DC 20554; 
and (9) The Public Reference Room of 
the Domestic Facilities Division, 2025 M 
Street, NW.. room 6218, Washington, DC 
20554, Monday-Friday. 8:30 a.m.-3 p.m. 
except 12:30 p.m.-l:30 p.m. 

Copies or excerpts of the database 
may also be purchased from the 
Commission’s duplicating contractor, 
Downtown Copy Center, 1990 M Street, 
NW., suite 640, Washington, DC 20036, 
(202) 452-1422. 

Applicants and licensees claiming 
inaccuracies or omissions in the 
database must submit to the 
Commission, in written form and under 
original signature of the licensee or 
applicant, ail requested corrections no 
later than 4:30 p.m., EDT, September 17, 
1992. Any requested corrections 
received after that date and time will 
not be considered for inclusion in the 
consolidated database. Those applicants 
claiming to have pending applications 
but whose applications do not appear in 
the MDS database, and who fail to 
timely submit persuasive evidence 
demonstrating that their applications 
should have been included, will no 
longer be considered to have a pending 
application. 

There are no filing fees associated 
with submission of requested 
corrections. Requested corrections to the 
MDS database shall only be submitted 
directly to the address indicated below, 
and will not be accepted or forwarded 
from any other location: Federal 
Communications Commission, 
Microwave Branch Database Project, 
1270 Fairfield Road. Gettysburg. PA 
17325-7245. 

By the Chiefs, Common Carrier and 
Private Radio Bureaus, and by the Office 
of the Managing Director. 

For further information contact the 
Office of Public Affairs, Consumer 
Assistance and Small Business Division 
at (202) 632-7001. 

Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

FCC OFFICE ADDRESSES 

ALASKA. Anchorage Office. Federal 
Communications Commission. 6721 West 
Raspberry Road, Anchorage, Alaska 99502- 
1896. Phone: (907) 243-2153. 

•ARIZONA, Douglas Office, Federal 
Communications Commission, P.O. Box 6. 
Douglas, Arizona 85608-0006, Phone: (602) 
364—8414 

CALIFORNIA, San Diego Office, Federal 
Communications Commission, Interstate 
Office Park, 4542 Ruffner Street, room 370, 
San Diego, California 92111-2216. Phone: 
(619) 487-0549. 


•CALIFORNIA, Livermore Office, Federal 
Communications Commission, P.O. Box 
331, Livermore, California 94551-0311, 
Phone: (510) 447-3614. 

CALIFORNIA. Los Angeles Office, Federal 
Communications Commission. Cerritos 
Corporate Tower, room 660,18000 
Studebaker Road, Cerritos, California 
90701-3684, Phone: (310) 809-2096. 

CALIFORNIA, San Francisco Office, Federal 
Communications Commission. 3777 Depot 
Road, room 420, Hayward, California 
94545-1914. Phone: (510) 732-9046. 

COLORADO, Denver Office, Federal 
Communications Commission. 165 South 
Union Blvd„ 9uiie 86a Lakewood. Colorado 
80228-2213, Phone: (303) 969-6497/8. 

•FLORIDA. Vero Beach Office. Federal 
Communications Commission, P.O. Box 
1730, Vero Beach, Florida 32961-1730, 
Phone: (407) 778-3755. 

FLORIDA. Miami Office, Federal 
Communications Commission. Rochester 
Building, room 310, 8390 N.W. 53rd Street, 
Miami. Florida 33166-4668, Phone: (305) 
526-7420. 

FLORIDA. Tampa Office, Federal 
Communications Commission, 2203 N. Lois 
Avenue, room 1215, Tampa. Florida 33607- 
2356, Phone: (813) 226-2872. 

GEORGIA, Atlanta Office. Federal 
Communications Commission, 3575 Koger 
Blvd.. Koger Center-Gwinnett. room 32a 
Duluth. Georgia 30136-4958, Phone: (404) 
279-4621. 

•GEORGIA. Powder Springs Office. Federal 
Communications Commission. P.O. Box 85, 
Powder Springs, Georgia 30073-0085. 

Phone: (404) 943-5420. 

HAWAII Honolulu Office, Federal 
Communications Commission. P.O. 1030, 
Waipahu, Hawaii 96797-1030, Phone: (808) 
677-3318. 

ILLINOIS, Chicago Office, Federal 
Communications Commission, Park Ridge 
Office Center, room 306,1550 Northwest 
Highway. Park Ridge, Illinois 80066-1460, 
Phone: (312) 353-0195. 

LOUISIANA. New Orleans Office. Federal 
Communications Commission, 800 West 
Commerce Ro*id, room 505, New Orleans, 
Louisiana 70123-3333, Phone: (504) 589- 
2095. 

•MAINE, Belfast Office, Federal 
Communications Commission. P.O. Box 
470, Belfast, Maine 04915-0470, Phone: (207) 
3364088. 

MARYLAND, Baltimore Office. Federal 
Communications Commission. 1017 Federal 
Building. 31 Hopkins Plaza, Baltimore, 
Maryland 21201-2802, Phone: (410) 962- 
2728. 

•MARYLAND, Laurel Office. Federal 
Communications Commission. P.O. Box 
250, Columbia. Maryland 21045-9998. 
Phone: (301) 725-3474. 

MASSACHUSETTS. Boston Office, Federal 
Communications Commission. 1 
Batterymarch Park, Quincy, Massachusetts 
02169-7495. Phone: (617) 770-4023. 

•MICHIGAN, Allegan Office, Federal 
Communications Commission. P.O. Box 89. 
Allegan, Michigan 49010-9437, Phone: (618) 
673-2063. 

MICHIGAN, Detroit Office. Federal 
Communications Commission, 24897 


Hathaway Street. Farmington Hills, 
Michigan 48335-1552. Phone: (313) 226- 
6078. 

MINNESOTA. St. Paul Office, Federal 
Communications Commission. 693 Federal 
Bldg. & U.S. Courthouse. 318 North Robert 
Street, St Paul, Minnesota 55101-1467, 
Phone: (612) 290-3819. 

MISSOURI. Kansas City Office, Federal 
Communications Commission, 8800 East 
63rd Street room 320, Kansas City, 

Missouri 64133-4895, Phone: (816) 353-3773. 

•NEBRASKA, Grand Island Office, Federal 
Communications Commission. P.O. Box 
1588, Grand Island, Nebraska 68802-1588, 
Phone: (308) 381-4721. 

NEW YORK. Buffalo Office. Federal 
Communications Commission. 1307 Federal 
Building, 111 West Huron Street. Buffalo, 
New York 14202-2398, Phone: (718) 846- 
4511. 

NEW YORK. New York Office, Federal 
Communications Commission. 201 Varick 
Street. New York, New York 10014-4870, 
Phone: (212) 620-3437/8. 

OREGON. Portland Office, Federal 
Communications Commission, 1782 Federal 
Building. 1220 S.W. Third Avenue, 

Portland. Oregon 97204-2898. Phone: (503) 
326-4114/5. 

PENNSYLVANIA, Philadelphia Office. 
Federal Communications Commission. One 
Oxford Valley Office Bldg., room 404. 2300 
East Lincoln Highway. Langhome, 
Pennsylvania 19047-1859, Phone: (215) 752- 
1324. 

PUERTO RICO, San Juan Office. Federal 
Communications Commission, US Federal 
Building, room 747, Hato Rey, Puerto Rico 
00918-1731, Phone: (809) 766-5567. 

TEXAS. Dallas Office, Federal 
Communications Commission, 9330 LBJ 
Freeway, room 117a Dallas, Texas 75243- 
3429, Phone: (214) 235-3369. 

TEXAS, Houston Office, Federal 

Communications Commission. 1225 North 
Loop West room 900, Houston, Texas 
77006-1775, Phone: (713) 661-6200. 

•TEXAS, Kingsville Office, Federal 
Communications Commission. P.O. Box 
632. Kingsville, Texas 78363-0632, Phone: 
(512) 592-2531. 

VIRGINIA, Norfolk Office, Federal 
Communications Commission. 1200 
Communications Circle, Virginia Besch, 
Virginia*23455-3725, Phone: (804) 441-6472. 

•WASHINGTON. Femdale Office. Federal 
Communications Commission. 1330 Loomis 
Trail Road. Custer. Washington, 98240- 
9303, Phone: (206) 354-4892. 

WASHINGTON. Seattle Office, Federal 
Communications Commission, 11410 NE. 
122nd Way. suite 312. Kirkland. 
Washington 98034-6927, Phone: (206) 821- 
9037. 

•Licenses and examinations are not 

available * locations 

[FR Doc. 92-19240 Filed 8-11-92; 8:45 am] 

BILLING COOE S712-01-M 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

IFEMA-951-OR] 

Ohio; Major Disaster and Related 
Determinations 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Notice. 

EFFECTIVE DATE: August 4. 1992. 
summary: This is a notice of the 
Presidential declaration of a major 
disaster for the State of Ohio (FEMA- 
951), dated August 4, 1992, and related 
determinations. 

FOR FURTHER INFORMATION CONTACT: 

Pauline C. Campbell, Disaster 
Assistance Programs. Federal 
Emergency Management Agency, 
Washington. DC 20472. (202) 646-3606. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated 
August 4,1992, the President declared a 
major disaster under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et se< 7 .), as follows: 

1 have determined that the damage in 
certain areas of the State of Ohio, resulting 
from severe storms, tornadoes, and flooding 
on July 12,1992, and continuing is of 
sufficient severity and magnitude to warrant 
a major disaster declaration under the Robert 
T. Stafford Disaster Relief and Emergency 
Assistance Act ("the Stafford Act"). I. 
therefore, declare that such a major disaster 
exists in the State of Ohio. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you Find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance in the designated areas. Public 
Assistance may be designated at a later date, 
if warranted. Consistent with the requirement 
that Federal assistance be supplemental, any 
Federal funds provided under the Stafford 
Act for Public Assistance will be limited to 75 
percent of the total eligible costs. 

The time period prescribed for the 
implementation of section 310(a), 

Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C, 5153, shall be for a 
period not to exceed six months after 
the date of this declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint David Skarosi of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster 

I do hereby determine the following 
areas of the State of Ohio to have been 


effected adversely by this declared 
major disaster: 

The counties of Franklin. Logan. Ross, and 
Shelby for Individual Assistance. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Wallace E. Stickney. 

Director. 

[FR Doc. 92-19165 Filed 8-11-92: 8:45 am| 

BILLING CODE 6718-02-M 


FEDERAL MARITIME COMMISSION 

Relocation of Commission 
Headquarters and Shortened Filing 
Hours 

Notice is given that, effective August 

17.1992. the Federal Maritime 
Commission will relocate from 1100 L 
Street, NW„ Washington, DC 20573-0001 
to 800 North Capitol Street, NW., 
Washington, DC 20573-0001. 

Disruptions caused by the relocation 
will affect the following public services: 

1. Secretary's Office. The Office of the 
Secretary will be unable to receive 
filings at 1100 L Street, NW., after 12 
noon on Friday, August 14,1992. Receipt 
of filings will resume Monday, August 

17.1992. after 8:30 a.m., at 800 North 
Capitol Street, NW. 

2. Tariff Library. The tariff library will 
be closed from Monday, August 10,1992. 
through Friday. August 14.1992, and will 
reopen to the public on Monday, August 

17.1992. Tariffs may be filed at the 
Commission’s mail room during 
business hours from August 10—August 
14. The mailroom is located at room 
10416,1100 L Street, NW. After hours 
filings may continue to be made at the 
“lock-box” in the lobby of 1100 L Street, 
NW. until 9 a.m., the morning of August 

17,1992. At that time, the receipts will 
be emptied and the “lock-box” relocated 
to 800 North Capitol Street. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 92-19124 Filed 8-11-92: 8:45 am] 

BILLING CODE 8730-01-** 


Ocean Freight Forwarder License; 
Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as ocean fright 
forwarders pursuant to section 19 of the 
Shipping Act of 1984 (46 U.S.C. app. 1718 
and 46 CFR 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
contact the Office of Freight Forwarders. 


Federal Maritime Commission, 
Washington, DC 20573. 

Transcend Services Inc., 2200 E. College 
Ave., Suite 2-B, Cudahy, WI 53110. 
Officer: John A. Bodovinac, President. 
Liberty Transfer & Storage, Inc., 5202 
Eisenhower Ave., Alexandria. VA 
22304, Officer: Mohammed 
Alhasasneh, Stockholder. 

Auto Driveaway Co., 310 S. Michigan 
Ave., Chicago, IL 60604, Officers: John 
F. Sohl, Chairman of the Board, 
Brandon A. Sohl, President, Rose A. 
Sohl. Director. 

Costless Inc.. 1901-E Associates Lane- 
Charlotte. NC 28219. Officers: Pierre 
Aboukhater, President, Edouard 
Rassie, Director, Antoine C. Bikhazi, 
Director. Ziad Korban, Director, 
Georges E. Majaes, Director. 

Arubex International Services Corp- 
2315 N.W. 107th Ave., B-35, Miami, FL 
33172. Officer: Carlos Reyes, Jr., 
Treas./Secr./Dir./Stockh. 
Astral^Freight Services Inc., 1625 N.W. 
79th Ave., Miami, FL 33126, Officers: 
Eliane Lessa, President/Director/ 
Stockholder. Ney Lessa. Vice 
President/Director/Stockholder. 

By the Federal Maritime Commission. 
Dated: August 8. 1992. 

Joseph C. Polking, 

Secretary. 

|FR Doc. 92-19122 Filed 8-11-92; 8:45 am] 

BILLING CODE 6730-01-M 


Ocean Freight Forwarder License; 
Revocations 

Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR 510. 

License Number 3226. 

Name: Mattice Construction, Inc. dba 
Willis International. 

Address: 18 Koger Center. Suite 214, 
Norfolk. VA 23502. 

Date Revoked: June 17,1992. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 295. 

Name: Skyline Shipping Co., Inc. 

Address: c/o George Funaro & Co- 
One Penn Plaza #3515, New York, NY 
10119. 

Date Revoked: July 7,1992. 

Reason: Surrendered license 
voluntarily. 

License Number: 2918. 

Name: Star-Trans International, Inc. 
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Address : 9 Empire Blvd., South 
Hackensack. NJ 07606. 

Date Revoked: July 9.1992. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 2626. 

Name: R.N. Forwarding Co., Inc.. 
Address: 305 Broadway, New York, 
NY 10007. 

Date Revoked: July 10.1992. 

Reason: Failed to furnish a valid 
surety bond. 

Bryant L. VanBrakle, 

Director, Bureau of Tariffs, Certification and 
Licensing. 

[FR Doc. 92-19123 Filed 8-11-02; 8:45 ami 

BILUNO COOC 6730-01-11 


FEDERAL RESERVE SYSTEM 

Barnett Merger Corporation, et aU 
Formations of; Acquisitions by; and 
Mergers of Bank Hoidlng Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 5 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than 
September 4,1992. 

A. Federal Reserve Bank of Atlanta 
(Zane R. Kelley, Vice President) 104 
Marietta Street, N.W.. Atlanta, Georgia 
30303: 

1. Barnett Merger Corporation , 
Jacksonville, Florida; to become a bank 
holding company by acquiring 100 
percent of the voting shares of First 
Florida Bank, N.A., Tampa, Florida; 
Barnett Bank of Central Florida. N.A., 
Orlando. Florida: Barnett Bank of 


Highlands County, Sebring, Florida; 
Barnett Bank of Lake County, N.A., 
Eustis, Florida: Barnett Bank of Lee 
County, NA, Fort Myers, Florida; 

Barnett Bank of Manatee County. N A., 
Bradenton. Florida; Barnett Bank of 
Naples, Naples, Florida; Barnett Bank of 
Pasco County, Holiday, Florida; Barnett 
Bank of Pinellas County, St. Petersburg, 
Florida; Barnett Bank of Polk County, 
Lakeland, Florida; Barnett Bank of 
Southwest Florida, Sarasota, Florida; 
Barnett Bank of the Suncoast, N.A., 
Brooksville, Florida; Barnett Bank of 
Tallahassee, Tallahassee, Florida; 

Barnett Bank of Tampa. N.A., Tampa, 
Florida; Barnett Bank of Volusia County, 
DeLand, Florida; and Barnett Bank of 
West Florida, Pensacola, Florida. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street. Chicago, Illinois 
60690: 

1. Fanners & Merchants Bancshares, 
Inc., Burlington, Iowa; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Farmers 

& Merchants Bank & Trust, Burlington, * 
Iowa. 

C. Federal Reserve Bank of SL Louis 

(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

J. Boatmen’s Bancshares, Inc., St. 

Louis. Missouri; to acquire 100 percent 
of the voting shares of Catoosa 
Bancshares, Inc., Catoosa, Oklahoma, 
and thereby indirectly acquire 1st Bank 
of Catoosa, Catoosa, Oklahoma. 

2. Boatmen’s Bancshares, Inc., St. 

Louis. Missouri; to acquire 100 percent 
of the voting shares of Security 
Bancshares, Inc., Tulsa, Oklahoma, and 
thereby indirectly acquire Security 
Bank. Tulsa. Oklahoma. 

D. Federal Reserve Bank of Kansas 
City (John E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City. Missouri 64198: 

1. Second Century Financial 
Corporation , Perry, Kansas; to become a 
bank holding company by acquiring 90.6 
percent of the voting shares of The Bank 
of Perry, Perry, Kansas. 

E. Federal Reserve Bank of Dallas (W. 
Arthur Tribble. Vice President) 400 
South Akard Street. Dallas, Texas 75222: 

1. Childress Bancshares, Inc. % 

Childress, Texas; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Childress 
Bancshares of Delaware. Inc., 

Wilmington, Delaware, which has 
applied to become a bank holding 
company by acquiring 100 percent of the 
voting shares of First Bank h Trust of 
Childress. Childress, Texas. 


Board of Governors of the Federal Reserve 
System. August 6.1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 92-19147 Filed 8-11-92; 8:45 am) 

BILLING CODE 6210-01-f 


Caisse Nationale de Credit Agricole; 
Notice of Application to Engage de 
novo in Permissible Nonbanking 
Activities 

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later thanSeptember 4, 
1992. 

A. Federal Reserve Bank of Chicago 

(David S. Epstein. Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 
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1. Caisse Nationals de Credit 
Agricole , Paris, France; to engage de 
novo through its subsidiary, Credit 
Agricole Securities, New York, New 
York, in securities brokerage activities 
pursuant to § 225.25(b)(15) of the Board’s 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, August 6,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 92-19146 Filed 8-11-92; 8:46 am] 

BILLING CODE S2KM)1-f 


Pttimp B. Eastep, et aL; Change In Bank 
Control Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 

The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)} and § 
225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than September 1.1992. 

A. Federal Reserve Bank of Kansas 
City (John E. Yorke, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. A group comprised of the following 
11 shareholders to acquire an additional 
51.03 percent for a total of 72.47 percent 
of the voting shares of Gardner 
Bancshares, Inc., Gardner, Kansas, and 
thereby indirectly acquire Gardner 
National Bank, Gardner, Kansas: Phillip 
B. Eastep , Cherryvale, Kansas (16.69 
percent); Jon E. Harrison, Wichita, 

Kansas (11.64 percent); Michael S. 
Mitchell, Chanute, Kansas (18.35 
percent); Kenneth L McCoy, Lenexa, 
Kansas (4.59 percent); Donald C. Demo. 
Independence, Kansas (2.29 percent); 
Richard Michael Mendlick, Olathe, 
Kansas (3.67 percent); Daniel L Mildfelt, 
Chanute, Kansas (0.48 percent); Michael 
J. Mildfelt, Wichita, Kansas (1.01 
percent); Paul Walters, Lake Quivera, 
Kansas (2.29 percent); Warren Gfeiler, 
Linwood, Kansas (687 percent); and 


Ruth Mary Webber, Chanute, Kansas 
(4.59 percent). 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. Herschel Gary Blankenship . 
Southlake, Texas; to acquire an 
additional 1.36 percent for a total of 
23.90 percent, and Cynthia Lynne 
Blankenship, Southlake, Texas, to 
acquire an additional 0.51 percent for a 
total of 1.90 percent of the voting shares 
of Greater Southwest Bancshares, Inc., 
Irving, Texas, and thereby indirectly 
acquire Bank of the West. Irving, Texas. 

Board of Governors of the Federal Reserve 
System, August 6,1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 92-19150 Filed 8-11-02; 8:45 am] 

BILUNG COOC 1210-0 t-F 


PNC Financial Corp^ Acquisition of 
Company Engaged In Permissible 
Nonbanking Activities 

The organization listed in this notice 
has applied under { 225.23(a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843( c)(8)) and § 225.21 (a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 


evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than September 4, 
1992. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street. Cleveland, Ohio 44101; 

1. PNC Financial Corp., Pittsburgh, 
Pennsylvania; to acquire Flagship 
Financial Corp., Jenkintown, 
Pennsylvania, and its wholly-owned 
subsidiaries, First American Savings. 
F.A., Jenkintown, Pennsylvania, and 
Brandywine Savings Bank, PaSA, 
Downingtown, Pennsylvania, and 
thereby merge the thrift institutions into 
its wholly-owned subsidiary, Provident 
National Bank, Philadelphia. 
Pennsylvania. 

Board of Governors of the Federal Reserve 
System, August 6.1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 82-19149 Filed 8-11-92; 8:45 am] 

BILUNQ COOC MKHJ1-F 


GENERAL ACCOUNTING OFFICE 

Government Auditing Standards 
Advisory Council; Meeting 

AGENCY: General Accounting Office. 
action: Notice. 

summary: The United States General 
Accounting Office has scheduled a 
meeting of the Government Auditing 
Standards Advisory Council on 
September 14,1992, from 8:30 a jn. until 5 
p.ra., and September 15 from 8:30 until 1 
p.m. In room 7313 of the General 
Accounting Office, 441 G St„ NW., 
Washington, DC. 

The agenda for the meeting will 
consist of review of the minutes of the 
May meeting, and discussion of the draft 
proposed changes to the Government 
Auditing Standards. 

Any interested person may attend the 
meeting as an observer. 

FOR FURTHER INFORMATION CONTACT: 

William J. Anderson, Jr., Project 
Manager, U.S. General Accounting 
Office, 441 G St., NW., room 6025, 
Washington, DC 20548 or call (202) 275- 
9319. 

DATES: September 14-15.1992. 

AODESSES 441 G St., NW., room 7313, 
Washington, DC 20548. 
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Dated: August 7,1992. 

Donald H. Chapin, 

Assistant Comptroller General. 

(FR Doc. 92-19178 Filed 8-11-92: 8:45 am| 

SILLING COO£ iolO-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Resources and Services 
Administration 

Program Announcement and 
Proposed Funding Priority and Special 
Consideration For Grants for 
Residency Training and Advanced 
Education In the General Practice of 
Dentistry 

The Health Resources and Services 
Administration (HRSA) announces that 
application for fiscal year (FY) 1993 
Grants for Residency Training and 
Advanced Education in the General 
Practice of Dentistry and being accepted 
under the authority of section 785 of the 
Public Health Service Act (the Act) 
extended by the Health Professions 
Reauthorization Act of 1988. Title VI. 
Public Law 100-607. Comments are 
invited on the proposed funding priority 
and special consideration. 

This program announcement is 
subject to reauthorization of this 
legislative authority and the 
appropriation of funds. 

The Administrations's budget request 
for FY 1993 does not include funding for 
this program. Applicants are advised 
that this program announcement is a 
contingency action being taken to assure 
that should funds become available for 
this propose, they can be awarded in a 
timely fashion consistent with the needs 
of the program as well as provide for 
even distribution of funds throughout 
the fiscal year. This notice regarding 
applications does not reflect any change 
in this policy. 

Section 785 of the PHS Act authorizes 
the Secretary to make grants to any 
public or nonprofit private school of 
dentistry or accredited postgraduate 
dental training institution (e.g.. hospitals 
and medical centers) to plan, develop, 
and operate an approved residency or 
an approved advanced educational 
program in the general practice of 
dentistry and to provide financial 
assistance to participants in such a 
program who are in need of financial 
assistance and who plan to specialize in 
the practice of general dentistry. 

To receive support, programs must 
meet the requirements of final 
regulations at 42 CFR part 57, subpart L. 
The period of Federal support should 
not exceed 3 years. 


National Health Objectives for the Year 
2000 

The Public Health Service (PHS) is 
committed to achieving the health 
promotion and disease prevention 
objectives of Healthy People 2000, a 
PHS-led national activity for setting 
priority areas. The grant program for 
Residency Training and Advanced 
Education in the General Practice of 
Dentistry is related to the priority area 
of Oral Health. Potential applicants may 
obtain a copy of Healthy People 2000 
(Full Report; Stock No. 017-001-00474-0) 
or Healthy People 2000 (Summary 
Report; Stock No. 017-001-00473-1) 
through the Superintendent of 
Documents. Government Printing Office, 
Washington, DC 20402-9325 (Telephone 
202-783-3238). 

Education and Service Linkage 

As part of its long-range planning, 
HRSA will be targeting its efforts to 
strengthening linkages between U.S. 
Public Health Service supported 
education programs and service 
programs which provide comprehensive 
primary care services to the 
underserved. 

Eligible Applicants 

To be eligible for a Grant for 
Residency Training and Advanced 
Education in the General Practice of 
Dentistry, the applicant shall: 

(a) Be a public or nonprofit private 
school of dentistry or an accredited 
postgraduate dental training institution 
(hospital, medical center, or other entity) 
and be accredited by the appropriate 
accrediting body, and 

(b) Be located in any one of the 
several States of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Commonwealth of the Northern Mariana 
Islands, the Virgin Islands, Guam, 
American Samoa, the Trust Territory of 
the Pacific Islands (the Republic of 
Palua). the Republic of the Marshall 
Islands, and the Federated States of 
Micronesia. 

Categories of Program Support 

There will be no funding preference 
between residency training programs 
and advanced educational programs in 
general dentistry. Grant support will be 
available for three distinct categories of 
program development Applications 
must address at lest one of these 
categories. 

Category 1: Program Initiation 

An applicant may request support to 
assist in establishing a new program. 
Support may be for 3 years of program 
operation, or for up to 1 year of program 


planning and development following by 
2 years of program operation. An 
applicant must show, at a minimum, 
preliminary provisional approval from 
the Commission on Dental Accreditation 
before the initial grant award date 
(grants will be effective July 1,1993). 
Before a second year grant award will 
be made, the grantee must show an 
accreditation classification of 
accreditation eligible. 

Category 2: Program Expansion 

An applicant may request support for 
an existing program which has full 
approval accreditation classification to 
fund the cost of a first-year enrollment 
increase in the program. 

Category 3: Program Improvement 

An applicant may request support for 
an existing program.which has 
conditional approval or provisional 
approval accreditation to correct 
deficiencies or weaknesses in order to 
gain full approval accreditation status. 
Support is also available for an existing 
program which has full approval 
accreditation for changes or additions in 
faculty, curriculum/and or facilities to 
enhance the quality of the program. 

Review Criteria 

The review of applications will take 
into consideration the following criteria: 

(1) The potential effectiveness of the 
proposed project in carrying out the 
training purposes of section 785 of the 
Act. 

(2) The degree to which the proposed 
project adequately provides for meeting 
the project requirements. 

(3) The administrative and managerial 
capability of the applicant to carry out 
the proposed project in a cost-effective 
manner. 

(4) The extent to which the objectives 
of the program are consistent with the 
purposes of the grant program and the 
extent to which the evaluation 
methodology will effectively assess the 
impact of the project. 

(5) The extent to which the proposal 
demonstrates a need for the project. 

(8) The extent to which present or 
potential problems are understood by 
the applicant and the extent to which 
solutions to these problems have been 
developed. 

(7) The extent to which the 
organizational and administrative 
relationships between institutional and 
programmatic components of the project 
enhance the achievement of project 
objectives. 

(8) The extent to which the curriculum 
will enhance the trainee's ability to 
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become an efficient, effective competent 
practitioner of general dentistry. 

(9) The qualifications of proposed 
staff and faculty. 

(10) The extent to which the trainee 
recruitment and selection process 
assures that highly qualified trainees 
with a true interest in general practice 
are enrolled in the program. 

(11) The extent to which the facilities 
and equipment used in the training 
program are appropriate to the general 
practice of dentistry. 

(12) The potential of the project to 
continue on a self-sustaining basis after 
the period of grant support. 

(13) The extent to which the budget 
justification is reasonable and indicates 
that institutional support to the project 
is provided to the maximum extent 
possible. 

(14) The degree to which the proposed 
project proposes to attract, maintain and 
graduate minority and disadvantaged 
students. 

Other Considerations 

In addition, the following funding 
factors may be applied in determining 
funding of approved applications. 

A funding preference is defined as the 
funding of a specific category or group 
of approved applications ahead of other 
categories or groups of approved 
applications. 

A funding priority is defined as the 
favorable adjustment of aggregate 
review scores of individual approved 
applications when applications meet 
specified criteria. 

Special consideration is defined as the 
enhancement of priority scores by merit 
reviewers based on the extent to which 
applications address special areas of 
concern. 

It is not required that applicants 
request consideration for a funding 
factor. Applications which do not 
request consideration for funding factors 
will be reviewed and given full 
consideration for funding. 

Established Funding Preference 

The following funding preference was 
established in FY 1992 after public 
comment (57 FR 11325) and the 
Administration is extending this 
preference in FY 1993. In determining 
the order of funding of approved 
applications, a funding preference will 
be given to approved applications which 
propose to establish new Post Graduate 
Year-1 training positions, whether 
through the establishment of a new 
program or the expansion of an existing 
program. 

First funding within this preference 
will be for approved applications 
designed to offer substantial clinical 


experiences for trainees to provide 
primary care services to underserved 
and high risk populations. The 
experiences must include training at one 
or more of the following entities: PHS 
332 health professional shortage area 
(I IPSA); health care facility that draws 
at least 50 percent of its patients from 
HPSA designated areas or populations; 
PHS 329 migrant health center; PHS 330 
community health center; health care 
facility of the Indian Health Service 
(IHS); State designated clinic/center* 
serving an underserved population, or 
other rural/urban health clinic that 
meets grant program requirements. 

Applicants may address the funding 
preference by: 

1. Establishing a new accredited 
advanced general dentistry program in 
one or more of the prescribed entities: 

2. Establishing trainee off-site 
rotations into one or more of the 
prescribed entities as part of a new or 
existing advanced general dentistry 
program: or 

3. Increasing the number of training 
positions in an existing advanced 
general dentistry program that currently 
provides training experiences in one or 
more of the prescribed entities, either by 
location of the primary site or by off-site 
rotations. 

The following guidelines must be 
addressed within the application when 
requesting the funding preference: 

(a) The new training positions must be 
PGY-1 positions. 

(b) In regard to service to underserved 
and high risk populations. 20 percent of 
each resident's training time over the 
course of the training program must 
occur in one or more of the above 
eligible settings. 

Proposed Funding Priority for Fiscal 
Year 1093 

In determining the order of funding of 
approved applications, the HRSA is 
proposing that a funding priority be 
given to applicants which demonstrate 
either substantial progress over the last 
three years or a significant experience of 
ten or more years in enrolling and 
graduating trainees from those minority 
or low-income populations identified as 
at risk of poor health outcomes. 

This priority is consistent with a 
HRSA strategy to increase the number 
of health professionals from minority 
and other at risk populations, to assure 
equal access to health professions 
education for all population groups, and 
ultimately, to provide a greater volume 
of health care in underserved areas. 

Proposed Special Consideration 

Special consideration will be given to 
the extent to which applicants enroll 


and graduate trainees from underserved 
areas. This special consideration is 
intended to recognize programs that 
enroll and graduate trainees from 
underserved areas because health 
professionals who come from 
underserved areas are more likely to 
return there upon completion of training 
to provide needed health services. 

Established Special Consideration 

The following special considerations 
were established in FY 1992 after public 
comment (57 FR 11325) and the 
Administration is extending these 
special considerations in FY 1993. In 
determining the order of funding of 
approved applications, special 
consideration will be given to applicants 
that* 

1. Propose didactic and clinical 
training experiences concerning 
ambulatory and inpatient case 
management of HIV/AIDS infected 
individuals; 

2. Propose multidisciplinary geriatric 
training experience in ambulatory 
settings and inpatient and extended care 
facilities; and/or 

3. Propose didactic and clinical 
training experiences in dental care for 
the medically compromised, chronically 
ill and physically or mentally 
handicapped. 

Definitions 

The following definitions apply to 
those training sites/facilities included in 
the proposed funding preference listed 
above: 

Community health center means an 
entity as defined in section 330 of the 
Public Health Service Act and in 
regulations at 42 CFR 51c.l02(c). 

Health professional shortage area 
means an area designated under section 
332 of the PHS Act. 

Migrant health center means an entity 
as defined in section 329(a) of the Public 
Health Service Act and in regulations at 
42 CFR 56.102(g)(1). 

Additional Information 

Interested persons are invited to 
comment on the proposed funding 
priority and special consideration. The 
comment period is 30 days. All 
comments received on or before 
September 11,1992 will be considered 
before the final funding priority and 
special consideration are established. 

No funds will be allocated or final 
selections made until a final notice is 
published stating when the final funding 
priority and special consideration will 
be applied. Written comments should be 
addressed to: Mr. Neil Sampson. 

Director. Division of Associated, Dental, 
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and Public Health Professions. Bureau of 
Health Professions, Health Resources 
and Services Administration. Parklawn 
Building, room 8-101. 5600 Fishers Lane. 
Rockville, Maryland 20857. 

All comments received will be 
available for public inspection and 
copying at the Division of Associated. 
Dental, and Public Health Professions. 
Bureau of Health Professions, at the 
above address, weekdays (Federal 
holidays excepted) between the hours of 
8:30 am and 5 pm. 

Application Requests 

Grant application materials are being 
mailed only in response to requests 
received. Requests for application 
materials and questions regarding grants 
policy and business management issues 
should be directed to: Ms. Judy Bowen. 
Grants Management Specialist (D-30). 
Bureau of Health Professions. Health 
Resources and Services Administration. 
5600 Fishers Lane, room 8C-26, 

Rockville. Maryland 20857, Telephone: 
(301) 443-6960. 

Completed applications should be 
sent to the Grants Management Branch 
at the above address. 

If additional programmatic 
information is needed, please contact: 

Dr. Richard Weaver, Chief. Dental 
Health Branch. Division of Associated. 
Dental, and Public Health Professions. 
Bureau of Health Professions, Health 
Resources and Services Administration. 
5600 Fishers Lane, room 8C-15, 

Rockville, Maryland 20857, Telephone: 
(301) 443-6837. 

Public Law 100-607, section 633(a). 
requires that for grants issued under 
sections 780. 784, 785, and 786 for fiscal 
year 1990 or subsequent fiscal years, the 
Secretary of Health and Human Services 
shall, not less than twice each fiscal 
year, issue solicitations for applications 
for such grants if amounts appropriated 
for such grants and remaining 
unobligated at the end of the first 
solicitation period, are sufficient with 
respect to issuing a second solicitation. 
Should a second cycle be necessary, the 
application deadline date will be 
approximately six months from the first 
deadline. 

The standard application form PHS 
6025-1. HRSA Competing Training Grant 
Application. General Instructions and 
supplement for this program have been 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act. The OMB Clearance 
Number is 0915-0060. 

The deadline date for receipt of 
applications is October 16,1992. 
Applications will be considered as 
meeting the deadline if they are either: 


(1) Received on or before the deadline 
date, or 

(2) Postmarked on or before the 
deadline and received in time for 
submission to the independent review 
group. A legibly dated receipt from a 
commercial carrier or the U.S. Postal 
Service will be acceptable as proof of 
timely mailing. Private metered 
postmarks shall not be acceptable as 
proof of timely mailing. 

I^te applications not accepted for 
processing will be returned to the 
applicant. 

Grants for Residency Training and 
Advanced Education in the General 
Practice of Dentistry is listed at 93.897 in 
the Catalog of Federal Domestic 
Assistance. Applications submitted in 
response to this announcement are not 
subject to the provisions of Executive 
Order 12372, Intergovernmental Review 
of Federal Programs, (as implemented 
through 45 CFR part 100). 

Dated: Iuly 16.1992. 

Robert G. Harmon. 

Administrator. 

(FR Doc. 92-19161 Filed 8-11-92; 8:45 am( 

BILLING CODE 4160-15-M 


National Institutes of Health 

National Heart Lung, and Blood 
Institute; Meeting of the National 
Heart Lung, and Blood Advisory 
Council 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Heart, Lung, and Blood 
Advisory Council. National Heart, Lung, 
and Blood Institute, September 10-11. 
1992. National Institutes of Health. 9000 
Rockville Pike, Building 31, Conference 
room 10. Bethesda. Maryland 20892. 

The Council meeting will be open to 
the public on September 10 from 9 a.m. 
to 5 p.m. for discussion of program 
policies and issues. Attendance by the 
public is limited to space available. 

In accordance with the provisions set 
forth in section 552b(c)(4) and 552(c)(6). 
title 5. U.S.C., sec. 10(d) of Public Law 
92-463, the Council meeting will be 
closed to the public on September 11 
from approximately 8:30 a.m. to 
adjournment for the review, discussion 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Ms. Terry Bellicha. Chief. 
Communications and Public Information 
Branch. National Heart. Lung, and Blood 
Institute. Building 31, room 4A21. 
National Institutes of Health. Bethesda. 
Maryland 20892. (301) 496-4236, will 
provide a summary of the meeting and 
rooster of the council members. 

Dr. Ronald G. Geller. Executive 
Secretary. National Heart, Lung, and 
Blood Advisory Council, Westwood 
Building, room 7A-17, National 
Institutes of Health. Bethesda. Maryland 
20892, (301) 496-7416, will furnish 
substantive program information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 93.837. Heart and Vascular 
Diseases Research: 93.838. Lung Diseases 
Research: and 93.839, Blood Diseases and 
Resources Research. National Institutes of 
Health.) 

Dated: |uly 30.1992. 

Susan K. Feldman. 

Committee Management Officer NIH. 

[PR Doc. 92-19137 Filed 8-11-92: 8:45 am| 

BILLING COOL 4UO-01-M 


Public Health Service 

Health Resources and Services 
Administration; Statement of 
Organization, Functions, and 
Delegations of Authority 

Part HB (Health Resources and 
Services Administration) of the 
Statement of Organization. Functions, 
and Delegations of Authority for the 
Department of Health and Human 
Services is amended to reflect the 
establishment of the Division of Trauma 
and Emergency Medical Systems. Under 
HB-20. Organization and Functions 
amend the functional statements for the 
Bureau of Health Resources 
Development (HBB), Health Resources 
and Services Administration (HB) by 
adding the following functional 
statement after the Division of Facilities 
Loans (HBB7); Division of Trauma and 
Emergency Medical Systems (HBB8): 
Plans, directs, coordinates, and monitors 
a broad range of activities relating to the 
Field of emergency medical services 
(EMS) and trauma system planning and 
implementation. Specifically: (1) 
Develops. Implements, and maintains a 
program of grants to public and 
nonprofit private organizations for the 
improvement of trauma care in rural 
areas and to states for the purpose of 
developing, implementing, monitoring, 
and evaluating the trauma care 
component of a State’s EMS plans: (2) 
manages a program of grants to States 
for the purpose of developing, 
implementing, monitoring, and 
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evaluating the trauma care component 
of a State's EMS plan; (3) develops a 
model trauma plan and provides 
technical assistance to States in 
implementing their trauma plans based 
on the model; (4) develops, maintains 
and disseminates information on trauma 
systems, providing technical assistance, 
maintaining an information 
clearinghouse and sponsoring 
workshops and conferences; (5) fosters 
cooperation with other Federal agencies 
and between state agencies relating to 
trauma system planning, 
implementation, and evaluation; (6) 
establishes and maintains an Advisory 
Council on trauma care systems; (7) 
monitors trends and analyzes data on 
the effectiveness of trauma centers and 
trauma systems on patient outcome; (8) 
coordinates collection of information 
with other units of the Federal 
Government concerned with EMS and 
trauma systems (e.g., the Centers for 
Disease Control and the National 
Highway Traffic Safety Administration); 
(9) maintains working relationships with 
State activities and professional 
organizations in the Field of EMS and 
trauma systems; (10) maintains and/or 
fosters new relationships with public 
and private organizations (e.g., the 
American Hospital Association, the 
American College of Surgeons, the 
American College of Emergency 
Physicians, the American Trauma 
Society, and the American Society of 
Critical Care Nurses) to promote the 
concepts of trauma services and 
emergency medical services, to follow 
trends in trauma and emergency medical 
services, and to maintain working 
knowledge of the clinical status of 
emergency medicine; and (11) develops 
and provides information on emergency 
medical services and trauma systems for 
professional associations, health 
providers, consumers, health insurers, 
medical societies. State health 
departments, and the general public. 

Dated: July 28,1992. 

R. G. Hannon, 

Administrator i Health Resources and 
Services Administration. 

|FR Doc. 92-19163 Filed 8-11-92; 8:45 am) 

BILLING COO€ 1160-15-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

lOR-013-02-4410-13: GP2-345J 

Klamath Falls Resource Area; 
Availability 

agency: Bureau of Land Management, 
Klamath Falls Resource Area. 


action: Notice of availability of draft 
resource management plan/ 
environmental impact statement for the 
Klamath Falls Resource Area of the 
Lakeview District. 


summary: Pursuant to section 102(2)(c) 
of the National Environmental Policy 
Act of 1970, section 202(f) of the Federal 
Land Policy and Management Act of 
1976, and 43 CFR part 1610, a draft 
resource management plan/ 
environmental impact statement (RMP/ 
EIS) for the Klamath Falls Resource 
Area (KFRA) of the Lakeview District, 
Oregon has been prepared and is 
available for review and comment. The 
Draft RMP/EIS describes and analyzes 
future options for managing 
approximately 212,000 acres of partially 
forested public land and 21,000 acres of 
non-federal surface ownership with 
federal mineral estate administered by 
the Bureau of Land Management in 
Klamath County, just east of the 
Cascade Range in southern Oregon. 

Decisions generated during this 
planning process will supercede land 
use planning guidance presented in the 
Lost River and Jackson-KIamath 
Management Framework Plans (MFP 9 ) 
including the 1988 Lost River land tenure 
amendment, as well as land use 
guidance for the Lost River Resource 
Area Off-Road Vehicle Implementation 
Plan, the decision record for the 1981 
Lakeview District Geothermal/Oil and 
Gas Environmental Assessment (EA), 
and the Klamath Basin EA for Proposal 
Geothermal Leasing (written in 1975 and 
supplemented in 1981). The Draft RMP/ 
EIS also will supercede the records of 
decision for the Klamath Falls Resource 
Area portions of the 1984 Medford 
Grazing Management EIS and 1982 
Lakeview Grazing Management EIS. 

Copies of the Draft RMP/EIS and a 
summary of it may be obtained from the 
Klamath Falls Resource Area office. 
Public reading copies will be available 
for review at the public libraries in 
Klamath Falls (Oregon) and Redding 
(California), the Klamath County Office 
Building, all government document 
repository libraries, all BLM State 
Offices, most BLM District Offices, and 
at the following locations: 

Office of External Affairs. Main Interior 
Building, Room 5600,10th and C Streets, 
NW.. Washington, DC 20240. 

Public Room. Oregon State Office. 1300 N£. 
44th Avenue, Portland, Oregon 97208. 

Open houses, which will provide 
opportunities for the public to discuss 
the Draft RMP/EIS, will be held at the 
Klamath Falls Resource Area office. The 
dates and times will be announced in a 
separate mailer and through the local 
media. 


dates: Written comments should be 
addressed to A. Barron Bail, Area 
Manager, Klamath Falls Resource Area 
BLM. 2795 Anderson Avenue, Building 
25, Klamath Falls, OR 97603. 

FOR FURTHER INFORMATION CONTACT: 

Cathy Humphrey, RMP Team Leader. 
Klamath Falls Resource Area office. 
Phone (503) 883-6916. 

SUPPLEMENTARY INFORMATION: The 

Draft RMP/EIS describes and analyzes 
seven alternatives to resolve the 
following issues; (1) Timber production 
practices, (2) old growth forests and 
habitat diversity, (3) threatened and 
endangered and other special status 
species habitat (including habitat for the 
northern spotted owl), (4) special areas, 
(5) visual resources, (6) stream/riparian/ 
water quality, (7) recreation resources, 
(8) wild and scenic rivers, (9) land 
tenure, (10) rural interface areas, (11) 
range management, and (12) proposed 
hydroelectric or alternative energy 
projects. The issues are analyzed in 
seven distinct alternatives. 

In the BLM’s Preferred alternative, 
water quality would be maintained or 
improved primarily by a combination of 
best management practices and 
exclusion of selected areas from 
planned timber harvest. Particularly 
important exclusion areas would be the 
riparian zones of perennial streams and 
other important streams, generally third 
order and larger. 

Approximately 4,550 acres would be 
managed to maintain and strengthen a 
system of protected habitat areas, which 
is expected to increase the amount of 
old growth stands in the planning area 
from 8,700 acres to 15.160 acres over the 
next 100 years. 

Approximately 51,400 acres would be 
managed for timber production, with 
restrictions to protect or enhance other 
resource values. The annual allowable 
Umber sale quantity would be 1.027 
million cubic feet (0.779 mmcf west of 
Highway 97 and 0.248 mmcf east of 
Highway 97). To contribute to biological 
diversity, standing trees, snags, and 
dead and down woody material would 
be retained. 

Management would provide 13.185 
animal unit months in the livestock 
grazing program. 

In addition to protecting listed or 
proposed threatened and endangered 
species as required by the Endangered 
Species Act, BLM would manage 
habitats of federal candidate, state 
listed, and Bureau sensitive species to 
maintain their populations at a level thst 
would avoid endangering the species. 

Management would provide for a 
wide variety of recreation opportunities. 
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with particular emphasis on 
enhancement of opportunities for 
dispersed recreation activities including, 
hunting, fishing and hiking, as well as 
providing outdoor recreation activities 
in areas that are both close to 
population centers and accessible by 
vehicles. 

One river segment covering 11.0 miles 
would be found suitable for designation 


under the National Wild and Scenic 
Rivers Act, and 23.2 miles of river that 
were found eligible for designation and 
studied by the BLM would be found not 
suitable for designation. 

Most BLM-administered lands would 
remain available for mineral leasing and 
location, but 300 acres would be closed 
to leasing for oil and gas and geothermal 


resources, and 4,300 acres would be 
closed to location of mining claims. 

The RMP/EIS proposes designation of 
three new areas of critical 
environmental concern (ACEC). The 
Preferred alternative would designate 
the following ACECs with the noted 
restrictions. 



Area 

name 

Aces 

Vege¬ 

tation 

har¬ 

vest 

ORV-use 

Mineral 

leasing 

Rights Ot¬ 
way 

Miller Greek .. 

2,000 

R 

P 

R 

R 

R 

Yainax Butte . .. 

720 

R 

R 

R 

R 

NC. 

Upper Klamath River „.... 

4.960 

R 

R 

R 

R 

R. 


NC = No change from existing situation 
R — Use is allowed but with restncfoos 
P - Use is prohibited 
NA = Use is not applicable to thts area 


There were five potential ACEC areas 
identified that met the Bureau ACEC 
criteria of relevance and importance 
that are not included in the Preferred 
alternative. They include: Surveyor 
Forest Area, 150 acres; Tunnel Creek, 
280 acres; Spencer Creek. 320 acres; The 
Bumpheads, 50 acres; and Pacific Crest 
Trail, 620 acres. 

This Notice meets the requirements of 
43 CFR 1610.7-2 for designation of 
ACECs and the requirements of the final 
revised Department of the Interior- 
Department of Agriculture Guidelines 
for Eligibility. Classification, and 
Management of Rivers (FR Vol. 47, No. 
173, pg. 39454). 

Dated: July 31,1992. 

Terry H. Sodorff, 

Acting District Manager 

[FR Doc. 92-19156 Filed 6-11-92; 8:45 am) 

BILLING CODE 4310-J3-H 


[AZ-020-01-4332-02] 

Phoenix District Advisory Council 
Meeting 

Date: September 18,1992. 
agency: Bureau of Land Management, 
Interior. 

action: Notice of meeting of the 
Phoenix District Advisory Council. 

summary: The Phoenix District 
Advisory Council of the Bureau of Land 
Management meets September 18,1992 
at the Phoenix District Office. 2015 West 
Deer Valley Road. Phoenix. Arizona at 9 
a.m. to discuss and make 
recommendations on various public land 
issues. 

The Council has been established by 
and will be managed according to the 


Federal Advisory Committee Act of 
1972, the Federal Land Policy and 
Management Act of 1976, and the Public 
Rangelands Improvement Act of 1978. 

The agenda for the meeting includes: 

—Wild Horse and Burro Program. 

—Kingman Resource Area Resource 
Management Plan. 

—Mineral Development Issues. 

—BLM 2015 Update. 

—BLM Management Updates. 

—Business from the Floor. 

—Comments and Statements. 

—Future Meetings and Agenda 
Topics. 

SUPPLEMENTARY INFORMATION: This i8 a 
public meeting and the Bureau of Land 
Management welcomes the presentation 
of oral statements or the submission of 
written statements that address the 
issues on the meeting agenda or related 
matters. 

Dated: July 27,1992. 

David J. Miller, 

Associate District Manager 

[FR Doc. 92-19157 Filed 8-11-92; 8:45 am) 

BILLING CODE 4320-02-M 


National Park Service 

Antletam National Battlefield—Notice 
of Availability of the Record of 
Decision for the Environmental Impact 
Statement and General Management 
Plan, Antletam National Battlefield, 
Sharpsburg, MD 

summary: This notice announces the 
availability of the Record of Decision for 
the final environmental impact 
statement (FEIS) and General 
Management Plan (GMP) for Antietam 
National Battlefield. 


Record of Decision; General 
Management Plan/Antietam National 
Battlefield 

Introduction 

In May 1992, the proposed Antietam 
National Battlefield General 
Management Plan/Final Environmental 
Impact Statement (GMP/FEIS) was 
made available to the public. The GMP/ 
FEIS evaluates the environmental 
consequences of the proposed plan and 
its alternatives. The purpose of this 
record of decision (ROD) is to document 
the National Park Service’s (NPS) 
determination on how Antietam 
National Battlefield will be managed 
and developed for the next 10-15 years. 
Copies of the ROD are being distributed 
to federal, state and local government 
agencies and other interested parties. In 
addition, the ROD is being printed in the 
Federal Register, and is available at the 
Washington County Public Library in 
Hagerstown. Maryland, as well as park 
headquarters at Antietam National 
Battlefield in Sharpsburg, Maryland. 

Decision and Rationale 

After analysis of the proposed plan 
and alternatives as presented in GMP/ 
FEIS and consideration of public 
comments on the plan, the NPS has 
determined that the proposed plan in the 
May 1992 General Management Plan 
provides acceptable management 
direction for Antietam National 
Battlefield and is the environmentally 
preferable alternative. Restoration 
actions will return the landscape to a 
more historic appearance. Prior to 
implementation of the plan, the National 
Park Service will carry out 
archaeological surveys and test 
excavations in all areas that will be 
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affected by proposed ground 
disturbance. The proposed plan's 
elements are considered technically and 
economically feasible and the proposed 
plan represents a sound balance 
between protecting resources, providing 
a suitable visitor experience and 
cooperation with state, local and private 
entities to ensure preservation of the 
rural/agricultural landscape inside and 
adjacent to the battlefield boundary. 

All practicable means will be taken to 
avoid or minimize environmental harm 
or harm to cultural and archaeological 
resources in implementing the plan. This 
will include close monitoring during 
construction of new facilities to avoid 
adverse impacts on cultural and natural 
resources. Other mitigating measures 
and compliance requirements 
incorporated in the plan’s 
implementation that must be adhered to 
are identified on pages 55-58 of the final 
environmental impact statement (April 
1992). 

Summary of Alternatives Considered 
and Description of the Proposed Action 

The alternatives considered in the 
general management plan were: 

• Alternative A—No Action 

• Alternative B—(Proposed Action) 
1862 Scene Restoration 

• Alternative C—Commemorative 
Period Scene Restoration 

• In Alternative B, a net total of seven 
acres of prime and unique farmlands 
will be recovered, about 345 acres of 
limestone forest woodlands will be 
reforested, habitat diversity will be 
increased, providing additional habitat 
for the state-listed and federally 
proposed endangered loggerhead shrike 
and the state-proposed threatened white 
trout-lily, decreasing autQmobile 
emissions in the park, and reducing 
erosion into Antietam Creek at Burnside 
Bridge. 

It provides for restoration of the 
battlefield landscape to its approximate 
appearance on the eve of the battle of 
September 17,1862. Restoration actions 
are in keeping with the 1960 legislative 
mandate “to provide for the 
maintenance of the site * * * in, or its 
restoration to, substantially the 
condition in which it was at the time of 
the battle: (Pub. L. 86-438)." Other 
actions Under Alternative B include 
simplifying the automobile tour route so 
that it focuses on the three main battle 
phases, incorporating new interpretive 
features and media to enhance visitor 
experiences, and cooperating with state, 
local and private entities to ensure 
preservation of the rural/agricultural 
landscape inside and adjacent to the 
battlefield. Restoration actions under 
Alternative B return the landscape to a 


more historic appearance by 
reestablishing many of the farm fields, 
woods, orchards, fence lines and 
historic trace roads that existed in 1862, 
and restoring the exteriors of several 
historic farmhouses. Four roads 
considered of historical significance at 
the battlefield (representative of the 
1890s commemorative period) would be 
removed, and other 1890s roads would 
be restored to their 1862 condition. Some 
new developments (roads, parking areas 
and interpretive features) would be 
introduced into the historic landscape, 
but they would be designed and sited to 
minimize their intrusion upon the scene. 
Some modern structures would be 
removed. 

Changes to the Proposed Plan in the 
Final GMP/FEIS 

As per a suggestion from a member of 
the public, additional trees that would 
be suitable for use by the loggerhead 
shrike have been added to the text on 
page 14. 

The NPS will explore the possibility of 
expanding the boundary to include a 
Confederate cemetery as described on 
page 17 under Land Protection. 

The path leading from the parking lot 
at Burnside Bridge will not be realigned 
as described in the draft plan, due to its 
historic location. Instead, the surface 
material will be changed to blend in 
better with the hillside. 

On page 18, the Civil War Sites 
Advisory Commission that was 
described in the draft plan, as providing 
guidance to Antietam National 
Battlefield managers, has been changed. 
This commission was formed for a 
different purpose, and it was pointed out 
that its function was not to provide 
guidance at specific park areas. The 
final plan reflects this change and 
encourages the Washington County 
Commissioners to establish a local 
board that would make suggestions to 
the NPS on matters relating to historic 
preservation and activities at the 
national battlefield. 

Section 106 compliance requirements 
described on pages 56-57 in the final 
have been modified from the draft, due 
to comments received from the state 
historic preservation officer. 

Conclusion 

It is our determination that the 
proposed plan for management direction 
and land protection presented in the 
May 1992 Antietam National Battlefield 
General Management Plan and Final 
Environmental Impact Statement, and 
changes addressed in this record of 
decision, are in keeping with Public Law 
86-438 which mandated the NPS to 
restore the historic scene for public 


understanding, and with other 
applicable laws and regulations. 

Therefore, the proposed plan in the 
general management plan. As Herein 
Modified, is accepted and approved 
today as the management approach to 
be followed at Antietam National 
Battlefield. 

Recommended: 

Susan K. Moore, 

Superintendent, 

Dated: July 21,1992. 

Approved: 

Robert Stanton, 

Regional Director, National Capital Region. 
Dated: July 30,1992. 

(FR Doc. 92-19098 Filed 8-11-92; 8:45 am] 

BILLING COOE 4310-70-M 


Sudbury, Assabet and Concord Rivera 
Wild and Scenic Study; Massachusetts; 
Sudbury, Assabet and Concord Rivers 
Study Committee; Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92-463. 86 Stat. 770, 5 U.S.C. 
app. 1 8 10), that there will be a meeting 
of the Sudbury, Assabet and Concord 
Rivers Study Committee on Thursday, 
August 27,1992. 

The Committee was established 
pursuant to Public Law 101-628. The 
purpose of the Committee is to consult 
with the Secretary of the Interior and to 
advise the Secretary in conducting the 
study of the Sudbury, Assabet and 
Concord River segments specified in 
Section 5(a)(110) of the Wild and Scenic 
Rivers Act. The Committee shall also 
advise the Secretary concerning 
management alternatives, should some 
or all of the river segments studied be 
found eligible for inclusion in the 
National Wild and Scenic Rivers 
System. 

The meeting will convene at 7:30 p.m. 
in the Board of Selectmen’s Meeting 
Room, Bedford Town Hall, Bedford, 
Massachusetts (Bedford Town Hall is on 
the south side of Great Road where 
Routes 4, 62, and 225 converge in 
Bedford Center. From Route 128 take 
exit for Routes 4/225 West and travel 
approximately 2.3 miles. Town Hall is 
on the left. From west. Town Hall is 
approximately 0.3 miles on right from 
the intersections of Route 4/225 and 62). 

Agenda 

1. Welcome, introductions, 
comments—Bill Sullivan; 

2 . Approval of minutes from 7/30 
meeting; 

3. Discussion—Proposed Format for 
Issues Identification Forums to be held 
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in September and October as presented 
by the Public Involvement 
Subcommittee; 

4. Discussion—Proposed Study 
Committee Procedural Bylaws, based on 
review of draft Farmington River Study 
Committee bylaws; 

5. Subcommittee Appointments: 

A. River Conservation Planning 
Subcommittee; 

B. Instream Flow Study 
Subcommittee: 

6 . Opportunity for Public Comment; 

7. Other Business; 

A. Next Meeting Dates and Location. 

Dated: August 3.1992. 

John J. Burchill, 

Acting Regional Director. 

fFR Doc. 92-19196 Filed 8-11-92; 8:45 am] 

BILLING COOE 4310-70-N 


INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-324] 

Certain Acid-Washed Denim Garments 
and Accessories; Determination That a 
Violation of Section 337 Exists, 
Issuance of General Exclusion Order, 
and Issuance of Consent Orders 
Covering Seven Respondents 

agency: U.S. International Trade 

Commission. 

action: Notice. 

summary: Notice is given that the 
Commission has: (1) Determined that a 
violation of section 337 of the Tariff Act 
of 1930 exists in the above-captioned 
investigation, (2) issued a general 
exclusion order, and (3) issued consent 
orders covering seven respondents. 

With certain exceptions, the exclusion 
order prohibits the unlicensed 
importation from any country of denim 
garments and accessories made by the 
acid-washed process of claim 6 of U.S. 
Letters Patent 4,740.213 (the ’213 patent). 
In determining that a violation of section 
337 exists, the Commission reviewed 
and reversed the finding of the presiding 
administrative law judge (ALJ) that 
claim 6 of the *213 patent was invalid on 
the basis of anticipation and 
obviousness. 

FOR FURTHER INFORMATION CONTACT: 

William T. Kane. Esq.. Office of the 
General Counsel U.S. International 
Trade Commission. 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205-3116. Copies of the Commission's 
order, the nonconfidential version of the 
opinion issued in support thereof, and 
all other nonconfidential documents 
filed in connection with this 
investigation are or will be available for 


inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436, telephone (202) 
205-2000. Hearing-impaired individuals 
are advised that information on this 
matter may be obtained by contacting 
the Commission’s TDD terminal on (202) 
205-2648. 

SUPPLEMENTARY INFORMATION: On 

January 2,1991, Greater Texas Finishing 
Corporation and Golden Trade S.r.L. 
filed a complaint alleging a violation of 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) in the importation, sale for 
importation, or sale after importation of 
acid-washed denim products by reason 
of infringement of claims 6 and 14 of 
U.S. Letters Patent 4.740.213. The 
Commission voted to institute an 
investigation of the complaint on 
January 28,1991, and published notice of 
institution of the investigation in the 
Federal Register. 56 FR 4851 (Feb. 8, 

1991) . 

On April 6.1992, the presiding ALJ 
issued an ID in which he found no 
violation of section 337. The ALJ found 
no violation based on his finding that 
claim 6 of the ’213 patent was invalid a9 
anticipated and obvious. Claim 14 of the 
’213 patent had previously been 
withdrawn from the investigation. The 
ALJ also found that: claim 6 of the *213 
patent was adequately described in the 
specification of the U.S. patent 
application; the remaining respondents 
have practiced the process at issue 
abroad, or have imported into the 
United States products processed 
abroad according to the process at issue; 
and there exists a domestic industry in 
the United States practicing the ’213 
patent. 

The Commission determined to 
review the portions of the ED in which 
the ALJ found claim 6 of the *213 patent 
to the invalid. 57 FR 22484 (May 28, 

1992) . The Commission’s notice of 
review requested, and parties 
subsequently filed, submissions and 
rebuttals on the issue under review and 
on remedy, the public interest, and 
bonding. No submissions of government 
agencies or other members of the public 
were received. 

The Commission held oral argument 
on July 8.1992. The Commission 
investigative attorney (LA) and counsel 
for complainants and several sets of 
respondents appeared and presented 
argument. The Commission requested 
post-argument submissions regarding 
whether to exempt respondents subject 
to consent orders from the coverage of 
any exclusion order the Commission 
might issue. Submissions on that 


question were filed by complainants, the 
IA. and several respondents. 

The authority for this action is 
conferred by section 337 of the Tariff 
Act of 193a as amended (19 U.S.C. 

1337), and by Commission Interim rules 
210.56 and 210.58 (19 CFR 210.58 and 
210.58). 

Issued: August 6,1992. 

By order of the Commission. 

Paul R. Bard os. 

Acting Secretary. 

[FR Doc. 92-19158 Filed 8-11-92: 8:45 am] 

BILLING COOE 7020-Q2-N 


[Investigation No. 337-TA-317] 

Certain Internal Mixing Devices and 
Components Thereof; Commission 
Determination Not To Review an Initial 
Determination Extending the 
Administrative Deadline 

agency: U.S. International Trade 

Commission. 

action: Notice. 

summary: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review the presiding administrative law 
judge’s (ALJ) initial determination (ID) 
declaring the above-captioned 
investigation “more complicated”. The 
Commission notes that this investigation 
is on remand from the U.S. Court of 
Appeals for the Federal Circuit, and is 
therefore not subject to a statutory 
deadline for its completion. The 
Commission construes the subject ID as 
extending the administrative deadline 
for completion of the investigation, 
rather than as designating the 
investigation “more complicated,” which 
designation is inapplicable to an 
investigation without a statutory 
deadline. The administrative deadline 
for completion of the investigation is 
extended until September 1.1993. 
for further information contact: 
Cynthia P. Johnson, Esq., Office of the 
General Counsel U.S. International 
Trade Commission, telephone 202-205- 
3098. 

SUPPLEMENTARY INFORMATION: On July 
6,1992, complainant Farrel Corporation 
and respondents Pomini Farrel S.pj\. 
and Pomini Inc. jointly moved to have 
the investigation declared “more 
complicated,” thereby extending the 
administrative deadline for completion 
of the investigation by six months. On 
July 7.1992, the Commission 
investigative attorneys (IAs) filed a 
response in support of the motion. On 
July 8.1992, the presiding ALJ issued an 
ID designating the investigation “more 
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complicated", and extending the 
administrative deadline for completion 
of the investigation by six months, i.e. t 
until September 1,1993. The ALJ 
determined that the investigation should 
be declared more complicated because 
of the complexity of the subject matter 
involved in the investigation, and the 
potential effect of an expected 
arbitration decision by the International 
Chamber of Commerce, International 
Court of Arbitration. No petitions for 
review or agency comments were 
received. 

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930,19 U.S.C. 1337, and Commission 
interim rule 210.53(h), 19 CFR 210.53(h). 

Copies of the ID and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., Washington, DC 20436, 
telephone 202-205-2000. Hearing- 
impaired persons are advised that 
information on the matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-205- 
1810. 

Issued: August 5,1992. 

By order of the Commission. 

Paul R. Bardos, 

Acting Secretary. 

|FR Doc. 92-19159 Filed 8-11-02; 8:45 am) 

BILLING COOC 7020-02-* 


(Investigation No. 337-TA-340] 

Certain Specimen Container Systems 
and Components Including Alignment 
Indicator Labels, and Method of Use; 
Investigation 

AGENCY: U.S. International Trade 
Commission. 

action: Institution of investigation 
pursuant to 19 U.S.C. 1337. 

summary: Notice is hereby given that a 
complaint was filed with die U.S. 
International Trade Commission on July 
6,1992, under section 337 of the Tariff 
Act of 1930, as amended. 19 U.S.C. 1337, 
on behalf of Sage Products, Inc., 815 Tek 
Drive, Crystal Lake, Illinois 60014-9693. 
Complainant supplemented the 
complaint by filing a submission dated 
July 20,1992. The complaint, as 
supplemented, alleges a violation of 
section 337 in the importation into the 
United States, the sale for importation, 
and the sale within the United States 
after importation of certain specimen 
container systems and components, 
including alignment indicator labels, by 


reason of alleged infringement of claims 
1-8 and 14 of U.S. Letters Patent 
5.048,711, and that there exists an 
industry in the United States as required 
by subsection (a)(2) of section 337. 

The complainant requests that the 
Commission institute an investigation 
and, after a full investigation, issue a 
permanent exclusion order and 
permanent cease and desist orders. 
addresses: The complaint except for 
any confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 500 E Street SW.. room 
112 , Washington, DC 20436, telephone 
202-205-1802. Hearing-impaired 
individuals are advised that information 
on this matter can be obtained by 
contacting the Commission's TDD 
terminal on 202-205-1810. 

FOR FURTHER INFORMATION CONTACT: 
Gabrieile Siman, Esq., Office of Unfair 
Import Investigations, U.S. International 
Trade Commission, telephone 202-205- 
2573. 

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1030. as amended, and in 
5 210.12 of the Commission's Interim Rules of 
Practice and Procedure, 19 CFR 210.12. 

SCOPE OF investigation: Having 
considered the complaint, the U.S. 
International Trade Commission, on 
August 3.1992, Ordered That— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation be instituted 
to determine whether there is a violation 
of subsection (a)(1)(B) of section 337 in 
the importation into the United States, 
the sale for importation, or the sale 
within the United States after 
importation of certain specimen 
container systems or components 
thereof by reason of alleged 
infringement of claims 1-6 or 14 of U.S. 
Letters Patent 5,048,711, and whether 
there exists an industry in the United 
States as required by subsection (a)(2) 
of section 337. 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named a9 parties upon which this notice 
of investigation shall be served: 

(a) The complainant is—Sage 
Products, Inc., 815 Tek Drive, Crystal 
Lake. Illinois 60014-9693. 

(b) The respondent is the following 
company alleged to be in violation of 
section 337, and is the party upon which 
the complaint is to be served: Starplex 
Scientific, Inc., 50 Steinway—Unit 2, 
Etobicoke, Ontario, Canada M9W 6Y3. 

(c) Gabrieile Siman, Esq., Office of 
Unfair Import Investigations, U.S. 


International Trade Commission, 500 E 
Street SW., room 401F, Washington, DC 
20436, who shall be the Commission 
investigative attorney, party to this 
investigation; and 

(3) For the investigation so instituted, 
Janet D. Saxon, Chief Administrative 
Law Judge, U.S. International Trade 
Commission, shall designate the 
presiding Administrative Law Judge. 

A response to the complaint and the 
notice of investigation must be 
submitted by the named respondent in 
accordance with $ 210.21 of the 
Commission's Interim Rules of Practice 
and Procedure, 19 CFR 210.21. Pursuant 
to 55 201.16(d) and 210.21(a) of the 
Commission’s Rules (19 CFR 201.16(d) 
and 210.21(a)), such a response will be 
considered by the Commission if 
received not later than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting a 
response to the complaint will not be 
granted unless good cause therefor is 
shown. 

Failure of respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
such respondent, to find the facts to be 
as alleged in the complaint and this 
notice and to enter both an initial 
determination and a final determination 
containing such findings, and may result 
in the issuance of a limited exclusion 
order or a cease and desist order or both 
directed against such respondent. 

Issued: August 4,1992. 

By order of the Commission. 

Paul R. Bardos, 

Acting Secretary. 

[FR Doc. 92-19160 Filed 8-11-02; 8:45 am] 

BILLING CODE 7020-02-* 


INTERSTATE COMMERCE 
COMMISSION 

[Docket No. AB-55 (Sub-No. 426)] 

CSX Transportation, Inc.— 
Abandonment—In Fayette County, PA, 
and Monongalia and Preston Counties, 
WV 

The Commission has issued a 
certificate authorizing CSX 
Transportation, Inc. (CSXT), to abandon 
49.89 miles of railroad (1) between 
milepost 73.0 at Brownfield, PA, and 
milepost 102.5 at Morgantown. WV, and 
(2) between milepost 0.0 at Morgantown 
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and milepost 20.39 at Reedsville, WV. in 
Fayette County. PA, and Monongalia 
and Preston Counties. WV. The 
abandonment certificate will become 
effective September 11.1992. unless the 
Commission finds that: (1) A financially 
responsible person has offered financial 
assistance (through subsidy or purchase) 
to enable the rail service to be 
continued; and (2) it is likely that the 
assistance would fully compensate 
CSXT. 

Any offers of financial assistance 
must be filed with the Commission and 
CSXT no later than 10 days from the 
date of publication of this Notice. The 
following notation must be typed in bold 
face on the lower left-hand comer of the 
envelope containing the offer: '‘Section 
of Legal Counsel, AB-OFA " Any offer 
previously made must be remade within 
this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Decided : August 4.1992. 

By the Commission. Chairman Philbin. Vice 
Chairman McDonald. Commissioners 
Simmons. Phillips, and Emmett 
Commissioner Emmett did not participate in 
the disposition of this proceeding. 

Sidney L. Strickland. Jr.. 

Secretary. 

[FR Doc. 92-19192 Filed 8-11-02: 8:45 am] 

BILUNG COO€ 7035-01-14 


[Docket No. AB-55 (Sub-No. 424X)] 

CSX Transportation, Inc.— 
Abandonment Exemption—In Mason 
County, Ml 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 


SUMMARY: Pursuant to 49 U.S.C. 10505. 
the Commission exempts CSX 
Transportation. Inc. (CSXT). from the 
prior approval requirements of 49 U.S.C. 
10903-10904 to permit CSXT to abandon 
a 0.73-mile line of railroad between 
mileposts CB-130.50 and CB-137.23. in 
Mason County. MI. subject to standard 
labor protection conditions. 

oates: Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on 
September 11.1992. Formal expressions 
of intent to file an offer 1 of financial 


1 See Exempt of Rail Line Abandonment—Offers 
of Finon. Ass it, 4 I C.C.2d 164 (19871. 


assistance under 49 CFR 1152.27(c)(2) 
must be filed by August 24.1992. 

Petitions for stay must be filed by 
August 27,1992. Requests for a public 
use condition in conformity with 49 CFR 
1152.28(a)(2) must be filed by September 
1.1992. Petitions to reopen must be filed 
by September 7,1992. 
addresses: Send pleadings referring to 
Docket No. AB-55 (Sub-No. 424X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioners' representatives: Charles 
M. Rosenberger, 500 Water Street 
|150. Jacksonville, FL 32202. 

FOR FURTHER INFORMATION CONTACT: 
Richard B. Felder, (202) 927-5610; (TDD 
for hearing impaired: (202) 927-5721). 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write, call, or 
pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357/4359. (Assistance for the 
hearing impaired is available through 
TDD services (202) 927-5721]. 

Decided: August 4,1992. 

By the Commission, Chairman Philbin. Vice 
Chairman McDonald. Commissioners 
Simmons. Phillips, and Emmett 
Commissioner Emmett did not participate in 
the disposition of this proceeding. 

Sidney L. Strickland. Jr., 

Secretary. 

(FR Doc. 92-19193 Filed 8-11-92; 8:45 am) 
BILLING CODE 7035-01-N 


[Finance Docket No. 21215 (Sub-No. 5)] 

Seaboard Air Une Railroad 
Company—Merger—Atlantic Coast 
Line Railroad Company; Petition To 
Remove Traffic Protective Conditions 

agency: Interstate Commerce 
Commission. 

action: Notice of reopening a railroad 
merger proceeding to consider removing 
traffic protective conditions. 

summary: In Seaboard Air Line R. Co .— 
Merger—Atlantic Coast Line , 3201.C.C. 
122 (1963), as modified in Seaboard 
Coast Line R. Co.—Invest of Control 
360 I.C.C. 582 (1979). a merger was 
approved, subject to conditions. The 
Commission has granted a petition filed 
by CSX Transportation, Inc. (CSXT). 
successor in interest, seeking removal of 
traffic protective conditions numbered 1 
through 6 in Appendix XI to the above- 
cited merger decision. 

The proceedings have been reopened 
under Finance Docket No. 21215 (Sub- 


No. 5). The modified procedure will be 
followed. Persons interested in opposing 
removal of the conditions must submit a 
notice of intent to participate (an 
original plus one copy) to the 
Commission, with a copy of CSXT. 

CSXT shall serv e a copy of its petition 
on all parties filing notices of intenr tVfco 
participate that have not previously 
been served. A schedule is established 
for filing evidence and argument in 
opposition and CSXT's rebuttal. 

DATES: Notices of intent to participate 
are due by September 1.1992. CSXT 
shall serve a copy of its petition on 
parties filing notices of intent to 
participate who have not been 
previously served, by September 11. 

1992. Evidence and argument in 
opposition to removal of the conditions 
(an original plus 10 copies) are due by 
November 10.1992. CSXTs rebuttal (an 
original plus 10 copies) is due by 
December 10.1992. 
addresses: Send copies of notices of 
intent to participate and evidence and 
argument in opposition to: 

(1) Office of The Secretary, Interstate 
Commerce Commission. Case Control 
Branch, Washington, DC 20423. 

(2) Petitioner’s representative: Ronald S. 
Flagg. Sidley & Austin, 1722 Eye 
Street NW., Washington. DC 20006. 

FOR FURTHER INFORMATION CONTACT: 
Richard B. Felder. (202) 927-5610; [TDD 
for hearing impaired: (202) 927-5721] 

Decided: August 3.1992. 

By the Commission, Chairman Philbin. Vice 
Chairman McDonald. Commissioners 
Simmons. Phillips, and Emmett. 

Commissioner Emmett did not participate in 
the disposition of this proceeding. 

Sidney L. Strickland. Jr. 

Secretary. 

[FR Doc. 92-19191 Filed 8-11-92; 8:45 am| 

BILLING CODE 7035-01-M 


(Finance Docket No. 32107] 

Yolo Shortllne Railroad Company- 
Purchase and Trackage Rights 
Exemption—Union Pacific Railroad 
Company 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Commission, under 49 
U.S.C. 10505, exempts from the prior 
approval requirements of 49 U.S.C. 

11343, et seq., the purchase by Yolo 
Shortline Railroad Company (YSLR) of a 
15.00-mile rail line owned by Union 
Pacific Railroad Company (UP), subject 
to standard labor protective conditions. 
UP has also agreed to grant YSLR 
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trackage rights over 1.75-miles of 
connecting line, subject to standard 
labor protective conditions. 
dates: This exemption is effective on 
August 19,1992. Petitions to reopen must 
be filed by September 8,1992. 
addresses: Send pleadings referring to 
Finance Docket No. 32107 to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner’s representative: David 
Magaw, Yolo Shortline Railroad 
Company, 3344 Braeburn Street, 
Sacramento, CA 95821 

FOR FURTHER INFORMATION CONTACT: 
Richard B. Felder, (202) 927-5610; [TDD 
for hearing impaired: (202) 927-5721). 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357/4359. [Assistance for the 
hearing impaired is available through 
TDD services (202) 927-5721.) 

Decided: August 3,1992. 

By the Commission, Chairman Philbin, Vice 
Chairman McDonald, Commissioners 
Simmons, Phillips, and Emmett. 

Commissioner Emmett did not participate in 
the disposition of this proceeding. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 92-19190 Filed 8-11-92; 8:45 am) 

BILLING CODE 7035-01-11 


JUDICIAL CONFERENCE OF THE 
UNITED STATES 

Meeting of the Judicial Conference 
Advisory Committee on Bankruptcy 
Rules 

agency: Judicial Conference of the 
United States. 

subagfncy: Advisory Committee on 
Rules of Bankruptcy Procedure. 

ACTION: Notice of open meeting. 

summary: There will be a two-day 
meeting of the Advisory Committee on 
Bankruptcy Rules. The meeting will be 
open to public observation but not 
participation. The meeting wil 
commence each day at 9 a.m. 
dates: September 17-18,1992. 
ADDRESSES: Hilton of Santa Fe, 100 
Sandoval Street, Santa Fe, New Mexico 
87501. 

FOR FURTHER INFORMATION CONTACT: 

Joseph F. Spaniol, Jr.. Secretary, 
Committee on Rules of Practice and 


Procedure, Washington, DC 20544, 
telephone (202) 633-6021. 

Dated: August 4,1992. 

Joseph F. Spaniol, Jr„ 

Secretary. Committee on Rules of Practice 
and Procedure . 

[FR Doc. 92-19130 Filed 8-11-92; 8:45 am] 
BILLING COOE 2210-Ot-M 


DEPARTMENT OF JUSTICE 

Lodging of Consent Decree Pursuant 
to the Clean Air Act 

In accordance with Departmental 
policy, 28 CFR 50.7, notice is here given 
that a proposed consent decree in 
United States v. Chevron U.S.A. Inc., 
Civil Action No. 88-8681, was lodged on 
August 5,1992, with the United States 
District Court for the Eastern District of 
Pennsylvania. The action was brought 
pursuant to sections 112 and 114 of the 
Clean Air Act, 42 U.S.C. 7412 and 7414. 
The action sought civil penalties for the 
defendant’s violation of the National 
Emission Standard for Hazardous Air 
Pollutants (NESHAP) for benzene, 40 
CFR part 61. subparts A, J, and V, as 
well as injunctive relief against violation 
of the benzene NESHAP. In addition to 
providing for payment of civil penalties 
in the sum of $1,000,000. the consent 
decree requires the defendant to take 
steps to ensure future compliance with 
the benzene NESHAP. including 
undertaking a benzene NESHAP 
compliance audit 

The Department of Justice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
decree. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division. Department of Justice, 
Washington, DC 29530, and should refer 
to United States v. Chevron U.SA. Inc., 
(E.D. Pa.), DOJ Ref. No. 90-5-2-1-1124. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, Philadelphia Life, 
Building, 13th Floor, suite 1300, 615 
Chestnut Street, Philadelphia, 
Pennsylvania 19106; or at the Consent 
Decree Library, 601 Pennsylvania 
Avenue Building, NW., Washington, DC 
20044, 202-347-2072. A copy of the 
proposed consent decree may be 
obtained in person or by mail from the 
Consent Decree Library, 601 
Pennsylvania Avenue, NW., Box 1097. 
Washington, DC 20044. In requesting a 
copy, please enclose a check in the 
amount of $19.00 (25 cents per page 
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reproduction costs) payable to “Consent 
Decree Library'*. 

Vicki A. O’Meara, 

Acting Assistant Attorney General, 
Environment and Natural Resources Division. 
[FR Doc. 92-19118 Filed 8-11-92; 8:45 am] 

BILLING COOE 4410-01-11 


Second Amendment to Consent Order 
in Action To Enjoin Violations of the 
Clean Air Act and Clean Water Act 

In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a Second 
Amendment to Consent Order in United 
States v. Consolidated Rail Corporation , 
et al., (N.D. Ohio), Civil Action No. C- 
82-2767, was lodged with the United 
States District Court for the Northern 
District of Ohio on July 17,1992. The 
Second Amendment to Consent Order 
provides for stipulated penalties for 
violations of the terms of the original 
settlement in this matter relating to the 
control of fugitive air emissions from the 
coal piles at defendant’s Astabula, Ohio 
facility. The Second Amendment to 
Consent Order resolves the outstanding 
claim for stipulated penalties and 
provides for changes in the coal pile¬ 
watering requirements of the original 
settlement. The Second Amendment to 
Consent Order also revises other 
portions of the original settlement, 
including the termination, stipulated 
penalties, record-keeping and force 
majeure sections. 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the Second 
Amendment to Consent Order. 
Comments should be addressed to the 
Assistant Attorney General, 

Environment and Natural Resources 
Division, U.S. Department of Justice, 
Washington. DC 20530 and should refer 
to United States v. Consolidated Rail 
Corporation , et al. D.O.J. Ref. No. 90-5- 
2-1—432A. 

The Second Amendment to Consent 
Order may be examined at the Office of 
the United States Attorney, suite 500, 
1404 East Ninth Street, Cleveland, Ohio, 
44114-1704; at the Region V office of the 
U.S. Environmental Protection Agency, 

77 West Jackson Blvd., Chicago, Illinois. 
60604; and at the Consent Decree 
Library, 601 Pennsylvania Avenue, NW„ 
Washington, DC 20004 (202-347-2072). A 
copy of the proposed Second 
Amendment to Consent Order may be 
obtained in person or by mail from the 
Consent Decree Library, 601 
Pennsylvania Avenue, NW., Box 1097, 
Washington, DC 20004. In requesting a 
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copy, please enclose a check in the 
amount of $7,00 (25 cents per page 
reproduction charge) payable to Consent 
Decree Library. 

Roger Clegg, 

Acting .Assistant Attorney General. 
Environment and Natural Resources Division. 
(FR Doc. 92-19119 Filed 8-11-92: 8:45 am) 
BILLING CODE 441O-01-M 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 

Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. chapter 35). considers comments 
on the reporting/recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Repotting 
Requirements Under Review: As 
necessary, the Department of Labor will 
publish a list of the Agency 
recordkeeping/reporting requirements 
under review by die Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer wilt upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and/or Agency 
identification numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements 
and the average hours per respondent. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer. 
Kenneth A Mills ((202) 523-5095). 
Comments and questions about the 
items of this list should be directed to 


Mr. Mills. Office of Information 
Resources Management Policy, U.S. 
Department of Labor, 200 Constitution 
Avenue. NW., room N-1301. 

Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 

Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, room 3001, Washington. DC 
20503 ((202) 395-6880). 

Any member of the public who wants 
to comment on recordkeeping/reporting 
requirements which have been 
submitted to OMB should advise Mr. 
Mills of this intent at the earliest 
possible date. 

Extension 

Employment and Training 
Administration 

Service Delivery Area Job Training or 
Modification or Plan 
Revocation Appeals 
1205-0208 
On occasion 

State or local governments 
25 respondents; 2 hours per response; 50 
total burden hours; no forms 
The information collected will be used 
to determine whether the SDA Job 
Training Plan or Modification or the 
Plan Revocation disapprovals are in 
conformance with the Job Training 
Partnership Act (JTPA). 

Signed at Washington. DC. this 7th day of 
August 1992. 

Theresa M. O’Malley, 

Acting Departmental Clearance Officer. 

(FR Doc. 92-19195 Filed 8-11-92: 8:45 ami 
BILLING CODE 4510-30-* * 


Employment and Training 
Administration 

Emergency Unemployment 
Compensation (EUC) Program; 
Changes in EUC Periods 

This notice announces recent changes 
in benefit levels under the Emergency 
Unemployment Compensation Program. 

Background 

The following trigger changes have 
occurred in States since publication of 
the last notice regarding States’ EUC 
status: 

• July 12,1992—New York decreased to 
20 weeks 

• July 19.1992—Idaho decreased to 20 
weeks. 

In addition. Public Law 102-164 
permits the Governor of a State to elect 
to trigger off an Extended Benefit (EB) 
Period in order to provide payment of 


EUC benefits to individuals who have 
exhausted their rights to regular 
compensation under the State law. Since 
publication of the last notice, in 
accordance with section 101(e) of Public 
Law 102-164. the Governor of Puerto 
Rico has elected to trigger off EB and 
instead pay EUC benefits. No 
compensation will be payable in Puerto 
Rico for any week beginning after July 
18.1992 in the EB Program while EUC 
benefits are available. 

Information for Claimants 

The duration of benefits payable in 
the EUC Period, and the terms and 
conditions on which they are payable, 
are governed by the Act and the 
operating instructions issued to the 
States by the U.S. Department of Labor. 
The State employment security agency 
will furnish a written notice of potential 
entitlement to each individual who has 
exhausted all rights to regular benefits 
and is potentially eligible for EUC 
benefits (20 CFR 815.13(c)). 

Persons who believe they may be 
entitled to EUC benefits, or who wish to 
inquire about their rights under the 
program, should contact the nearest 
State employment service office or 
unemployment compensation claims 
office in their locality. 

Signed at Washington. DC. on August 5. 
1992. 

Roberts T. Jones. 

Assistant Secretary' of Labor. 

(FR Doc. 92-19194 Filed 8-11-92: 8:45 am| 

BILLING COOE 4510-30-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

National Endowment for the Arts 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Challenge/ 
Advancement Advisory Panel 
(Presenting and Commissioning 
Challenge Section) to the National 
Council on the Arts will be held on 
September 2-3,1992 from 9 a.m.-5:30 
p.m. in room 730 at the Nancy Hanks 
Center, 1100 Pennsylvania Avenue. 

NW.. Washington. DC. 20506. 

Portions of this meeting will be open 
to the public on September 2 from 9 
a.m.-lO a.m. and September 3 from 5 
p.m.-5:30 p.m. The topics will be 
welcoming remarks, overview of 
Challenge III. and policy discussion. 

The remaining portions of this meeting 
on September 2 from 10 a.m.-5:30 p.m. 











Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Notices 


36113 


and September 3 from 9 a.m.-5 p.m. are 
for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
Financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 20.1991, these sessions will 
be closed to the public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of title 5. United States 
Code. 

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel’s 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Art 9 ,1100 
Pennsylvania Avenue. NW., 

Washington, DC. 20506, 202/682-5532, 
TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer. National 
Endowment for the Arts, Washington. 

DC 20506, or call (202) 682-5439. 

Dated: August 4.1992. 

Yvonne M. Sabine, 

Director, Pane/ Operations , Notional 
Endowment for the Arts. 

|FR Doc. 92-19115 Filed 8-11-92; 8:45 am) 

BILLING COOC 7537-01-M 


Challenge Advancement Advisory 
Panel; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L 92-463). as amended, notice is hereby 
given that a meeting of the Challenge/ 
Advancement Advisory Panel (Media 
Arts Challenge Section) to the National 
Council on the Arts will be held on 
September 15,1992 from 9 a.m.^l p.m. in 
room 714 at the Nancy Hanks Center. 
1100 Pennsylvania Avenue NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public from 9 a.m.-lO a.m. The 
topics will be introductory remarks and 
overview of Challenge III. 

The remaining portion of this meeting 
from 10 a.m.-4 p.m. is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 


Financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 20,1991, this session will be 
closed to the public pursuant to 
subsection (c) (4), (6), and (9)(B) of 
section 552b of title 5, United States 
Code. 

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel’s 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance. 

If you need special accommodations 
due to a disability, please contact the 
OfFice of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue NW., Washington, 
DC 20506, 202/682-5532, TTY 202/682- 
5496. at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine. Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 

DC 20506, or call (202) 682-5439. 

Dated: August 4,1992. 

Yvonne M. Sabine, 

Director, Panel Operations. National 
Endowment for the Arts. 

[FR Doc. 92-19117 Filed 8-11-92, 8:45 am) 
BILLING COOC 7537-01-M 


Challenge/Advancement Advisory 
Panel; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Challenge/ 
Advancement Advisory Panel 
(Literature Challenge Section) to the 
National Council on the Arts will be 
held on September 10,1992 from 9 a.m.- 
1 p.m. in room 730 at the Nancy Hanks 
Center, 1100 Pennsylvania Avenue NW., 
Washington, DC 20506. 

A portion of this meeting will be open 
to the public from 9 a.m.-lO a.m. The 
topics will be introductory remarks and 
overview of Challenge III. 

The remaining portion of this meeting 
from 10 a.m.-l p.m. is for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications for 
Financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 


conFidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 20,1991, this session will be 
closed to the public pursuant to 
subsection (c) (4), (6). and (9)(B) of 
section 552b of title 5, United States 
Code. 

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel’s 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
National Endowment for the Arts, 1100 
Pennsylvania Avenue NW., Washington, 
DC 20508, 202/682-5532, TTY 202/682- 
5496, at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington. 

DC 20506, or call (202) 682-5439. 

Dated: August 4.1992. 

Yvonne M. Sabine, 

Director, Panel Operations, Notional 
Endowment for the Arts. 

|FR Doc. 92-19118 Filed 8-11-92; 8:45 am) 
BILLING COOC 7537-01-M 


Dance Advisory Panel; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463), as amended, notice is hereby 
given that a meeting of the Dance 
Advisory Panel (General Services to the 
Field Section) to the National Council on 
the Arts will be held on September 1-2, 
1992 from 9 a.m.-7 p.m. and September 3 
from 9 a.m.-5 p.m. in room 714 at the 
Nancy Hanks Center, 1100 Pennsylvania 
Avenue NW., Washington, DC 20506. 

A portion of this meeting will be open 
to the public on September 3 from 2:30 
p.m.-5 p.m. The topic will be policy 
discussion. 

The remaining portions of this meeting 
on September 1-2 from 9 a.m.-7 p.m. and 
September 3 from 9 ajn.-2;30 p.m. are 
for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
Financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965. as amended, 
including information given in 
conFidence to the agency by grant 
applicants. In accordance with the 
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determination of the Chairman of 
November 20,1991, these sessions will 
be closed to the public pursuant to 
subsection (c) (4). (6), and (9)(B) of 
section 552b of title 5, United States 
Code. 

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel's 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies. 
National Endowment for the Arts. 1100 
Pennsylvania Avenue NW.. Washington, 
DC 20506. 202/682-5532. TTY 202/682- 
5496, at least seven (7) days prior to the 
meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 

DC 20506, or call (202) 682-5439. 

Dated: August 6,1992. 

Yvonne M. Sabine, 

Director, Panel Operations. National 
Endowment for the Arts . 

|FR Doc. 92-19189 Filed 8-11-92; 8:45 am) 

BILLING CODE 7537-01-41 


NATIONAL SCIENCE FOUNDATION 

Investigation Financial Disclosure 
Policy 

agency: National Science Foundation. 
action: Extension of comment period 
for proposed Investigator Financial 
Disclosure Policy. 

summary: This document extends until 
October 14,1992, the deadline for 
submission of comments on the 
proposed Investigator Financial 
Disclosure Policy that was published in 
the Federal Register on July 16,1992 (57 
FR 31540). Comments were to have been 
submitted on or before September 14, 
1992. 

dates: Written comments on the 
proposed policy must be postmarked no 
later than October 14.1992. 
addresses: Comments may be 
addressed to Miriam Leder, Assistant 
General Counsel, National Science 
Foundation, Washington, DC 20550. 

FOR FURTHER INFORMATION CONTACT: 
Miriam Leder, 202-357-9435. 
SUPPLEMENTARY INFORMATION: The 
National Science Foundation received a 
request from a university to extend the 
period for submission of comments on 


the proposed policy for one month. The 
extension was requested to enable 
faculty members to review and comment 
on the proposed policy. Many university 
faculty members are away from their 
universities in the summer, and do not 
return until the beginning of the 
academic year in September. The 
National Science Foundation found the 
request reasonable, and has granted the 
extension. 

Vicki L. De Hullu, 

Legal Office Administrator. National Science 
Foundation. 

|FR Doc. 92-19145 Filed 8-11-92: 8:45 am] 
BILLING CODE 7S5S-01-N 


NUCLEAR REGULATORY 
COMMISSION 

Fourth Meeting of the SCDAP/RELAP5 
Peer Review Committee 

agency: Nuclear Regulatory 
Commission. 

action: Notice of meeting. 

summary: The SCDAP/RELAP5 Peer 
Review Committee will hold its fourth 
meeting to review the technical 
adequacy of the SCDAP/RELAP5 code. 
DATES: September 14-16,1992. 
times: 8:30 a.m. each day. 
addresses: University of Wisconsin in 
Madison. Wisconsin. 
for further information contact: 

Dr. Y.S. Chen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington. 
DC 20555, (301) 492-3566. 
supplementary information: The 
SCDAP/RELAP5 Peer Review 
Committee will hold its fourth meeting 
to review the technical adequacy of the 
SCDAP/RELAP5 code on September 14- 
16,1992, in Madison, Wisconsin. The 
SCDAP/RELAP5 code has been 
developed for best-estimate transient 
simulation of light water reactor coolant 
systems during severe accidents as well 
ad large and small break loss-of-coolant 
accidents, and operational transients 
such as anticipated transient without 
SCRAM, loss of offsite power, loss of 
feedwater, and loss of flow. The code is 
based on three separate codes: RELAP5, 
SCDAP, and TRAP-MELT, which are 
combined to model the coupled 
interactions that occur between the 
Reactor Coolant System (RCS), the core, 
and the Fission products during a severe 
accident. The newest version of the 
code is SCDAP/RELAP5/MOD3. A 
number of organizations inside and 
outside the NRC are using or planning to 
use the current version. Although the 
quality control and validation efforts are 


seen to be proceeding, there is a need to 
have a broad technical review by 
recognized experts to determine the 
technical adequacy of the SCDAP and 
TRAP-MELT portions of SCDAP/ 
RELAP5 for the serious and complex 
analyses it is expected to perform. 

This meeting will focus on developing 
a consensus and completing the review 
of technical adequacy of the SCDAP/ 
RELAPS code. 

Dated at Rockville. Maryland, (his 5th day 
of August 1992. 

For the U.S. Nuclear Regulatory 
Commission. 

Farouk F.ltawila. 

Chief. Accident Equation Branch. Division 
of Systems Research. Office of Nuclear 
Regulatory Research. 

[FR Doc. 92-19187 Filed 8-11-92: 8:45 am) 

BILLING CODE 7590-01-N 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-30984; File No. SR-PHLX- 
92-4] 

Self-Regulatory Organizations; Filing 
of Proposed Rule Change and 
Amendments Thereto by the 
Philadelphia Stock Exchange, Inc., To 
Amend Certain PHLX Rules to 
Facilitate the Trading of NASDAQ/NMS 
Securities on the PHLX 

July 31.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act"), 
15 U.S.C. 78s(b)(l), notice is hereby 
given that on February 26,1992. the 
Philadelphia Stock Exchange. Inc. 
(“PHLX” or “Exchange”) Filed with the 
Securities and Exchange Commission 
(“SEC” or “Commission") the proposed 
rule change for immediate effectiveness, 
pursuant to section 19(b)(3)(A) of the 
Act and subparagraph (e) of rule 19b-4 
thereunder, as described in Items I, II, 
and III below, which Items have been 
prepared by the self-regulatory 
organization. On March 13.1992, the 
PHLX amended the rule change by 
withdrawing its request for immediate 
effectiveness and agreed to abide by the 
procedure specified in section 19(b)(2) of 
the Act. 1 On March 24.1992. the PHLX 
amended a substantive provision of the 
proposed rule change, 1 and on June 30. 


1 See letter lo Christine A. Sakach. Branch Chief. 
National Market System Branch. Division of Market 
Regulation. SEC. from Michele R. WeSsbaum. 
Assistant General Counsel PHLX dated March 13. 
1992. 

• See letter to Christine A Sakach. Branch Chief. 
National Market System Branch. Division of Market 
Regulation. SEC. from William W. Uchimoto. 
Genera! Counsel. PHLX. dated March 24.1992. 
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1992, submitted a request for 
accelerated approval. 3 This release 
requests comments from interested 
persons on the proposed rule change. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The PHLX, pursuant to Rule 19b-4 of 
the Act. proposes amendments to 
certain PHLX rules to facilitate the 
trading of NASDAQ/National Market 
System ("NMS") securities on PHLX 
pursuant to those securities being listed 
on the exchange or the granting of 
Unlisted Trading Privileges ("UTP”). 
This filing is made in connection with 
the Joint Reporting Plan ("plan’') of the 
National Association of Securities 
Dealers ("NASD"), the American 
("Amex”), Boston ("BSE”). Midwest 
("MSE”), and Philadelphia Stock 
Exchanges, governing the collection, 
consolidation and dissemination of 
quotation and transaction information 
for NASDAQ/NMS securities listed on 
an exchange or traded on an exchange 
pursuant to a grant of UTP. 4 

II. Self-Regulatory Organization’s 
Statements Regarding the Purpose of, 
and Statutory Basis for, the Proposed 
Rule Change 

In its filing with the Commission, the 
PHLX included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in item IV below. The 
PHLX has prepared summaries, set forth 
in sections (A), (B) and (C) below, of the 
most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of the proposed rule 
change and amendments thereto is to 
adapt PHLX rules to accommodate the 
trading of NASDAQ/NMS securities on 
the PHLX on a listed or UTP basis. The 
proposal adds Rule 233 entitled. 

”1 rading in NASDAQ/NMS Securities,'* 
and amends the language of existing 
PHLX rules that would operate in 
conjunction with proposed Rule 233. 
Under the proposed rule change, the 
following PHLX operating rules would 
be modified to incorporate new 9 * 


9 See letter to Elizabeth MacGregor. Branch Chief. 

National Market System Branch. Division of Market 

Regulation. SEC. from William W. Uchimoto. 

General Counsel, PHLX dated June 30.1992. 

9 See Securities Exchange Release No. 28146 (June 
26,1990). 55 FR 27917. 


language, accommodating the trading of 
NASDAQ/NMS securities on a UTP 
basis: 

Rule 102: Specifies that all NASDAQ/ 
NMS securities transactions must be 
conducted during the applicable 
Exchange floor hours. 

Rule 104: Provides authority for 
appropriate members to trade 
NASDAQ/NMS securities with non- 
floor persons under Rule 233. 

Rule 105: Declares that NASDAQ/ 
NMS quotations displayed by competing 
markets shall have no standing in the 
trading crowds on the Floor under the 
PHLX recognized quotations rule. 

Supplementary Material .01: Includes 
language requiring that in the event of 
unusual market conditions, as 
determined by the Floor Procedure 
Committee, quotations in a given issue 
will not be subject to firmness provided 
that the Exchange also notifies the 
processor for NASDAQ/NMS securities. 

Rule 216: Requires that every 
specialist trading NASDAQ/NMS 
securities keep records in accordance 
with the Commission and Exchange 
recordkeeping rules. 

Rule 225: Incorporates provisional 
language for dealing with odd-lot orders 
in NASDAQ/NMS securities. 

Rule 226: Incorporates provisional 
language for dealing with round-lot 
orders in NASDAQ/NMS securities. 

Rule 229: Enables specialists trading 
in NASDAQ/NMS securities to receive 
orders over the Philadelphia Stock 
Exchange Automated Communication 
and Execution System ("PACE”), but 
provides that such orders will not be 
subject to automatic parameters set 
forth by the PACE rule. 

These standards are embodied in the 
goals set forth by the Commission in 
Securities Exchange Act Release No. 
22412 on September 16.1985. The PHLX 
also proposed these rules to be 
consistent with the Commission’s stated 
standards for granting UTP to an 
exchange in NASDAQ/NMS securities. 

In particular, proposed PHLX Rule 132 
codifies the necessary and appropriate 
language for exempting NASDAQ/NMS 
securities from off-board trading 
restrictions. 

In consideration of the existing 
Commission short sale rule, Rule lQa-1 
under the Act, the PHLX, in its original 
rule filing, proposed to amend its short 
sale rule. Rule 455, to give the 
Commission flexibility in determining 
whether or not the present short sale 
rule would exempt those NASDAQ/ 

NMS securities being traded on a UTP 
basis. On Mary 24,1992, in response to 
Commission concerns that the short sale 
rule exemption for all NASDAQ/NMS 
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securities was too broad,® the PHLX 
amended the proposed rule change. The 
amendment provides an exemption only 
for non-NMS NASDAQ securities. * 6 * * 

Finally, PHLX Rule 606 is being 
amended to allow telephone access to 
the PHLX assigned specialist for any 
NASDAQ system market maker. 

The PHLX believes the proposed rule 
change is consistent with the Act and 
the rules and regulations thereunder 
applicable to the Exchange, specifically, 
the proposal is consistent with section 
6(b)(5) because it is designed to promote 
just and equitable principles of trade, 
foster cooperation and coordination 
with persons engaged in regulating, 
clearing, settling, processing information 
with respect to, and facilitating 
transactions in securities, and removing 
impediments to and perfecting the 
mechanism of a free and open market 
and a national market system. 

B. Self-Regulatory Organization s 
Statement on Burden on Competition 

The PHLX does not believe that the 
proposed rule change will impose any 
inappropriate burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 

Comments were solicited and 
reviewed by the Floor Procedure 
Committee, which included the 
specialists and brokers who will be 
trading NASDAQ/NMS securities. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The PHLX requests that the 
Commission find good cause, pursuant 
to section 19(b)(2) of the Act, for 
approving the proposed rule change 
prior to the 30th day after publication in 
the Federal Register. The Exchange 
makes this request so that its members 
can begin trading NASDAQ/NMS 
securities listed on an exchange or 
traded on an exchange pursuant to a 
grant of unlisted trading privileges UTP 
as soon as possible after the Exchange 
fulfills the requirements for reporting 
such securities under the Plan. 

The Commission, however, has 
determined to notice the proposal for 
public comment pursuant section 
19(b)(2) of the Act. Therefore, within 35 
days of the date of publication of this 


• See, SR-NASD-92-12 (April 9,1992). the 
NASD's proposed short sale rule filing. 

• See letter to Christine A. Sakach, Branch Chief. 
National Market System Branch. Division of Market 
Regulation. SEC, from William W. Uchimoto. 
General Counsel. PHLX. dated March 24,1992 








36116 


Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Notices 


notice in the Federal Register or within 
such longer period (i) as the Commission 
may designate up to 90 days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons 
for so finding or (ii) as to which the 
PHLX consents, the Commission will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying In the 
Commission’s Public Reference Room. 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by September 2,1992. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 20G.30-3(a)(12). 

Margaret H. McFarland, 

Deputy Secretory. 

[FR Doc. 92-19121 Filed 8-11-92; 8:45 am] 

BJLUNO COOt SOIO-eVM 


DEPARTMENT OF TRANSPORTATION 

Coast Guard 

[CGD6-92-211 

Houston/Galveston Navigation Safety 
Advisory Committee 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub, 
L. 92-463; 5 U.S.C. App. II) notice is 
hereby given of the thirtieth meeting of 
the Houston/Galveston Navigation 
Safety Advisory Committee. The 
meeting will be held on Thursday, 
September 24,1992, In the conference 
room of the Houston Pilots Office, 8150 
South Loop East. Houston. Texas. The 


meeting is scheduled to begin at 
approximately 9 a.m. and end at 
approximately 1 p.m. The agenda for the 
meeting consists of the following items: 

1. Call to Order. 

2. Presentation of the minutes of the 
Inshore and Offshore Waterways 
Subcommittees and discussion of 
recommendations. 

3. Discussion of previous recommendations 
made by the Committee. 

4. Presentation of any additional new items 
for consideration of the Committee. 

5. Adjournment. 

The purpose of this Advisory Committee is 
to provide recommendations and guidance to 
the Commander. Eighth Coast Guard District 
on navigation safety matters affecting the 
Houston/Galveston area. 

The meeting is open to the public. Members 
of the public may present written or oral 
statements at the meeting. 

Additional information may be obtained 
from Mr. M. M. Ledet, USCG, Recording 
Secretary, Houston/Galveston Navigation 
Safety Advisory Committee, c/o Commander. 
Eighth Coast Guard District (oan), room 1209, 
Hale Boggs Federal Building. 501 Magazine 
Street. New Orleans, LA 70130-3396, 
telephone number (504) 569-4688. 

Dated: July 29.1992. 

J.C. Card. 

Rear Admiral. U.S. Coast Guard Commander. 

Eighth Coast Guard District 

[FR Doc. 92-19172 Filed 8-11-92; 8:45 am| 

BILLING COOE 4910-14-M 


(CGD8-92-20J 

Houston/Galveston Navigation Safety 
Advisory Committee; Offshore 
Waterway Management Subcommittee 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the 
Offshore Waterway Management 
Subcommittee of the Houston/ 
Galveston Navigation Safety Advisory 
Committee. The meeting will be held on 
Thursday, September 3,1992, in the 
Blackthorn Pavilion at the UJS. Coast 
Guard Base Galveston at the end of 
Ferry Road on Fort Point, Galveston. 
Texas. The meeting is scheduled to 
begin at 9 a.m. and end at 10:30 a.m. The 
agenda for the meeting consists of the 
following items: 

1. Call to Order. 

2. Discussion of previous recommendations 
made by the full Advisory Committee and the 
Offshore Waterway Management 
Subcommittee. 

3. Presentation of any additional new items 
for consideration by the Subcommittee. 

4. Adjournment. 

The meeting is open to the public. Members 
of the public may present written or oral 
statements at the meeting 


Additional information may be obtained 
from Mr. M.M. Ledet. USCG. Recording 
Secretary. Houston/Galveston Navigation 
Safety Advisory Committee, c/o Commander, 
Eighth Coast Guard District (oan). room 1209, 
Hale Boggs Federal Building. 501 Magazine 
Street New Orleans, LA 70130-3396, 
telephone number (504) 589-4686. 

Dated: July 29.1992. 

J.C. Card, 

Rear Admiral. US Coast Guard Commander. 

Eighth Coast Guard District 

[FR Doc. 92-19173 Filed 8-11-92; 8:45 am) 

BILUNG COOE 491S-14-M 


[CGO-92-19] 

Houston/Galveston Navigation Safety 
Advisory Committee; Inshore 
Waterway Management Subcommittee 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463; 5 U.S.C. App. II) notice is 
hereby given of a meeting of the Inshore 
Waterway Management Subcommittee 
of the Houston/Galveston Navigation 
Safety Advisory Committee. The 
meeting will be held on Thursday, 
September 3,1992, in the Blackthorn 
Pavilion at the U.S. Coast Guard Base 
Galveston at the end of Ferry Road on 
Fort Point, Galveston, Texas. The 
meeting is scheduled to begin at 10:30 
a.m. and end at 12 Noon. The agenda for 
the meeting consists of the following 
items: 

1. Call to Order 

2. Discussion of previous 
recommendations made by the full 
Advisory Committee and the Inshore 
Waterway Management Subcommittee. 

3. Presentation of any additional new 
items for consideration of the 
Subcommittee. 

4. Adjournment. 

The meeting is open to the public. 
Members of the public may present 
written or oral statements at the 
meeting. 

Additional information may be 
obtained from Mr. MiM. Ledet, USCG, 
Recording Secretary, Houston/ 
Galveston Navigation Safety Advisory 
Committee, c/o Commander. Eighth 
Coast Guard District (oan), room 1209, 
Hale Boggs Federal Building. 501 
Magazine Street New Orleans, LA 
70130-3396, telephone number (504) 589- 
4686. 

Dated: July 29.1992. 

JC. Card, 

Rear Admiral. US. Coast Guard. Commander; 
Eighth Coast Guard District. 

(FR Doc. 92-19174 Filed 8-11-92; 8:45 am) 
BILLING COOE 4910-14-M 
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Federal Aviation Administration 

Noise Exposure Map Notice; Receipt 
ot Noise Compatibility Program and 
Request for Review, Shreveport 
Regional Airport, Shreveport, LA 

agency: Federal Aviation 
Administration, DOT. 
action: Notice. 

summary: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the Shreveport 
Airport Authority for Shreveport 
Regional Airport under the provisions of 
title I of the Aviation Safety and Noise 
Abatement Act of 1979 (Pub. L 96-193) 
and 14 CFR part 150 are in compliance 
with applicable requirements. The FAA 
also announces that it is reviewing an 
associated proposed Noise 
Compatibility Program that was 
submitted for Shreveport Regional 
Airport under part 150 and that this 
program will be approved or 
disapproved on or before January 25, 
1993. 

EFFECTIVE date; The effective date of 
the FAA’s determination on the noise 
exposure maps and the start of its 
review of the associated noise 
compatibility program is July 29,1992. 
The public comment period ends 
October 1.1992. 

FOR FURTHER INFORMATION CONTACT: 

Dean A McMath. Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, Texas, 
76193-0610, (817) 624-5594. Comments 
on the proposed noise compatibility 
program should also be submitted to the 
above office. 

SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for Shreveport Regional Airport are in 
compliance with applicable 
requirements of part 150, effective July 
29,1992. Further, FAA is reviewing a 
proposed Noise Compatibility Program 
for that airport which will be approved 
or disapproved on or before January 25, 
1993. This notice also announces the 
availability of this program for public 
review and comment. 

Under section 103 of title I of the 
Aviation Safety and Noise Abatement 
Act of 1979 (hereinafter referred to as 
“the Act“), an airport operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict noncorapatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 


in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport 

An airport operator who has 
submitted noise exposure maps that are 
found by the FAA to be in compliance 
with the requirements of Federal 
Aviation Regulations (FAR) part 150, 
promulgated pursuant to title I of the 
Act, may submit a Noise Compatibility 
Program for FAA approval which sets 
forth the measures the operator has 
taken or proposes for the reduction of 
existing noncompatible U9es and for the 
prevention of the introduction of 
additional noncompatible uses. 

The Shreveport Airport Authority 
submitted to the FAA on February 13, 
1991, and March 4. 1992, noise exposure 
maps, descriptions and other 
documentation which were produced 
during development of the FAR Part 150 
Noise Compatibility Study. It was 
requested that the FAA review this 
material as the noise exposure maps, as 
described in section 103(a)(1) of the Act, 
and that the noise mitigation measures, 
to be implemented jointly by the airport 
and surrounding communities, be 
approved as a Noise Compatibility 
Program under section 104(b) of the Act. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by the 
Shreveport Airport Authority. The 
specific map9 under consideration are 
Noise Exposure Map—1989 following 
page 1-8 in the Noise Exposure Map 
document, and Noise Exposure Map— 
1996 following previously discussed map 
in the submission. 

The FAA has determined that these 
maps for Shreveport Regional Airport 
are in compliance with applicable 
requirements. This determination is 
effective on July 29,1992. The FAA's 
determination on an airport operator’s 
noi9e exposure maps is limited to a 
finding that the maps were developed in 
accordance with the procedures 
contained in appendix A of FAR part 
150. Such determination does not 
constitute approval of the applicant’s 
data, information, or plans, or a 
commitment to approve a noise 
compatibility program or to fund the 
implementation of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 103 of the Act. 
it should be noted that the FAA is not 
involved in any way in determining the 
relative locations of specific properties 
with regard to the depicted noise 
contours, or in interpreting the noise 
exposure maps to resolve questions 


concerning, for example, which 
properties should be covered by the 
provisions of section 107 of the Act. 
These functions are inseparable from 
the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under Part 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed overlaying 
of noise exposure contours onto the map 
depicting properties on the surface rest9 
exclusively with the airport operator 
which submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 103 of the Act. 
The FAA ha9 relied on the certification 
by the airport operator, under Section 
150.21 of FAR part 150, that the 
statutorily required consultation has 
been accomplished. 

The FAA has formally received the 
Noise Compatibility Program for 
Shreveport Regional Airport, also 
effective on July 29,1992. Preliminary 
review of the submitted material 
indicates that it conforms to the 
requirements for the submittal of Noise 
Compatibility Programs, but that further 
review will be necessary prior to 
approval or disapproval of the program. 
The formal review period, limited by 
law to a maximum of 180 days, will be 
completed on or before January 25,1993. 

The FAA's detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing noncompatible land 
uses and preventing the introduction of 
additional noncompatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA’9 evaluation of 
the maps, and the proposed Noise 
Compatibility Program are available for 
examination at the following locations: 

Federal Aviation Administration. Airports 

Division. ASW-610. Forth Worth. Texas 

76193-0610. 

Shreveport Airport Authority. Shreveport 

Regional Airport 5103 Hollywood Avenue. 

suite 300, Shreveport. Louisiana 71109. 

Questions may be directed to the 
individual named above under the 
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heading, for further information 

CONTACT. 

Issued in Fort Worth. Texas. July 29.1992. 
Hugh W. Lyon. 

Assistant Manager, Airports Division. 

[FR Doc. 92-19227 Filed 8-11-92; 8:45 am) 

BILLING CODE 4910-1^-11 


[Summary Notice No. PE-92-22) 

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA's 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11). this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR chapter I), 
dispositions of certain petitions 
previously received, and corrections. 

The purpose of this notice is to improve 
the public's awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its Final disposition. 
dates: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before September 1,1992. 
adoresses: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration. Office of the Chief 
Counsel. Attn: Rule Docket (AGC-10). 

Petition Docket No__ 800 

Independence Avenue. SW., 

Washington, DC 20591. The petition, any 
comments received, and a copy of any 
final disposition are filed in the assigned 
regulatory docket and are available for 
examination in the Rules Docket (AGC- 
10), room 915G, FAA Headquarters 
Building (FOB 10A). 800 Independence 
Avenue, SW.. Washington. DC 20591; 
telephone (202) 287-3132. 

FOR FURTHER INFORMATION CONTACT: 

Mr. C. Nick Spithas, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration, 800 Independence 
Avenue. SW., Washington. DC 20591; 
telephone (202) 267-9704. 

This notice is published pursuant to 
paragraphs (c), (e). and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part 11). 


Issued in Washington. DC. on August 0. 
1992. 

Denise D. Castaido, 

Manager. Program Management Staff. 

Petitions for Exemption 

Docket No.: 22473. 

Petitioner: Henson Aviation. Inc. 

Sections of the FAR Affected: 14 CFR 
93.123, 93.125. and 93.129.' 

Description of Relief Sought: To 
extend Exemption No. 3752C, which 
allows Henson Aviation (operating as a 
USAir Express carrier) to conduct 
operational evaluation flights using 
portions of runways under certain 
conditions at Washington National 
Airport. 

Docket No.: 22473. 

Petitioner: Trans World Express. 

Sections of the FAR Affected: 14 CFR 
93.123, 93.125. and 93.129. 

Description of Relief Sought: To 
extend Exemption No. 3752C, which 
allows Trans World Express (operating 
as RBD) to conduct operational 
evaluation flights using portions of 
runways under certain conditions at 
Washington National Airport. 

Docket No.: 26752. 

Petitioner: Douglas Aircraft Company. 

Sections of the FAR Affected: 14 CFR 
43.1. 

Description of Relief Sought: To allow 
minor aircraft damage or malfunction 
occurrences during the final delivery 
phase to be handled under the Douglas 
Quality System approved under 
Production Certificate No. 27 and not be 
treated as maintenance under FAR part 
43. 

Docket No.: 26898. 

Petitioner: Boeing Commercial 
Airplane Group. 

Sections of the FAR Affected: 14 CFR 
21.325(b)(3). 

Description of Relief Sought: To allow 
Boeing to use export airworthiness 
approvals tags (FAA Form 8130-3) for 
Class II and III products located at non- 
U.S. locations where Boeing controls the 
inventory and ensures that the original 
state of airworthiness for these products 
is not compromised. 

Docket No.: 26912. 

Petitioner: Embraer. 

Sections of the FAR Affected: 14 CFR 
135.178(0(2). 

Description of Relief Sought: To 
exempt Embraer from the requirement to 
provide enough space next to each Type 
I or Type II emergency exit on EMB-120 
airplanes to allow a crewmember to 
assist in the evacuation of passengers 
without reducing the unobstructed width 
of the passageway. 

Docket No.: 26922. 

Petitioner: Boeing. 


Sections of the FAR Affected: 14 CFR 
25.855(c). 

Description of Relief Sought: To 
exempt petitioner from the requirements 
of § 25.855(c), Arndt. 25-60, for the non- 
compliant areas of the forward partition, 
lower lobe, C cargo compartment, of the 
B-747-400F airplane. 

Dispositions of Petitions 

Docket No.: 22441. 

Petitioner: United Airlines. 

Sections of the FAR Affected: 14 CFR 
121.433(c)(l)(iii), 121.441(a)(1) and (b)(1) 
and appendix F. 

Description of Relief Sought: To 
amend Exemption 3451, as amended, 
which allows United Airlines to conduct 
a Federal Aviation Administration 
(FAA)-monitored program under which 
United pilots-in-command, seconds-in- 
command and flight engineers will be 
able to meet ground and flight recurrent 
training and proficiency check 
requirements through a single annual 
visit to the training facility. Grant. June 
30.1992, Exemption No. 3451H. 

Docket No.: 26101. 

Petitioner America West Airlines, 

Inc. 

Sections of the FAR Affected: 14 CFR 
93.225. 

Description of Relief Sought/ 
Disposition: To extend Exemption No. 
5133, as amended, which allows 
America West to operate four special 
slots at Washington National Airport 
that were formally operated by Braniff 
Airlines under FAA Exemption No. 3927. 
Grant, July 14.1992, Exemption No. 
5133C. 

Docket No.: 26214. 

Petitioner: Epps Air Service, Inc. 

Sections of FAR Affected: 14 CFR 
135.165(b)(5). (b)(6). and (b)(7). 

Description of Relief Sought/ 
Disposition: To extend Exemption No. 
5252, as amended, which allows Epps 
Air Service, Inc., to operate certain 
airplanes equipped with one long-range 
navigation system and one high- 
frequency communication system in 
extended overwater operations. Grant, 
July 14,1992. Exemption No. 5252A. 

Docket No.: 006SW. 

Petitioner: Robinson Helicopter 
Company. 

Sections of the FAR Affected: 14 CFR 
27.955(a)(7) and 27,1305(q). 

Description of Relief Sought/ 
Disposition: Requests an exemption 
from §§ 27.955(a)(7) and 27.1305(q) 
applying to the provision of a clogged 
fuel filter indicator for the R-44 fuel 
system and instead demonstrate 
compliance with the provisions of 
§ 23.955(b) using the guidelines of 








Federal Register / Vol. 57, No. 156 / Wednesday, August 12. 1992 / Notices 


36119 


Advisory Circular 23.955-1. Partial 
Crant, July 2,1992, Exemption No. 5437. 

|FR Doc. 92-19209 FUed 8-11-92: 8:45 amj 

BILLING CODE 4910-13-M 


I Summary Notice No. PE-92-23} 

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of petitions for 
exemption received and of dispositions 
of priuf petitions. 

suumary: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for exemption (14 CFR part 
11). this notice contains a summary of 
certain petitions seeking relief form 
specified requirements of the Federal 
Aviation Regulations (14 CR chapter I), 
dispositions of certain petitions 
previously received and corrections. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in. this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
any petition or its final disposition. 

dates: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before September 1 , 1992. 

addresses: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration. Office of the Chief 
Counsel. Attn: Rule Docket (AGC-10), 

Petition Docket No_. 800 

Independence Avenue. SW., 

Washington, DC 20591. The petition, any 
comments received, and a copy of any 
final disposition are filed in the assigned 
regulatory docket and are available for 
examination in the Rules Docket (AGC- 
10). room 915G. FAA Headquarters 
Building (FOB 10A). 800 Independence 
Avenue. SW., Washington. DC 20591; 
telephone (202) 267-3132. 

FOR FURTHER INFORMATION CONTACT: 

Mr. C. Nick Spithas, Office of 
Rulemaking (ARM-1), Federal Aviation 
Administration. 800 Independence 
Avenue. SW., Washington. DC 20591; 
telephone (202) 267-9704. 

This notice is published pursuant to 
paragraphs (c), (e), and (g) of § 11.27 of 
part 11 of the Federal Aviation 
Regulations (14 CFR part 11). 


Issued in Washington. DC. on August 5, 
1992. 

Denise D. Castaldo. 

Manager, Program Management Staff. 

Petitions for Exemption 

Docket No.: 26898. 

Petitioner: Air Transport Association 
of America. % 

Sections of the FAR Affected: 14 CFR 
121.343(c). 

Description of Relief Sought: To 
permit ATA member airlines and 
similarly situated part 121 operators to 
operate aircraft, after May 28,1994, that 
are not equipped with a digital flight 
data recorder which records 11. rather 
than 5, parameters of the aircraft 
operation. 

Docket No.: 26914. 

Petitioner: Air Transport Association 
of America. 

Sections of the FAR Affected: 14 CFR 
121.583(a). 

Description of Relief Sought- To allow 
petitioner’s member airlines and other 
qualifying part 121 certificate holders to 
carry air traffic controllers and technical 
representatives aboard all-cargo 
airplanes. 

Dispositions of Petitions 

Docket No.: 22451. 

Petitioner: Ah* Transport Association 
of America. 

Sections of the FAR Affected: 14 CFR 
121.613, 121.619, and 121.625. 

Description of Relief Sought: To 
extend Exemption No. 3585, as 
amended, which allows member airlines 
of Air Transport Association of America 
and similarly situated part 121 operators 
to dispatch an airplane, under IFR. to a 
destination airport and to list an 
alternate airport for that destination 
airport when the weather forecasts for 
either one or both of those airports 
indicate by the use of conditional words 
such as “occasionally,” “intermittently,“ 
“briefly,” or “a chance of,” in the 
remarks section of such reports that the 
weather could be below authorized 
weather minimums at the time of arrival. 
Grant, July 30. 1992, Exemption No. 
3585H. 

Docket No.: 23543. 

Petitioner: Amautical. Inc. 

Sections of the FAR Affected: 14 CFR 
61.56(b)(1); 61.57(c) and (d); 61.58(c)(1) 
and (d); 6163(d)(2) and (d)(3); 61.67(d)(2J; 
61.157(d)(1), (d)(2). (e)(1). and (e)(2); and 
part 61, appendix A. 

Description of Relief So light/ 
Disposition: To amend and extend 
Exemption No. 4581B, which allows 
Amautical to use FAA-approved 
simulators to meet certain training and 
testing requirements of part 61 of the 


FAR. Grant. July 28.1992. Exemption No 
4581C. 

Docket No.: 25233. 

Petitioner Alaska Air Carriers 
Association. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought/ 
Disposition: Initiated by FAA to amend 
Exemption No. 4802, as amended, which 
allows appropriately trained and 
certificated pilots employed by the 29 
members of the Alaska Air Carriers 
Association to remove and reinstall 
aircraft cabin seats in remote areas 
when to FAA certificated mechanic is 
available to perform thi9 task. Grant, 

July 24,1992, Exemption No. 4802D. 

Docket No.: 25252. 

Petitioner North American Airline 
Training Group. 

Sections of the FAR Affected: 14 CFR 
61.56(b)(1); 61.57(c) and (d); 61.58(c)(1) 
and (d): 61.63(d)(2) and (d)(3); 

61.67(d)(2); 61.157(d)(1), (d)(2), (e)(1) and 
(e)(2); and part 61, appendix A. 

Description of Relief Sought/ 
Disposition: To extend Exemption No. 
4959, as amended, which allows 
petitioner to use FAA-approved 
simulators to meet certain training and 
testing requirements of Part 61 of the 
FAR. Grant, July 28.1992, Exemption No. 
4959B. 

Docket No.: 26093. 

Petitioner: Aerovesta. Inc. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought/ 
Disposition: To extend Exemption No. 
5215, which allows the appropriately 
trained and certificated pilots employed 
by Aerovesta to remove and install 
aircraft cabin seats and certain stretcher 
and base assemblies in Aerovesta’s 
Cessna Model 441 aircraft. Grant, July 
24, 1992, Exemption No. 5215A. 

Docket No.: 26118. 

Petitioner Air Methods Corporation 
International. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought/ 
Disposition: To allow the pilots 
employed by petitioner to remove and 
reinstall the passenger seat at station 
242 in Cheyenne II XL aircraft when 
such aircraft are to be used in air 
ambulance operations. Grant July 24, 
1992. Exemption No. 5479. 

Docket No.: 26161. 

Petitioner: General Electric 
Government Services. 

Sections of the FAR Affected: 14 CFR 
121.371(a). 

Description of Relief Sought/ 
Disposition: To allow petitioner to 
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contract with foreign original equipment 
manufacturers (OEM) for the inspection, 
repair, and overhaul of selected parts to 
support its Fairchild FH-227 aircraft 
program. Grant, July 24,1992, Exemption 
No. 5481. 

Docket No.: 26188. 

Petitioner: Advanced Aviation 
Training. Inc. 

Sections of the FAR Affected: 14 CFR 
61.58(b)(1); 61.57(c) and (d); 61.58(c)(1) 
and (d); 61.63(d)(2) and (d)(3); 

61.67(d)(2); 61.157(d)(1), (d)(2), (e)(1), and 
(e)(2); and part 61, appendix A. 

Description of Relief Sought : To 
extend Exemption No. 5205, which 
allows petitioner to use FAA-approved 
simulators to meet certain training and 
testing requirements of part 61 of the 
FAR. Grant. July 28,1992. Exemption No. 
5205A. 

Docket No.: 26225. 

Petitioner: Dale Aviation. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought To allow 
properly trained pilots employed by 
petitioner to convert the cabins of its 
aircraft operated under part 135 of the 
FAR from passenger to cargo 
configurations, and the reverse, by 
removing and replacing passenger seats 
when such aircraft are specifically 
designed for that purpose. Grant, July 24, 
1992, Exemption No. 5482. 

Docket No.: 26495. 

Petitioner. Era Aviation, Inc. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought: To allow 
pilots employed by petitioner to remove 
and replace aircraft cabin seats when 
away from their maintenance base. 
Grant. July 28,1992, Exemption No. 5483. 

Docket No.: 26560. 

Petitioner: Stanley Air Taxi, Inc. 

Sections of the FAR Affected: 14 CFR 
43.3(g). 

Description of Relief Sought: To allow 
properly trained pilots employed by 
petitioner to convert the cabins of its 
aircraft operated under part 135 of the 
FAR from passenger to cargo 
configurations, and the converse, by 
removing and replacing passenger seats 
in aircraft that are designed specifically 
for that purpose. Grant, July 24, 
Exemption No. 5480. 

Docket No.: 26609. 

Petitioner: Jet Exam, Inc. 

Sections of the FAR Affected: 14 CFR 
61.56(b)(1); 61.57(c) and (d); 61.58(c)(1) 
and (d); 61.63(d)(2) and (d)(3); 

61.67(d)(2); 61.157(d)(1), (d)(2), (e)(1), and 
(e)(2); and appendix A of part 61. 

Description of Relief Sought: To 
amend Exemption No. 5373 to include 
alternate flight experience in lieu of 


some of the prerequisite flight 
experience currently stipulated in 
Condition 19 of Exemption No. 5373. 

This relief from Condition 19 is 
requested to the extent necessary to 
permit applicants for an ATP certificate 
to accomplish the entire practical test 
required by ^1.157 in Phase II or Phase 
III simulators. Grant, July 24,1992, 
Exemption No. 5478. 

Docket No.: 26857. 

Petitioner: COMA1R, Inc. 

Sections of the FAR Affected: 14 CFR 
121.411(a)(1), (a)(2), (a)(3), and (a)(6) and 
121.413(b) and (c). 

Description of Relief Sought: To allow 
petitioner to utilize certain qualified 
Canadair pilot flight and simulator 
instructors for the purpose of training 
petitioner's initial cadre of pilots in the 
Canadair CL-600-2B19 Regional Jet (CL- 
600) aircraft in the United States and 
Canada without holding appropriate 
U.S. certificates and ratings and without 
meeting all of the applicable training 
requirements of subpart N of part 121 of 
the FAR. Partial Grant, July 28,1992, 
Exemption No. 5485. 

Docket No.: 26923. 

Petitioner: Western Airlines, Inc. 

Sections of the FAR Affected: 14 CFR 
part 133. 

Description of Relief Sought: To allow 
petitioner to operate the MI-26 aircraft, 
with Russian crews, in logging 
operations in the United States. Denial, 
July 28,1992, Exemption No. 5484. 

|FR Doc. 92-19222 Filed 8-11-92; 845 am) 

BILLING COOE 4910-13-M 


Passenger Facility Charges; 
Correction 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Correction to notice of intent to 
rule on application to impose and use 
passenger facility charge (PFC) at 
Killeen Municipal Airport. Killeen, 
Texas. 


summary: This correction reflects a 
clarification of the proposed class of 
carrier to be exempted from collecting 
PFC's at Killeen Municipal Airport. 

In notice document 92-15059, 
beginning on page 28709, in the issue of 
Friday June 26,1992, make the following 
correction: 

On page 28710, in the 1st column, 
under supplementary information: in 

the 57th line, "Air carriers", should read 
"Part 135 Operators". 


Issued in Fort Worth, Texas on July 17, 
1992. 

John M. Dempsey, 

Manager. Airports Division. 

|FR Doc. 92-19109 Filed 8-11-92; 8.45 am) 

BILLING COOE 4910- 13-N 


Passenger Facility Charge (PFC) 
Approvals and Disapprovals 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Correction to the monthly notice 
of PFC approvals and disapprovals. 

summary: This is to correct the 
telephone number of the person to 
contact regarding the PFC application 
for the Portland International Airport, 
Portland, Oregon, and the name of the 
person to be contacted regarding the 
PFC application for the city and county 
of Denver, Colorado. 

In notice document 92-12019 on page 
21849 in the issue of Friday, May 22. 

1992, in the third column, regarding the 
PFC for the Port of Portland, under "for 
further information contact", change the 
telephone number for Wade Bryant to 
(206) 227-2659. Also; in the third column 
under "for further information contact", 
change contact person to: Alan E. 
Wiechmann, FAA Denver Airports 
District Office, (303) 286-5537. 

Issued in Washington, DC, on June 16,1992. 
Lowell H. Johnson, 

Manager, Airports Financial Assistance 
Division . Office of Airport Planning and 
Programming. 

|FR Doc. 92-19104 Filed 8-11-92, 845 em| 

BILLING COOE 49lO-1*-M 


Federal Highway Administration 

Environmental Impact Statement: 
Winnebago and Outagamie Counties, 
Wl 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of intent. 

summary: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Winnebago and Outagamie Counties, 
Wisconsin. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Jaclyn Lawton, P.E., District 
Environmental Coordinator. 4502 
Vernon Boulevard, Madison, Wisconsin 
53705, telephone: (608) 264-5967. 

SUPPLEMENTARY INFORMATION: The 

FHWA, in cooperation with the 
Wisconsin Department of 
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Transportation and the Winnebago 
County Highway Department will 
prepare an environmental impact 
statement (EIS) on a proposal to 
construct a west side arterial in 
Winnebago and Outagamie Counties. 
Wisconsin. The proposed improvement 
would involve the new construction of 
an 8-mile arterial between CTH JJ, about 
1 mile west of USH 41 in Winnebago 
County and USH 10 in Outagamie 
County. Approximately 5 miles would 
be on a new alignment and 3 miles 
would upgrade existing roadways. 

The improvement is considered 
necessary to accommodate existing and 
projected traffic demands in the rapidly 
growing west metropolitan area of the 
Fox Valley cities of Neenah, Menasha. 
end Appleton. Also included in this 
proposal is the construction of a new 
bridge over the Wisconsin Central LTD. 
Railroad. Alternatives under 
consideration include (1) take no action: 
(2) construct the limited access arterial 
from CTH JJ about eight miles to USH 
10: and (3) construct the limited access 
arterial from CTH JJ about 10 miles to 
relocated STH 76. Alternative 3 involves 
5.5 miles of construction along a new 
alignment and 4.5 miles of upgraded 
existing roadway. 

An early coordination meeting of local 
officials will be held June 12.1992. An 
agency scoping meeting will be held 
June 25,1992. A public information 
meeting and a meeting of utility 
representatives will also be held in the 
Fox Valley area in July 1992. Letters 
describing the proposed action and 
soliciting comments will be sent to 
appropriate federal, state, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed interest in. or are known to 
have interest in, this proposal. 

Additional public information meetings 
will be held prior to completion of the 
draft EIS. A public hearing on the draft 
EIS will be held. The draft EIS will be 
available for public and agency review 
and comment prior to the public hearing. 
Public notice will be given of the time 
and place of the meetings and hearing. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205. Highway Research. 
Planning, and Construction. The regulations 
implementing programs and activities apply 
to this program) 


Issued on: August 4.1992. 

Robert W. Cooper, 

District Engineer. Madison . Wisconsin. 
(FR Doc. 92-19155 Filed 8-11-92: 8:45 am] 

BILLING COOS 4310-22-11 


Research and Special Programs 
Administration 

Office of Hazardous Materials Safety: 
Applications for Modifications of 
Exemptions or Applications To 
Become a Party to an Exemption 

agency: Research and Special Programs 
Administration, DOT. 
action: List of applications for 
modification of exemptions or 
applications to become a party to an 
exemption. 

summary: In accordance with the 
procedures governing the application 
for. and the processing of, exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 
CFR part 107, subpart B), notice is 
hereby given that the Office of 
Hazardous Materials Safety has 
received the applications described 
herein. This notice is abbreviated to 
expedite docketing and public notice. 
Because the sections affected, modes of 
transportation, and the nature of 
applications have been shown in earlier 
Federal Register publications, they are 
not repeated here. Requests for 
modifications of exemptions (e.g. to 
provide for additional hazardous 
materials, packaging design changes, 
additional mode of transportation, etc.) 
are described in footnotes to the 
application number. Application 
numbers with the suffix "X” denote a 
modification request. Application 
numbers with that suffix “P" denotes a 
party to request. These applications 
have been separated from the new 
applications for exemptions to facilitate 
processing. 

dates: Comments must be received on 
or before August 27.1992. 

ADDRESS COMMENTS TO: Dockets Unit. 
Research and Special Programs. 
Administration, U.S. Department of 
Transportation. Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the exemption number. 

FOR FURTHER INFORMATION: Copies of 
the applications are available for 
inspection in the Dockets Unit, room 
8426, Nassif Building, 400 7th Street SW.. 
Washington. DC. 


Applica¬ 
tion No. 

Applicant 

Renewal 

of 

exemp¬ 

tion 

9316-X. 

Fiuoroware. Inc. Chaska. 
MN (See Footnote 1) 

9316 

9374-X. 

Poly Processing Co. & Poly 
Cal Plastics Monroe. LA 
(See Footnote 2). 

9374 

9817-X. 

Hoover Group. Inc. Bea¬ 
trice. NE (See Footnote 
3). 

9817 

1C084-X.„. 

Oid Bridge Chemicals. Inc. 
Okl Brodge, NJ (See 
Footnote 4). 

10084 

10318-X_ 

Sonoco IBC Lavonia. GA 
(See Footnote 5). 

10318 

10340-X.... 

Scbutz Container Systems. 
Inc. North Branch. NJ 
(See Footnote 6). 

10340 

10698-X.„. 

Chilton Metal Products Divi¬ 
sion Chilton. Wl (See 
Footnote 7). 

10698 


(1) To modify exemption to provide for 15 and 30 
gallon capacity polyethylene overpack non-OOT 
specification packaging tor use in transporting oxi¬ 
dizers and corrosive material. 

(2) To renew and modify exemption to provide for 
additional tank constructed of plastic for use in 
transporting corrosive liquids, flammable liquids or an 
oxidizer and Wasting agent. 

(3) To authorize caroo vessel as an additional 
mode of transportation for shipment of certain corro¬ 
sive and flammable liquids or an ozider in non-DOT 
specification polyethylene portable tanks. 

(4) To convert a manufacture, mark and sell type 
exemption issued to Composite Trailer. Inc., to an 
offer type to provide for the shipment of certain 
hazardous materials an non-QOT specification glass 
fiber reinforced plastic cargo tanks 

(5) To modify exemption to provide for combusti¬ 
ble liquid as an additional class of matenal for 
shipment by cargo vessel 

(6) To modify exemption to provide for an alterna¬ 
tive overpack with tubular steel frame enclosure for 
use m transporting corrosive liquids, flammable liq¬ 
uids. and combustible fiquids in polyethylene tanks 

(7) To modify exemption to increase the allowable 
wall stress of the non-OOT specification 48 cylinders 
to 21.000 psi. 


Applica¬ 
tion No. 

Applicant 

Parties 

to 

exemp¬ 

tion 

6530-P 

Valley Welding Supply Compa¬ 



ny. Wheeling. WV —. 

6530 

6874-P 

tCi Canada Inc., North York. 



Ontario. CN... 

6874 

7052-P 

SMTEK. tnc.. Newbury Park. 



CA... 

7052 

7052-P 

Magellan Systems Corpora¬ 



tion. San Dimas. CA.. 

7052 

7268-P 

Valley Welding Supply Compa¬ 



ny. Wheeling. WV.... 

7268 

7616-P 

Chicago Central & Pacific Rail¬ 



road Company. Waterloo. IA.. 

7616 

7943-P 

AB-Cbem industries. El Cajon. 



CA...... 

7943 

8141-P 

U.S. Department of Defense. 
Fails Church. VA (see foot¬ 



note 1)--~--- 

8141 

8445-P 

SAW Waste Inc.. South 



Kearny. NJ---- 

8445 

8725-P 

Natural Gas Vehicle Systems. 



Inc.. Long Beach. CA. 

8725 

8958-P 

Beta Chemicals, toe.. Cerritos. 



CA....-__ 

6958 

6966-P 

AB-Chem Industries. Ei Cajon. 



CA.. 

8966 

9047-P 

Valley Welding Supply Compa¬ 


ny. Wheeling. WV. 

9047 

9184-P 

Timmtoco Metals, Buffalo 



Grove. tL (see footnote 2). 

9184 
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Applica¬ 
tion No. 

Applicant 

Parties 

10 

exemp¬ 

tion 

9723-P 

SAW Waste Inc.. South 



Kearny, NJ_ 

9723 

9769-P 

SAW Waste Inc., South 



Kearny. NJ...L 

9769 

9783-P 

Sanwey Industrial de Contain¬ 



ers Ltd.. Sao Paulo. Brazil_ 

9783 

9847-P 

Praxair, Inc.. Danbury, CT. 

9847 

10001-P 

Valley Welding Supply Compa¬ 



ny. Wheeling. WV_ 

10001 

10138-P 

Nalco Chemical Company. Na¬ 



perville, II.... 

10138 

10184-P 

Valley Welding Supply Compa¬ 



ny, Wheeling. WV__ 

10184 

10475-P 

Monco. Inc., d/b/a/ Mid West 



Cylinder. Benson. MN.. 

10475 

10480-P 

Praxair. Inc., Danbury CT_ 

10480 


(1) To authorize party status and modify exemp¬ 
tion to provide for DOD packaging for use in trans¬ 
portingcryogemcally frozen lithium batteries 

(2) To authorize party status and shipment of 
substances which in contact with water emit flamma¬ 
ble gases, solid, n.o.s. as an additional commodity 
for shipment In polyethylene lined collapsible bags. 

This notice of receipt of application 
for renewal of exemptions and for party 
to an exemption is published in 
accordance with part 107 of the 


Hazardous Materials Transportation 
Act (49 U.S.C. 1806; 49 CFR 1.58(e)). 

Issued in Washington. DC on August 8, 
1992. 

). Suzanne Hedgepeth, 

Chief Exemptions Branch, Office of 
Hazardous Materials Exemptions and 
Approvals. 

(FR Doc. 92-19207 Filed 8-11-92; 8:45 am] 

BILLING CO DC 4910-60-M 


Office of Hazardous Materials Safety; 
Applications for Exemptions 

agency: Research and Special Programs 
Administration, DOT. 

action: List of applicants for 
exemptions. 

summary: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation's 
Hazardous Materials Regulations (49 
CFR part 107, subpart B), notice is 
hereby given that the Office of * 

Hazardous Materials Transportation has 

New exemptions 


received the applications described 
herein. Each mode of transportation for 
which a particular exemption is 
requested is indicated by a number in 
the “Nature of Application" portion of 
the table below as follows: 1—Motor 
vehicle, 2—Rail freight. 3—Cargo vessel, 
4—Cargo-only aircraft, 5—Passenger- 
carrying aircraft. 

DATES: Comments must be received on 
or before September 11.1992. 

address comments to: Dockets 
Branch, Research and Special Programs. 
Administration, U.S. Department of 
Transportation. Washington, DC 20590. 

Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the exemption application number. 

FOR FURTHER INFORMATION: Copie8 of 
the applications are available for 
inspection in the Dockets Branch, room 
8426, Na»8if Building. 400 7th Street, SW. 
Washington, DC 


Application No. 

Applicant 

Regulations) affected 

10816-N 

Electrical Reboiiders Srtka. AK 

49 CFR 176.76(a)(2)_ 

10810-N 

Bionomics. Inc Providence. Rl 

49 CFR 173.197. 

10838-N 

Gustafson. Incorporated Dallas. TX. 

49 CFR 173 Subpart F. 

173.114(a)(hK3), 173.119, 173.266. 
173 266. 173.268. 176.415, 176.83. 
178.19, 178.253. 

10639-N 

Ross Aviation, Inc. Albuquerque. NM. 

49 CFR 172.101, 172.204(c)(3). 

173.27. 173.64(i). 175.30(a)(1). 

175.320(b), 175.75 Part 107, Appen¬ 
dix B. 

1084Q-N 

The Chkxamone Company Delaware 
City. DE. 

49 CFR 173.302. 173.304. 173.34_ 

10841-N 

Georgia-Pacific Corporation Soctia. NY.. 

49 CFR 173.114<Ca). 173.154. 

173.164. 173.178. 173.te2. 173.204. 
173.217. 173.234. 173.245b. 

173.365, 173.366. 173.367 

10843-N 

Gopher Smelting A Refining Co 
Eagan, MN 

49 CFR 173 260.. 

10844-N 

Passaic Valley Sewerage Commission¬ 
ers Newark. NJ. 

49 CFR 174.670)... 

10045-N 

PPG Industnes, Inc Pittsburgh. PA. 

49 CFR 173.31(C)_ 

10846-N 

keco Incorporated Salt Lake City. 1/T.. .. 

49 CFR 172.101.... 

10847-N 

Brunswick Corporation Lincoln. NE_ 

49 CFR 173.302(a)(1). 173.304(a)(1). 
175.3. 

10848-N 

Plastic Reel Corporation of America 
Lyndhurst, NJ. 

49 CFR 173.183. 


Nature of exemption thereof 


To authorize an additional method of packaging lead acid 
batteries for use In bulk transportation within freight contain¬ 
ers. (Modes 1, 2. 3.) 

To authorize shipment of regulated medical waste In a bulk 
shuttle type packaging of 43 cubic yard capacity which is 
overpacked in a steel trailer (Mode V) 

To authorize the manufacture, mark and sell of a non-DOT 
specification rotabonaliy molded, cross-linked polyethylene 
portable tank enclosed with a protective steel frame for 
shipment of various classes of hazardous materials. (Modes 
1. 2. 3.) 

To authorize the transportation of Class A, B. and C explosives 
that are not permitted for shipment by air. or are m quantities 
greeter than those prescribed for shipment by air. (Mode 4.) 

To authorize the use of a non-DOT specification salvage cylin¬ 
der for overpackmg damaged or leaking cylinders containing 
sulfur dioxide classed as nonflammable gas. (Mode 1.) 

To authorize manufacture, mark and sell of non-r ©usable, fiber- 
board bulk boxes having two part woven polypropylene lining 
bag for use in transporting flammable solids, organic peroxide 
solids, oxidizers and dry oxidizers. (Modes 1. 2. 3.) 

To authorize the bulk transportation of wet electric storage 
battenes in a non-DOT specification container constructed of 
polypethyfene material with a loaded capacity not to exceed 
2000 pounds. (Mode 1). 

To authorize chlorine filled tank cars to remain connected 
during unloading without physical presence of an unloader 
(Mode 2.) 

To authorize the one-time shipment of certain rail cars, contain¬ 
ing residual amounts of chlorine that have expired test dates 
(Mode 2.) 

To authorize the transportation of ammonium nitrate, liquid 
(containing 35% or less water) classed as an oxidizer, in 
111A100W6 stainless si tank cars. (Mode 2.) 

To manufacture, mark and self composite hooped wrapped 
aluminum cylinders for use in transporting various gases 
classed as flammable and nonflammable. (Modes 1, 2. 3.) 

To authonze the transportation of non-DOT specification plastic 
packaging for use in transporting flame retardant plastic fKm. 
(Modes 1. 4.) 
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New exemptions— Continued 


Application No. 

Applicant 

Reguiation(s) affected 

Nature of exemption thereof 

10850-N 

Ashland Chemical Dublin. OH. 

49 CFR 173.34(e)(9). 

To exempt from hydrostatic testing DOT specification 4BW 
cylinders used for transporting dimethytethyiamtne and tnethy- 
lamine classed as flammable liquids (Mode 1.) 

10851 -N 

Lincoln Pulp & Paper Company. Inc. 
Lincoln. ME. 

49 CFR 174 67(j)... 

To authorize chionne filled tank cars to remain during unloading 
without the physical presence of an unloader (Mode 2.) 

10856-N 

Clean Earth Manufacturing, Inc Bir¬ 
mingham. AL 

49 CFR 171 8(c)....... 

To authorize the manufacture, mark and sell a roll on/roll off 
type cargo tank that may be loaded while removed from the 
motor vehicle for transporting various commodities as author¬ 
ized by CFR in OOT specification 407 and 412 cargo tanks. 
(Mode 1.) 

10857-N 

Ansui Fire Protection Manrette. Wi . 

49 CFR 173.302. 49 CFR 172 400. 
Part 174 (except section 174 24), 
Part 177 (except section 177.817). 
Subpart F of Part 172. 

To authorize the transportation of a chemical spill control agent 
applicator device under conditions that correspond to the 
exceptions applicable to the transport of fire extinguishers 
charged with limited quantities of a compressed gas. (Modes 
1, 2. 3. 4, 5) 

10858-N 

Ashland Chemical. Inc. Columbus. OH... 

49 CFR 174.67(i) _. 

To authorize tank car9 containing various classes of hazardous 
materials to be exempt from physical presence of unloader 
during unloading (Mode 2.) 

10859-N 

Morton International, Inc Ogden. UT. 

49 CFR 177 848. 

To authorize the transportation of auto inflator propellants, 
classed as flammable solid, with relief from the segregation 
table. (Mode 1.J 

10860-N 

Defense Technology and Procurement 
Agency CH-3000 Berne 25. Switzer¬ 
land. 

49 CFR 172.101.-.... 

To authorize the transportation of rocket motors. Class A 
explosives in metal containers on cargo only aircraft. (Mode 
4.) 

10861-N 

General Chemical Corporation Parsip- 
pany. NJ 

49 CFR 173.29(C)(2)..... 

To authonze a one-time shipment of a DOT Specification 
111A100W2 tank car tank which is overdue for retest and 
contains a residual amount of sulfuric aod. classed as a 
corrosive material (Mode 2.) 


Note: The comment period for the application filed by the Fibre Drum Technical Council (10836-N) published in the July 8. 1992. Feoeral Register has been 
extended to September 4. 1992. 


This notice of receipt of applications 
for new exemptions is published in 
accordance with part 107 of the 
Hazardous Materials Transportation 
Act (49 U.S.C. 1806: 49 CFR 1.53(e)). 

Issued in Washington. DC. on August 8. 
1992. 

J. Suzanne Hedgepeth. 

Chief. Exemptions Branch, Office of 
Hazardous Materials Exemptions and 
Approvals. 

[FR Doc. 92-19208 Filed 8-11-92; 8:45 am) 

BILLING CODE 4* 10-60-11 


UNITED STATES TRADE 
REPRESENTATIVE 

Special Expedited Review to Consider 
Request to Remove Sulfanilic Acid 
From the List of Articles Eligible for 
Duty-Free Treatment Under the GSP 
and Deadlines for Public Comment 

agency: Office of the United States 
Trade Representative. 

action: Initiation of expedited GSP 
review and solicitation of public 
comment with respect to expedited 
consideration of request to remove 
sulfanilic acid from the list of articles 
eligible for duty-free treatment. 

SUMMARY: The purpose of this notice is 
to announce the initiation of an 
expedited review to consider the 
removal of sulfanilic acid from the list of 


articles eligible for duty-free treatment 
under the GSP. 

FOR FURTHER INFORMATION CONTACT: 

GSP Subcommittee, Office of the United 
States Trade Representative, 600 17th 
Street, NW., room 517, Washington. DC 
20506. The telephone number is (202) 
395-6971. Public versions of all 
documents relating to this review will be 
available for review by appointment 
with the USTR public reading room 
shortly following filing deadlines. 
Appointments may be made from 10 
a m. to noon and 1 p.m. to 4 p.m. my 
calling (202) 395-6186. 

SUPPLEMENTARY INFORMATION: On 

March 27,1992. R-M Industries (R-M) 
Filed a petition with the GSP 
Subcommittee of the TPSC seeking the 
expedited removal from duty-free GSP 
status of sulfanilic acid classified in 
subheading 2921.42.24 of the 
Harmonized Tariff Schedule of the 
United States (HTS). The TPSC has 
decided to accept the request for 
expedited consideration of the petition. 
Accordingly, this notice initiates an 
expedited review to consider the request 
from R-M to remove GSP duty-free 
treatment from sulfanilic acid provided 
for in HTS subheading 2921.42.24. 

The GSP Subcommittee of the TPSC 
invites submissions in support of or in 
opposition to the case that is the subject 
of this notice. All such submissions 
should conform to 15 CFR 2007.0 et seq. 
In addition, the TPSC has requested that 


the United States International Trade 
Commission provide its advice as to the 
probable economic effect on United 
States industries producing like or 
directly competitive articles and on 
consumers of the removal of sulfanilic 
acid provided for in HTS subheading 
2921.42.24 from eligibility for duty-free 
treatment under the GSP. 

Interested parties may submit an 
original and fourteen (14) copies of 
written briefs or statements, in English, 
in connection with the article under 
consideration. This will be the only 
opportunity to submit written comments. 

All submissions should be submitted 
in fourteen (14) copies, in English, to the 
Chairman of the GSP Subcommittee of 
the Trade Policy Staff Committee, 600 
17th Street. NW.. room 517, Washington. 
DC 20506. Comments must be received 
no later than 5 p.m. on September 16, 
1992. Information submitted in 
connection with the expedited review 
will be subject to public inspection by 
appointment with the staff of the USTR 
public reading room, except for 
information granted “business 
confidential” status pursuant to 15 CFR 
2003.6 and other qualifying information 
submitted in confidence pursuant to 15 
CFR 2007.7. If the document contains 
business confidential information, an 
original and fourteen (14) copies of a 
nonconfidential version of the 
submission along with an original and 
fourteen (14) copies of the confidential 
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version must be submitted. In addition, 
the document containing confidential 
information should be clearly marked 
“confidential" at the top and bottom of 
each page of the document. The version 
that does not contain business 
confidential information (the public 
version) should also be clearly marked 
at the top and bottom of every page 
(either “public version" or “non- 
confidential"). 

Frederick L Montgomery, 

Chairman. Trade Policy Staff Committee. 
fFR Doc. 92-19164 Filed 6-11-92; 8:45 am] 
B&UMQ coot 3190-0 V4A 
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Sunshine Act Meetings 


Federal Register 

Vol. 57. No. 156 
Wednesday. August 12, 1992 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act" (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


U.S. COMMISSION ON CIVIL RIGHTS 
TELEPHONE COMMISSION MEETING 
DATE and TIME: Friday, August 14. 1992. 
place: U.S. Commission on Civil Rights. 
1121 Vermont Avenue, NW. Room 512, 
Washington. DC 20425. 
status: Open to the Public. 

August 14. 1992 

I. Approval of Agenda 

II. Announcements 

III. Discussion of the draft report Prospects 

and Impact of Losing State and Local 
Agencies from the Federal Fair Housing 
System 

CONTACT PERSON FOR FURTHER 

information: Barbara Brooks, Press 
and Communications. (202] 376-8312. 

Dated: August 10.1992. 

Emma Monroig. 

Solicitor. 

[FR Doc. 92-19369 Filed 8-10-92; 3:33 pm| 

BILLING CODE 633S-01-M 


FARM CREDIT ADMINISTRATION 

Farm Credit Administration Board: 
Regular Meeting 

agency: Farm Credit Administration. 
summary: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), of the 
forthcoming regular meeting of the Farm 
Credit Administration Board (Board). 


date and TIME: The regular meeting of 
the Board will be held August 13,1992. 
at the offices of the Farm Credit 
Administration in McLean, Virginia, 
from 10:00 a.m. until such time as the 
Board concludes its business. 

FOR FURTHER INFORMATION CONTACT: 

Curtis M. Anderson. Secretary to the 
Farm Credit Administration Board. (703) 
883-4003, TDD (703) 883-4444. 

address: Farm Credit Administration. 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

supplementary information: Parts of 
this meeting of the Board will be open to 
the public (limited space available), and 
parts of this meeting will be closed to 
the public. The matters to be considered 
at the meeting are: 

Open Session 

A. Approval of Minutes 

B. New Business 
1. Regulations 

a. Loan Purchase and Sale Participation- 
Part 614, Subparts A and H (Final). 

b. Suspension of Capital (Final). 

Closed Session* 

A. New Business 
1. Enforcement Actions 


* Session closed to the public—exempt 
pursuant to 5 U.S.C. 552b(c) (8) and (9). 


Dated: August 7,1992. 

Nan P. Mitchem. 

Acting Secretary, Farm Credit Administration 
Board. 

[FR Doc. 92-19351 Filed 8-10-92; 2:13 pm) 

BILUNG CODE 6705-01-H 


BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM 

TIME AND DATE: 12:00 Noon, Monday. 
August 17. 1992. 

place: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW.. Washington, DC 20551. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward form a 
previously announced meeting. 

CONTACT PERSONS FOR MORE 
information: Mr. Joseph R. Coyne, 
Assistant to the Board: (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: August 7.1992. 

Jennifer J. Johnson. 

Associate Secretaryt of the Board. 

(FR Doc. 92-19352 Filed 8-10-92; 8:45 am) 

BILLING CODE 6210-01-61 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

t8 CFR Part 284 

lDocket Nos. RM91-t 1-002 and RM87-34- 
068; Order No. 636-A 

Pipeline Service Obligations and 
Revisions to Regulations Governing 
Self-Implementing Transportation 
Under Part 284 of the Commission’s 
Regulations, Regulation of Natural Gas 
Pipelines After Partial Wellhead 
Decontrol, and Order Denying 
Rehearing in Part, Granting Rehearing 
In Part, and Clarifying Order No. 636 

Issued August 3,1992. 

agency: Federal Energy Regulatory 

Commission, DOE. 

action: Final rule; order denying 

rehearing in part, granting rehearing in 

part, and clarifying order No. 636. 

SUMMARY: On April 8,1992, the 
Commission issued Order No. 636 (57 FR 
13,267 (April 16.1992), III FERC Stats, 
and Regs. 1]30,939) in which it changed 
its regulations to restructure the services 
provided by interstate natural gas 
pipelines. The changes are intended to 
ensure that transportation service is 
equal in quality for all gas supplies, 
whether the customer purchases the gas 
from the pipeline or from another 
supplier. 

This order denies rehearing in part, 
grants rehearing in part, and clarifies 
Order No. 630 and makes several 
significant adjustments to the 
regulations in response to requests from 
small volume customers. 

EFFECTIVE DATE: September 11,1992. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey A. Braunstein, Office of the 
General, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington. DC 20426, (202) 208- 
2114. 

SUPPLEMENTARY INFORMATION: In 

addition to publishing the full text of this 
document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity to inspect or 
copy the contents of this document 
during normal business hours in room 
3104, 941 North Capitol Street NE.. 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 


access CIPS. set your communications 
software to use 300,1200, or 2400 baud, 
full duplex, no parity. 8 data bits, and 1 
stop bit. The full text of this order will 
be available on CIPS for 30 days from 
the date of issuance. The complete text 
on diskette in WordPerfect format may 
also be purchased from the 
Commission’s copy contractor, La Dorn 
Systems Corporation, also located in 
room 3104, 941 North Capitol Street NE., 
Washington, DC 20426. 

Table of Contents 

I. Introduction 

II. Summary of Order No. 638 and Main 
Changes in this Order 

III. Legal Basis and Rationale for 
Unbundling 

A. The Legal Ba9i9 

1. Procedural Arguments 

2. Natural Gas Act Authority 

3. Direct Sales 

4. Contracts 

5. Record Evidence 

6. Takings Clause Arguments 

B. The Rationale 

1. Antitrust Criteria 

2. Anticompetitive Finding 

3. Purpose of Bundled Sales Serv ice 

4. Cost-Benefit Analysis 

5. Generic Versus Individual Action 

6. No-Notice Transportation 

7. Different Remedy 

8. Reliance on the Decontrol Act 

IV. Unbundling 

A. Pipeline Access to Capacity 

B. Agency 

C. Small Customer Service 

V. Open Access Transportation Rules 

A. Transportation Equality 

1. Current Contracts 

2. Definition of Capacity 

3. Imbalance Penalties 

4. Interconnection Priority 

5. Upstream/Downstream Fuel 
8. Multiple Pipeline Gas Quality 

Specifications 

7. First-Come/First-Served Queue 

8. Security of Service 

B. Electronic Bulletin Boards 

C. Capacity Reallocation 

1. Jurisdiction Over Capacity Brokering 
Activities 

2. Retention of Capacity Brokering 

3. Voluntary Reallocation of Firm 
Transportation Capacity 

a. Exceptions for Short Term or Small 
Volume Transactions 

b. Priority Issues 

(1) Priority for Pre-Arranged Deals 

(2) Priority for Shippers on the Pipeline s 
Firm Queue 

(3) Priority for Sale of Pipeline Capacity 

c. Terms and Conditions 

(1) Determination of Best Bid 

i. Should The Pipeline or Releasing 
Shippers Determine the Best Bid? 

ii. Pooling and Aggregating Capacity 

iii. Length of Contract 

(2) Creditworthiness 

(3) Peak Day Restrictions 

(4) Minimum Price 

(5) Consistency of Release Conditions 
with Pipeline Tariff 


(6) Other Preferential Terms and 
Conditions 

d. Releasing Rights of Holders of 
Upstream and Dowmstream Capacity 

e. Rate Cap 

(1) Elimination or Modification of the 
Rate Ceiling 

(2) Items Included in Determining the 
Maximum Rate 

13) Incremental Rates 

f. Credits to Releasing Shippers 

(1) Credits Exceeding Reservation Fee 

(2) Credits for Capacity Not Sold 

g. Effect of Capacity Release on 
Interruptible Transportation 

(1) Requirement to Provide Interruptible 
Transportation 

(2) Contribution of Interruptible 
Transportation to Recovery of Fixed 
Cost9 

(3) Pipeline Preferences 

h. Administrative Issues 

(1) Administrative Fee 

|2) Relationship Between Releasing and 
Replacement Shippers 

(3) Posting of Offers to Purchase Capacily 

(4) Individually Certificated 
Transportation 

(5) Pregranted Abandonment 

4. Order No. 636—Upstream Pipeline 
Capacity 

a. Retention of Upstream Capacity by 
Pipelines 

b. Upstream Supply Contracts 

c. Length of Upstream Pipeline 
Assignments 

d. Abandonment 

e. Relationship of Section 264.242 to 
Restructuring 

f. Use of Upstream Capacity 

g. Exemptions 

h. Application to Individually Certificated 
Service 

5. Buy/Sell Arrangements 

D. “No-Notice” Transportation Service 

1. Nature and Definition of "No-Notice” 
Transportation 

a. Example: Production Area-to-Market 
Pipeline with Storage 

b. Example: Downstream Pipeline 

2. Availability of "No-Notice” Service 

3. Direct Sales 

4. The Meaning of Firm Entitlement 

5. The Meaning of Equivalent Amount of 
Transportation Service 

6. Timing of Implementation 

7. Flow Control 

8. Control of Facilities 

9. Supply Reallocation/Borrowing 

10. Effects of "No-Notice" Transportation 
on Other Services 

11. Unbundling Options 

12. Other Forms of Transportation Service 

13. Costs 

14. Instantaneous Service 

E. Storage 

1. Allocation of Downstream Storage 
Capacity 

2. Upstream Storage 

3. Existing Contract Storage Service 

4. Transportation Associated with 
Storage 

5. Storage Fields Disconnected from 
System 

8. Leased Storage 






Federal Register / Vol. 57, No. 156 / Wednesday, August 12. 1992 / Rules and Regulations 36129 


7. Storage Combined with Other Services 

8. Storage Reporting 

F. Market Centers 

G. Pooling Areas 

H. Flexible Receipt and Delivery Points 
1 Opposition to Flexible Receipt and 

Delivery Points 

2. Current Rights to Receipt and Delivery 
Points 

3. Nature of Flexible Receipt and Delivery 
Points 

4. Reasonable Notice—Priority 

5. Penalties 

6. Downstream Delivery Points/Upstream 
Delivery Points 

7. Distribution Area Limitation 
a Section 7(c) Shippers 

9. Interruptible Transportation 

10. New Facilities 

11. Flexible Delivery Points—Pooled 
Capacity 

12. Bypass 

13. Exemption 

I. Curtailment 

VI. Transportation Rates 

A. Rehearing Requests Concerning SFV 

B. Rationale 

1. Validity of Goals 

2. Lawfulness of MFV 

3. Lawfulness of SFV 

C Allocation of Costs Among Customers 

D. Rates for Small Customers 

E. Cost Shifts to Firm Customers 

F. Mitigation of Cost Shifts 

G. Other Rate Designs 

H. Other Matters 

1. Alternative Fuels 

2. Impact on Gas Prices 

3. Other Rate Design Coals 

4. Alternative Solutions 

5. Unallocated Capacity 

6. New Entrants 

7. Demand Charge Credits 

8. Rate of Retum/Risk 

9. Prospective Basis 

10. Bypass 

11. Section 7(c) Transportation 

12. Vintage Pricing 

t3. Rate Design Policy Statement Policies 

14. Unbundling of Costs 

I. Interruptible Rate Design 
VH. Pipeline Sales 

A. Blanket Sales Certificate 

B. Pricing 

1 Statutory Authority 

2. Adequate Divertible Supplies 

3. Small Customer Rate 

4. Regulatory Safeguards 

5. Other Matters 

C Standards of Conduct 
D. Reporting Requirements 

VIII. Pipeline Service Obligation (After 
Restructuring) 

A. Interruptible and Short Term Firm 
Transportation 
B Unbundled Sales 

C. Long Term Firm Transportation 

1. Definition of Long Term Service 

2. Roll-Over and Evergreen Clauses 

3. The Right of First Refusal 

a. Rate Requirement 

b. Length of Contract Term 

c. Legal Basis 

d. Mechanics 

e. Bona Fide Offers 

f. Offers for a Portion of Existing 
Customer’s Capacity 


g. Converted Sales 

h. Special Circumstances 

4 Storage 

IX. Transition and Implementation in the 
Restructuring Proceedings 

A. Adjustment of Purchase Obligations and 
Firm Capacity 

t. Unconditional Right to Cost-Free 
Release of Capacity 

2. Pipeline Opportunity to Adjust 
Contracts for Capacity 

3. Reduction or Termination of 
Transportation Capacity Embedded in 
Bundled Sales Service 

4. Right of First Refusal During 
Restructuring Proceedings 

5. Permitting Immediate Reduction or 
Termination of Customers’ Sales 
Entitlements 

6. Revisions to 18 C.F.R. § 284.14(e) 

B. Transition Costs and Recovery 
Mechanisms 

1. Equitable Allocation of GSR Costs 

a. Proposals to Shift Costs to Other 
Parties 

b. Contract Assignments and Prudence 
Reviews 

c. Shifting Costs to Producers 

d. Spreading Costs to Interruptible and 
7(c) Shippers 

2. What Constitutes Gas Supply 
Realignment Costs? 

3. Exemptions from Demand Surcharge on 
Firm Transportation 

4. Recovery (or Refund) of Account No. 
191 Balances 

5. Challenges to a Pipeline’s Prudence 

6. GICs and Recovery of Gas Supply 
Realignment Costs 

7. Small Customer Exemption, Mitigation 

8. Special Issues Concerning Dow nstream 
Pipelines 

9. Challenges to Prudence of LDC's 
Actions in Restructuring Proceedings 

10. Exit Fees as a Deterrence to 
Competition 

11. Columbia’s Producer Contract 
Rejection Costs 

12. Great Plains Synthetic Cas 

13. LDC Bypasses 

14. Miscellaneous 

a. Non-Cash Consideration as GSR Costs 

b. Alternative Recovery Mechanisms 

c. Recovery of CSR Costs Through Direct 
Bill or Exit Fee 

d. Effects of Existing Settlements on 
Transition Cost Recovery 

e. Credit for Taking Assignment of Supply 
Contracts 

f. Transition Cost Recovery and 
Retroactive Ratemaking 

g. 100 Percent Recovery by Pipelines and 
the “Used and Useful" Principle 

h. Sunset Date for GSR Costs and Order 
No. S28 Costs 

i. Firm Transportation at Fixed Rates. 
Discounts, and Subject to Caps 

j. LDCs that Buy Gas from Producers 
Whose Contracts They Have Paid to 
Realign 

k. Stranded Costs 

l. Excess Royalty Reimbursement 
Clauses 

m. Transition Cost Recovery from Direct 
Sales Customers 

n. Amortization Period for Recovery of 
CSR Costs 
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Regulatory Text 

Before Commissioners: Martin L. Allday. 
Chairman; Charles A. Trabandt. Elizabeth 
Anne Moler. Jerry J. Langdon and Branko 
Terzic. 

I. Introduction 

On April 8,1992, the Federal Energy 
Regulatory Commission issued Order 
No. 636. 1 It requires significant 
structural changes in the services 
provided by natural gas pipelines. As 
discussed below, this order largely 
denies rehearing, 2 * * * & but grants rehearing 
in part to make a number of adjustments 
to Order No. 636 and clarifies Order No, 
636. 


1 Pipeline Service Obligations and Revisions to 

Regulations Governing Self-Implementing 

Transportation Under Part 284 of the Commission's 

Regulations: and Regulation of Natural Gas 
Pipelines After Partial Wellhead Decontrol Order 

No. 638. 57 FR 13267 (April 18.1992). ill FFJtC Stats 

& Regs, f 30.939 (1992). 

* See the appendix for a list of the parties seeking 
rehearing or clarification or both. 






Register / VoL 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 


II. Summary of Order No. 636 and Main 
Changes in This Order 

In Order No. 636, the Commission set 
forth in detail its goals in, and reasons 
for, restructuring the regulation of 
interstate natural gas pipeline services. 
In brief, the Commission found that the 
pre-Order No. 638 regulatory structure of 
the pipeline industry has, and will 
continue to have, a harmful impact on 
all segments of the natural gas industry 
and on the Nation. The Commission 
concluded that it was appropriate to 
take remedial action to improve the 
competitive structure of the natural gas 
industry to further the creation of an 
efficient national wellhead market for 
gas without adversely affecting the 
quality and reliability of the service 
provided by pipelines to their customers. 
The Commission believes that its action 
will result in a modem, viable natural 
gas industry specifically fashioned to 
the needs of all gas consumers and the 
Nation for an adequate and reliable 
supply of clean and abundant natural 
gas at reasonable prices. 

In brief, the salient aspects of Order 
No. 636 are as follows: 

• Pipelines must unbundle ( i.e separate) 
their sales and transportation services. 

• Pipelines must provide access to storage 
on an open access contract basis. 

• Pipelines must provide open access 
transportation services that are equal in 
quality for all gas supplies, whether 
purchased from the pipeline or elsewhere. 

• Pipelines that provided a firm sales 
service on May 18,1992, must offer a no¬ 
notice firm transportation service under 
which firm shippers may receive delivery of 
gas on demand up to their firm entitlements 
without incurring daily balancing and 
scheduling penalties. 

• Pipelines must provide all shippers with 
equal and timely access to information 
relevant to the availability of their open 
access transportation services. The 
information must be provided through the use 
of an electronic bulletin board. 

• Pipelines may not include in their tariffs 
any provision that inhibits the development 
of market centers. 

• Open access pipelines must allow firm 
transportation customers of downstream 
pipelines to acquire capacity on upstream 
pipelines held by downstream pipelines. 

• Pipelines must implement a capacity 
releasing program so that firm shippers can 
release unwanted capacity to those desiring 
capacity. 

• Pipeline transportation rates must be 
developed under the Straight Fixed Variable 
(SFV) method of cost classification, 
allocation, and rate design unless the 
Commission permits the pipeline to use some 
other method; however, measures to mitigate 
cost shifts are required if the use of SFV will 
result in a 10 percent or greater increase in 
revenue responsibility for any historic 
customer class. 

• Pipelines are granted blanket certificates 
for unbundled sales services and are subject 


to standards of conduct in connection with 
those services similar to those applicable to 
affiliate sales. 3 The unbundled sales services 
are subject to pregranted abandonment. 

• Existing bundled firm sales entitlements 
are converted to unbundled firm sales 
entitlements and to unbundled firm 
transportation rights on the effective date of 
the particular pipeline's blanket sales 
certificate. However, effective on that date, 
pipeline firm sales customers may reduce, in 
whole or in part, their firm sales entitlements. 
Pipeline customers may not reduce their firm 
transportation rights unless the pipeline 
executes a contract with another shipper for 
the transportation rights or agrees to the 
reduction or termination of the contractual 
rights. 

In addition, in Order No. 636, the 
Commission (1) amended § 284.221(d) of 
the Commission's regulations in further 
response to the remand of the United 
States Court of Appeals for the District 
of Columbia Circuit in American Gas 
Association v. FERCA (2) concluded 
that pipelines should be able to recover 
100 percent of their prudently incurred 
costs attributable to the transition 
required by Order No. 636, and (3) 
adopted measures governing the 
implementation of Order No. 638. 

The Commission is largely upholding 
the regulations adopted in and 
requirements of Order No. 636 except for 
a number of changes in response to the 
petitions for rehearing. Among other 
things, as discussed below, the 
Commission is granting rehearing as 
follows. First, the Commission i 9 
requiring pipelines to maintain their 
one-part volumetric rates computed at 
an imputed load factor to determine the 
transportation rates for "small 
customers" (as discussed below) and is 
requiring pipelines, for a one-year period 
(from the effective date of the blanket 
sales certificate granted by Order No. 
636), to sell gas to the small customers 
that elect to continue buying gas from 
the pipeline at a cost-based rate (based 
upon their actual price paid for gas). 
Second, the Commission is allowing, 
subject to certain restrictions, capacity 
releases for any period of less than one 


3 Inquiry Into Alleged Anticompetitive Practices 
Related to Marketing Affiliates of Interstate 
Pipelines. Order No. 497. 53 FR 22139 (June 14,1988). 
FERC Stats. & Regs. (Regulations Preambles 1986- 
1990] | 30.820 (1988), order on reh'g, Order No. 497- 
A. 54 FR 52701 (Dec. 22,1980). FERC Stats. & Regs. 
[Regulations Preambles 1986-1990) | 30,868 (1989). 
order extending sunset date. Order No. 497-B. 55 FR 
53291 Pec. 28.1990). FERC Stats. & Regs. 
(Regulations Preambles 1988-1990) J 30.908 (1990). 
order extending sunset date and amending final 
rule. Order No. 497-C. 57 FR 9 (Jan. 2.1992). HI 
FERC Stats. & Regs, f 30.934 (1991). reh‘g denied. 57 
FR 5815 (Feb. ia 1992). 58 FERC 1 61.139 (1992). 
off’d. in port and remanded in part Tenneco Gas v. 
FERC No. 89-1768 (D.C Cir. July 21.1992). 

• 012 F_2d 1496 (D.C Cir. 1990). cert denied. Ill 
S.Q. 957 (1991). 


calendar month without prior posting on 
the electronic bulletin board or bidding 
for the released capacity. Third, while 
the Commission is requiring SFV for rate 
design (billing) and cost allocation 
purposes, it will allow the parties in the 
restructuring proceedings to consider 
the use of other ratemaking techniques 
to distribute revenue responsibility 
among customers, such as through the 
use of seasonal contract quantities or 
entitlements, if these ratemaking 
techniques help address significant cost 
shifts which might result from an 
allocation based only on peak day 
entitlements under SFV. Last, the 
Commission is requiring pipelines to 
recover 10 percent of their gas supply 
realignment costs from their part 284 
interruptible transportation service.® 

The explanation and rationale for these 
adjustments are set forth below in the 
relevant sections. 6 

III. Legal Basis and Rationale for 
Unbundling 

This part III addresses the rehearing 
requests with respect to the 
Commission’s legal basis and rationale 
for adopting Order No. 638. 

A. The Legal Basis 

The Commission, in Order No. 636, 
concluded that the pipelines' bundled, 
city-gate, firm sales service contravenes 
Natural Gas Act (NGA) sections 4(b) 
and 5. The Commission, therefore, as 
required, determined the remedial action 
necessary to remedy the violations of 
the statutory standards. 7 This remedy 
consisted, among other things, of 
altering existing bundled sales contracts 
into two separate contracts for 
unbundled sales and transportation. 

Various rehearing petitioners argue 
that the Commission has acted beyond 
its statutory authority by revoking or 
modifying certificates of public 
convenience and necessity for bundled 
sales service, by mandating new 
services, and by unbundling direct sales. 
In addition, a few petitioners argue that 
the Commission has violated the 
Administrative Procedure Act (APA) 
and the U.S. Constitution. 


6 As discussed below, the Commission 
encourages the pipeline and the parties to the 
restructuring proceedings to be creative in 
fashioning rate mechanisms, such as appropriate 
true-up mechanisms, that provide a reasonable 
opportunity for pipelines to recover (but not 
overrecover) those costs. 

• For ease of reference, the organization of this 
order continues to follow the organization of 
subjects used in Order No. 636. 

7 Order No. 636. Ill FERC Stats. 6 Regs. Preambles 
1 30.939 at p. 30.408-13. 
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1. Procedural Arguments 

CNG Transmission Corporation 
(CNG) argues that Order No. 636 
violates the Due Process Clause of the 
Constitution 8 and the procedural 
safeguards of the APA.® CNG asserts 
that those safeguards required the 
Commission to provide an opportunity 
for pipelines to comment on whether 
they can provide a reliable no-notice 
transportation service. ANR Pipeline 
Company (ANR) contends that Order 
No. 636 violated the APA because 
parties did not have the opportunity to 
show the lawfulness of their existing 
contracts. Southern Indiana Gas and 
Electric Company (Southern Indiana) 
also asserts the Commission did not 
provide due process to those affected by 
Order No. 636 because it failed to hold 
an evidentiary hearing, failed to follow 
the requirements of the NGA, exceeded 
its statutory authority and jurisdiction, 
and issued Order No. 636 without 
evidentiary support. Tenneco Gas 
(Tenneco) asserts that the Commission 
violated the notice and comment 
procedures of the APA by failing to 
properly address the comments made by 
the parties and failing to give notice of 
several aspects of the rule [e.g., no¬ 
notice service). 10 

The Commission provided parties 
with an unprecedented input into the 
year-long development of the Notice of 
Proposed Rulemaking (NOPR), and 
thereafter, the final rule. There was 
more than an ample opportunity to 
comment on all aspects of the rule, 
including no-notice transportation. First, 
the July 31.1991 NOPR 11 was, among 
other things, the outcome of a public 
conference held on May 10.1991, where 
participants in the natural gas industry 
discussed with the Commission the 
future role of interstate natural gas 
pipelines in the natural gas markets. 
Second, parties submitted initial 
comments and reply comments to the 
NOPR. 

Some of those comments raised 
concern about the reliability of 
unbundled transportation service in 
meeting the needs of LDCs to serve their 
customers at peak. For example, in their 
initial and reply comments, many 
pipelines and LDCs maintained that 


• U S. CONST, amend V 

• S U.S.C SS3 (1988). 

10 ANR argue* *, without specificity, that the 
Commission contravened the APA by retying on 
Order No. 636 upon material and conclusions that 
were not identified in the Notice of Proposed 
Rulemaking. 

1 * Pipeline Service Obligations and Revisions to 
Regulations Governing Self-Implementing 
Transportation Under Part 284 of the Commission s 
Regulations. 56 FR 36372 (Aug 13.1991). FERC 
Statutes and Regulations | 32.460 (1991). 


unbundling would prevent pipelines 
from providing the reliable, firm, city 
gate service, i.e., no-notice service, that 
they provided in the past. Most 
producers and marketers, on the other 
hand, claimed that pipelines could 
replicate the bundled, firm, city gate 
service, i.e.. no-notice service, in an 
unbundled environment. In response, on 
December 27,1991, the Commission 
gave notice of a technical conference to 
discuss operational aspects of the NOPR 
and specifically the ability of pipelines 
to provide an unbundled no-notice 
delivery service as a remedy to the 
reliability concerns raised in the 
comments. The December 27th Notice 
included several specific questions to 
which the public could respond 
concerning no-notice transportation 
service. 1 * 

The Commission held the technical 
conference on January 22,1992. There 
was a wide-ranging discussion between 
the participants and the Commission 
addressing various operational issues, 
including no-notice transportation 
service. In addition, parties were given 
the opportunity to file additional 
comments as a result of the technical 
conference. And while the issue of no¬ 
notice service may not have been 
designated as such at the beginning of 
this proceeding, the parties have focused 
specifically on operational issues and 
the need for a reliable no-notice service. 
Accordingly, the Commission in Order 
No. 636 required the no-notice 
transportation service as part of the 
mandatory unbundling remedy under 
NGA Section 5(a). 13 

The industry’s comments therefore 
provided the Commission with a great 
deal of helpful information on what 
operational controls are required to 
provide no-notice transportation service 
in an unbundled environment. A 
representative of CNG. in particular, 
appeared at the technical conference 
and addressed the issue of why CNG 
needs to control storage hourly in order 
to provide no-notice service. 14 
Furthermore, at the January 22,1992 
technical conference, the witnesses 
sponsored by the Interstate Natural Gas 
Association of America (INGAA). which 
included representatives of various 
pipelines, conceded that pipelines could 
provide no-notice transportation service 
if they retained certain operational 
controls over their systems. That all 
these parties commented on all aspects 


See 57 FR 385 (Jan. a 1992). HI FERC Stats. & 
Regs, t 35.023. 

19 See the more detailed discussion in Order No. 
636 at pp. 30. 406-30. 409. 

* • Technical Conference Tr. 73-77. 


of no-notice service signifies that they 
had adequate notice of this issue. 

The Commission has adequately 
addressed the comments of the parties. 
The Commission, in Order No. 636, 
outlined the proposal in the NOPR on 
each issue, discussed the comments of 
the parties on the issue, and gave the 
reasons why it reached a particular 
outcome on each issue. The APA does 
not require an agency to respond to 
every fact or contention in the 
comments submitted, but only requires 
the agency to “respondls) to significant 
points raised by the public/* 15 

Colorado Interstate Gas Company 
(CIG) argues that Order No. 636 did not 
comply with the APA's official notice 
requirements with respect to the data 
relied upon by Order No. 636. CIG 
maintains that it is entitled to a hearing 
to test the accuracy of the data relied 
upon by the Commission, and to 
determine whether the data permit a 
conclusion other than that drawn by the 
Commission. 

GIG is incorrect in its assertion that 
the Commission failed to follow the 
requirements of the APA. CIG relies on 5 
U.S.C. 556, which does not apply to this 
proceeding. 16 This proceeding is a 
notice and comment rulemaking 
proceeding governed by 5 U.S.C. 553. 
That section applies since the 
Commission is not required by statute to 
hold a hearing in order to promulgate a 
rule. Section 553 states: 

After notice required by this section, the 
agency shall give interested persons an 
opportunity to participate in the rule making 
through submission of written data, views, or 
arguments with or without opportunity for 
oral presentation- After consideration of the 
relevant matter presented, the agency shall 
incorporate In the rules adopted a concise 
general statement of their basi9 and purpose. 
When rules are required by statute to be 
made on the record after opportunity for an 
agency hearing, sections 556 and 557 of this 
title apply instead of this subsection. 

Moreover, CIG has offered nothing to 
warrant the need to hold a hearing 
about the accuracy of the data used by 
the Commission in Order No. 636. Those 
data, garnered from INGAA. the Energy 
Information Administration (EIA). 


•• See Home Box Office v. FCC. 567 F.2d 9. 35-36. 
(D.C. Cif. 1977). cert, denied. 434 U.S. 829 (1977). 
(Footnote omitted|. 

*• Section 656(e). which was only partially quoted 
by CIG. states in full: ‘The transcript of testimony 
and exhibits, together with al! papers and requests 
Filed in the proceeding, constitutes the exclusive 
record for decision in accordance with section 557 
of this title and, on payment of lawfully prescribed 
costs, shall be made available to the parties. When 
an agency decision rests on official notice of a 
material fact not appearing In the evidence in the 
record, a party is entitled, on timely request, to an 
opportunity to show the contrary.*' 
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reports filed with the Commission, and 
other publicly available sources can be 
assumed to be accurate, especially since 
CIG has not offered anything to suggest 
the contrary. CIG merely asserts that the 
Commission erred by not holding a 
hearing. Hearings are held to establish 
disputed facts and are not needed to 
ventilate comparisons and 
conclusions. 17 

2. Natural Gas Act Authority 

CIG, Arkla, Inc. (Arkla), Tenneco, 
Cincinnati Gas & Electric Company, et 
al. (Cincinnati Gas), 18 and Natural Gas 
Pipeline Company of America (Natural), 
argue that the Commission exceeded its 
authority under NGA section 5 to 
modify or revoke a pipeline’s certificate 
issued under NGA section 7. For 
example, Arkla states that NGA section 
5 does not vest the Commission with the 
authority to cancel unilaterally a 
certificated service without the 
pipeline's consent Similarly, Cincinnati 
Gas and Natural argue that this change 
is too fundamental to be viewed as 
anything but a certificate revocation. 
Tenneco maintains that the Commission 
may not revoke a certificate absent a 
violation of the certificate’s conditions. 
Cincinnati Gas adds that the 
Commission consistently recognized the 
limitations of its NGA section 5 
authority, and the need for action under 
NGA section 7 when there is a 
significant modification in the type or 
kind of service that a pipeline offers. 
Finally, Arkla contends that the 
Commission can satisfy NGA section 5 
only by holding a hearing, collecting 
evidence, and making individualized 
findings 

As the Commission stated in Order 
No. 636, the Commission rejects 
contentions that its action under NGA 
section 5 violates NGA section 7 
because the Commission lacks the 
authority to revoke, suspend, or 
adversely modify an issued and 


M Sec Cities Service Gas Company v. Federal 
Power Commission. 553 F.2d 1278,1290 (D.C Cir. 
1976). where the court stated that it is a “settled rule 
that where there are no genuine, relevant, material, 
factual questions in dispute the [Commission] may 
proceed under sections 4 and 5 of the Natural Gas 
Act without formal evidentiary hearings.” See also 
Mobil Oil Corp. v. Federal Energy Regulatory 
Commission, 888 F.2d 1023.1033 (8th Cir. 1989), 
where the court stated "FERC is not required to 
hold evidentiary hearings where only questions of 
law and policy are matters in controversy!;]” and 
Wisconsin Cas Co. v. FERC, 770 F.2d 1144.1168 n. 

41 (D.C. Cir. 1985). cert denied. 478 U.S. 1114 (1986) 
(court rejected contentions that the “after a hearing" 
requirement found In NGA section 5 must be 
satisfied through a formal, trial-type hearing). 

*• Cincinnati. Union Light. Heat and Power 
Company. Lawrenceburg Gas Company, and 
Mountaineer Gas Company filed a joint petition. 


accepted certificate. 19 To the contrary, 
the Commission’s action is within its 
authority under NGA section 5 to alter a 
pipeline’s contractual terms and 
conditions of service to remedy an 
unlawful practice. 20 

The Commission adheres to its 
analysis and conclusion in Order No. 
630 that its action under NGA section 5 
is not an unlawful revocation or 
modification of a certificate of public 
convenience and necessity under NGA 
section 7. Section 7 cannot be read so 
narrowly as to permanently prevent the 
Commission from changing the terms 
and conditions under which a pipeline 
provides service, especially when the 
pipeline's obligation to serve and the 
LDC’s entitlement under the certificate 
remain intact. Such a narrow reading of 
section 7 would prevent the Commission 
from making adjustments, contemplated 
by section 5, to the terms and conditions 
under which pipelines provide service 
when the Commission finds it necessary 
to satisfy the standards of the NGA in 
light of changing circumstances. 

In this case, the regulations retain in 
an altered manner the LDC's entitlement 
to service and the pipeline's 
authorization and obligation to provide 
service. 21 An LDC and a pipeline are 
thus presented with two options. First 
an LDC and a pipeline may agree upon 
the price for gas to be sold on an 
unbundled basis, while the firm 
transportation of gas to the city-gate 
under no-notice transportation service 
would continue to be priced under 
traditional ratemaking methods. Thus, 
their relationship would continue under 
the new terms and conditions of the 
pipeline's blanket transportation and 
blanket sales certificates. The pipeline’s 
certificated obligations with respect to 
individual services are, in essence, 
merged into or subsumed within the 
pipelines’ blanket certificates. Under the 
second option, if an LDC and a pipeline 
do not enter into an agreement pursuant 
to the procedures in Order No. 638, then 
and only then would the pipeline’s sales 
service obligation cease as of the 
effective date of the tariff sheets filed in 
compliance with this rule. However, the 
pipeline must continue to provide 
transportation services to that customer. 


*• Order No. 638 at p. 30422. 

*° Id. at p. 30,423. citing Wisconsin Gas Co. v. 
FERC, 770 FZd 1144.1153 n.9 (D.C Cir. 1985). cert, 
denied. 478 U.S. 1114 (1968); Atlantic Refining Co. v. 
Public Service Commission of New York. 380 U.S. 
378, 389 (1959); and Trans western Pipeline Co. v. 
FERC 820 F.2d 733. 748 (5th Cir. 1987), cert, denied. 
484 U.S. 1005 (1988). 

11 For example, a pipeline must provide no-notice 
transportation service to customers receiving a no¬ 
notice, bundled, city-gate, firm sales service on the 
effective date of the rule. 


who, with the equality of transportation 
principles imposed here, is assured the 
ability to maintain reliable service. 

Finally, Arkla’s contention that the 
Commission can satisfy NGA section 5 
only by holding a hearing, collecting 
evidence, end making individualized 
findings is without merit. In Wisconsin 
Gas Co. v. FERC , 22 the court specifically 
rejected contentions that the “after a 
hearing’* requirement found in NGA 
section 5 must be satisfied through a 
formal, trial-type hearing. 

The American Public Gas Association 
(APGA) contends that the commission 
has violated NGA section 7(a) by 
abolishing bundled firm sales service. 23 
It argues that the Commission has 
effectively repealed that section, which 
grants the Commission the authority to 
compel sales but not transportation 
services. Kentucky Ohio Gas Company 
(Kentucky Ohio) argues that the 
Commission must make clear that it will 
exercise its authority under NGA 
section 7(a) to order pipeline 
interconnections with an LDC or 
municipality even when the LDC or 
municipality does not desire to purchase 
gas from the pipeline. 

Pacific Gas Transmission Company 
(PGT), ANR, CNG, Tenneco and Arkla 
argue that the Commission is without 
authority to compel the pipelines to 
provide new services, such as open 
access storage, no-notice transportation, 
capacity releasing, and unbundled sales. 
For example, Arkla argues that NGA 
section 7 implicitly limits the 
Commission's ability to compel the 
provision of services. It argues that 
Congress would have had no reason to 
authorize the Commission to compel 
service under section 7(a), if the 
Commission could compel service under 
section 5(a). Arkla contends that the 
Commission’s reliance on section 5(a) 


** 770 F~2d 1144.1168 n. 41 (D.C. Cir. 19S5). cert 
denied. 478 U.S. 1114 (1986). 

*• NGA Section 7(a) provides: Whenever the 
Commission, after notice and opportunity for 
hearing, finds such action necessary or desirable in 
the public interest it may by order direct a natural- 
gas company to extend or improve its transportation 
facilities, to establish physical connection of its 
transportation facilities with the facilities of. and 
sell natural gas to. any person or municipality 
engaged or legally authorized to engage in the local 
distribution of natural gas or artificial gas to the 
public, and for such purpose to extend its 
transportation facilities to communities immediately 
adjacent to such facilities or to territory served by 
such natural-gas company, if the Commission finds 
that no undue burden will be placed upon such 
natural-gas company thereby: Provided. That the 
Commission shall have no authority to compel the 
enlargement of transportation facilities for such 
purpose, or to compel such natural-gas company to 
establish physical connection or sell natural gas 
when to do so would impair its ability to re ider 
adequate service to its customers. 
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renders section 7(a) surplusage. Arkla 
also cites several Commission orders 
that required NGA section 7 action by 
pipelines to change service. 24 Similarly, 
CNG argues that the Commission has no 
authority under the NGA to order 
pipelines to provide new services that 
compel it to share assets [eg. storage 
facilities). 

Under NGA section 7(a), the 
Commission may order a pipeline to sell 
gas to a local distributor if the 
Commission finds it necessary or 
desirable in the public interest. 26 
Contrary to the assertions of the 
petitioners, the Commission does not 
read section 7(a) as limiting the 
Commission’s ability to act under 
section 5, as it has done in this 
proceeding. Section 7(a) establishes the 
standards the Commission must apply to 
require a pipeline to provide sales 
service to an LDC. The powers granted 
by Congress to the Commission in 
sections 7(a) and section 5 are separate 
and distinct, albeit complementary. 
Neither the purposes nor the terms of 
section 7(a) prevent the Commission 
from assuring, once service to individual 
markets and territories has been 
established, that the protection against 
undue discrimination in service 
provided by sections 4, 5. and 7 of the 
NGA are available. First, section 7(a) 
applies only to new sales. It does not 
prevent the Commission from requiring 
changes in existing sales services. 
Second, the Commission is not 
compelling service in Order No. 636. The 
Commission is changing the terms of 
existing services and establishing 
through the procedures established by 
Order No. 636 the terms for future 
services. Even if the Commission is 
compelling the pipelines to provide 
‘‘new’’ services to its open access 
transportation customers, it has the 
authority to do that in order to remedy 
undue discrimination. 26 

The Commission has exercised its 
authority under section 5 to find the pre- 
Order No. 636 regulatory structure, 
which includes the terms of existing 
services, unduly discriminatory and 
anticompetitive. The Commission has 
the authority under NGA section 5 to 
authorize the just and reasonable terms 


* 4 Eg.. Panhandle Eastern Pipe Line Co.. 57 FERC 
J 81.285 at p. 61.882.(1891) (changes in contract 
demand level); South Georgia Natural Gas Co.. 48 
FERC H 61.383 at p. 82.539 (1989) (abandonment of 
standby service): Alabama Tennessee Natural Gas 
Co., 53 FERC 1-61.032 (1990) (service change from 
sales to sales-lransportation). 

** See Rural Energy Systems. Inc.. 34 FERC ^ 
61.389 at p. 61.723 n. 12 (1986). 

14 Associated Gas Distributors v. FERC 824 F.2d 
9ai. 1000 (D.C Or. 1987), cert, denied. 485 U.S. 1006 
(1988). 


and conditions for the interstate 
transportation and sale for resale of 
natural gas. The requirements of Order 
No. 636 are all necessary to ensure that 
Part 264 transportation is performed on 
a just and reasonable, 
nondiscriminatory basis with respect to 
all gas supplies. Finally, the 
Commission's authority to compel sales 
service is discretionary. The 
Commission sees no reason, at this time, 
to determine whether at some future 
time it will compel a new sales service 
under section 7(a), and under what 
terms and conditions of service. 

Arkla's argument that the 
Commission's reliance on section 5(a) 
renders section 7(a) surplusage is 
incorrect. The purpose of section 7(a) 
was to make it possible for communities 
that had no natural gas service to buy 
natural gas service from unwilling 
pipelines. 27 Thus, that section only 
authorizes the Commission to compel a 
pipeline to provide sales service (and to 
construct and operate facilities for that 
purpose). It relates to initiating a new 
sales arrangement rather than changing 
existing arrangements. How that section 
will or should be applied within the 
regulatory framework adopted in Order 
No. 636 is an issue the Commission 
leaves open for another day. Simply 
stated, section 7(a) does not prevent the 
Commission from prescribing 
reasonable terms and conditions of 
service under NGA section 5 as they 
relate to existing certificated service 
including sales and Part 264 
transportation services. 

The petitioners are incorrect in their 
assertion that the Commission lacks the 
authority to require pipelines to provide 
open access storage. First, the 
Commission has always regulated 
storage as part of its jurisdiction over 
interstate transportation. 28 Second, in 
Order No. 636, the Commission found 
the pipelines' bundled, city-gate, firm 
sales service to be unduly 
discriminatory under NCA sections 4(b) 
and 5(a). As part of the remedy the 
Commission concluded it was 
appropriate to regulate storage under 
Part 284 of the regulations. In Order No. 
636, the Commission found that the 
pipelines’ superior rights with respect to 
access and control of storage provide 
them with advantages over other gas 
merchants. The pipelines' ability to use 


* 7 See Rural Energy System®, Inc.. 34 FERC % 
61.389 at p. 61.722. citing Central Illinois Public 
Service Co. v. FPC. 338 F J2A 682.887 (7th Or. 1964). 

*• See Texes Gas Transmission Corporation, 28 
FERCf 61.150 at p. 61.395 (1984) r|W)e have 
viewed storage to be within the Commission's 
transportation jurisdiction under the Natural Gas 
Act and the Natural Gas Policy Act of 1978 
(NCPA).* *• ). 


storage for seasonal supply 
management, as a supplement to 
transmission capacity, and to maintain a 
constant flow of gas, give pipelines an 
unfair advantage over other gas 
merchants because they do not have the 
flexibility to provide fully a sales service 
which meets gas purchasers' peak 
needs. Access to storage is a key 
component of establishing equality of 
transportation, without it, pipelines' 
service will remain superior to other 
services that can be offered. Because the 
Commission is requiring the unbundling 
of pipeline sales and transportation 
services, pipelines with storage capacity 
downstream of the place it unbundles 
will need it only to fulfill their 
obligations with respect to system 
management (load balancing) and no¬ 
notice transportation service. Pipeline 
customers, of course, must have access 
to that storage to build their own gas 
supply portfolio and determine which 
services they need to replace pipeline 
bundled, city-gate, firm sales service. In 
addition, access to storage for pipeline 
customers such as LDCs will help them 
achieve a more efficient load profile 
between peak and offpeak seasons. For 
example, an LDC will be in a better 
position to buy, ship, and store gas in 
the summer for use in the winter instead 
of buying that gas from the pipeline in 
the winter. 

The argument that the Commission is 
unlawfully requiring pipelines to provide 
new services that compel them to share 
assets [e.g. storage facilities) is without 
merit because the Commission is not 
compelling a new service. The no-notice 
transportation service will be similar to 
the transportation service imbedded in 
pipelines' current, bundled, firm sales 
service. Because, among other things, 
the Commission is unbundling the sale 
of gas from existing service by moving 
the point of sale as far upstream as 
possible, pipelines will not require the 
same amount of storage as they have in 
the past. However, the Commission 
recognized that pipelines would require 
a certain amount of storage to provide 
no-notice transportation service and for 
load balancing purposes. After the 
amount of storage capacity needed by 
the pipeline is determined, the remaining 
storage capacity must be offered on an 
open access, nondiscriminatory basis 
because the Part 284 regulations will 
include storage within the definition of 
transportation. Further, it should make 
good business sense for a pipeline to 
allow shippers and other gas merchants 
to obtain the storage capacity that it no 
longer needs because it will be 
operating in an unbundled environment. 
Finally, the petitioners are also incorrect 
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in their assertion that the Commission 
lacks the authority to require pipelines 
to provide no-notice transportation 
service. The Commission, pursuant to 
NGA section 5, found bundled, city-gate, 
firm sales service to be unduly 
discriminatory and preferential. As a 
remedy, the Commission determined 
that a just and reasonable practice 
would be the separate provision of no¬ 
notice transportation service embedded 
within the bundled sales service. The 
Commission found that this requirement 
was necessary so that a customer could 
receive its natural gas supplies in a 
fashion as reliable as the customer had 
been receiving under a bundled, city- 
gate service, with the added advantage 
of providing greater opportunities to 
purchase that supply at competitive 
prices from other sellers. The 
Commission is separating existing 
service into two parts. As discussed 
above, it is not compelling a new service 
because it is just separating the sale of 
gas from the existing service. 

3. Direct Sales 

Arkla contends that the Commission 
lacks the authority to cancel or modify 
nonjurisdictional sales contracts under 
any circumstances, 29 and therefore, 
Order No. 636 must be modified to 
exclude nonjurisdictional. direct sales 
contracts from mandatory unbundling. 

In Panhandle Eastern Pipe Line Co. v. 
Public Service Commission of 
Indiana , 30 the Supreme Court discussed 
the Commission’s jurisdiction under 
section 1(b) of the Natural Gas Act. The 
Court stated: 

Three things and three only Congress drew 
within its own regulatory power, delegated 
by the Act to its agent, the Federal Power 
Commission. These were: (1) the 
transportation of natural gas in interstate 
commerce; (2) its sale in interstate commerce 
for resale: and (3) natural gas companies 
engaged in such transportation or sale. 31 

In FPC v. Louisiana Power and Light 
Co., 32 which concerned pipelines’ 
curtailment plans, the Supreme Court 
further clarified the Commission's 
jurisdiction under section 1(b) of the 
Natural Gas Act. The court stated: 

|T)he prohibition of the proviso of § 1(b) 
withheld from FPC only rate-setting authority 
with respect to direct sales. Curtailment 


29 Citing Regulations of Natural Gas Pipelines 
After Partial Wellhead Decontrol. Order No. 500-H. 
FERC Stats, and Regs, f 30.007 at 31.540 (1989). offd, 
American Gas Association v. FERC, 912 K.2d 1496. 
1307 (D C. Cir. 1990). cert, denied. Ill S. Ct. 957 
(1991) (The Commission has no authority to 
abrogate nonjurisdictional producer/pipeline 
contracts.) 

90 332 U.S. 507 (1947). 

31 id. at 518. 

88 406 U.S. 621 (1971). 


regulations are not rate-setting regulations 
but regulations of the "transportation” of 
natural gas and thus within FPC jurisdiction 
under the opening sentence of $ 1(b) that 
”[t|he provisions of this Act shall apply to the 
transportation of natural gas in interstate 
commerce[.J 33 

Since the transportation component of 
a direct sale is within the Commission’s 
jurisdiction, and since the requirement 
that sales must be unbundled from 
transportation does not establish a rate 
for the unbundled direct sale, the 
Commission has the authority to require 
pipelines to unbundle their 
nonjurisdictional direct sales from the 
jurisdictional transportation service 
embedded in that sale. 34 The 
Commission believes that a pipeline’s 
direct sale of gas should be unbundled 
from the transportation of such gas, just 
as all other pipeline sales will be 
unbundled from transportation, because 
of the possibility that the jurisdictional 
transportation service embedded in the 
direct sales transactions may cause 
direct sales customers to prefer the 
pipeline’s sales over sales from non¬ 
pipeline gas merchants. Finally, nothing 
in Order No. 636 should be read as 
affecting the rates that pipelines may 
charge for gas in a direct sales 
transaction. 

4. Contracts 

Tenneco argues that the Commission 
has disregarded private contracts by not 
showing that the bundled sales 
contracts adversely affect the public 
interest. CIG argues that the 
Commission has shown indifference to 
the sanctity of contracts that reflects 
fundamental and long-standing 
commercial relationships. CNG asserts 
that the Commission has disregarded 
the fundamental role of freely 
negotiated contracts. In addition, ANR 
and CNG assert that the Commission is 
unlawfully creating contractual 
relationships for the parties. 

The Commission clearly has the 
authority to require changes in the 
contracts between interstate pipelines 
and their customers. As the Supreme 
Court held in United Gas Co. v. Mobile 
Gas Corp.\ 36 

The basic power of the Commission is that 
given it by § 5(a) to set aside and modify any 
rate or contract which it determines, after 
hearing, to be "unjust, unreasonable, unduly 
discriminatory, or preferential." ... It is 
simply the power to review rates and 


83 Id. at 837-38. 

84 Mississippi River Transmission Corp. v. FERC. 
No. 91-1164 (D.C. Cir. July 21.1992). (The 
Commission’s authority over the transportation of 
gas in connection with an unregulated direct sale "is 
beyond dispute." Slip op. at 4). 

88 350 U.S. 332 (1956). 


contracts made in the first instance by 
natural gas companies and, if they are 
determined to be unlawful, to remedy them. 36 

The Commission has exercised this 
authority in Order No. 636 and has 
found pipeline bundled sales services to 
be unduly discriminatory and 
anticompetitive, and accordingly, has, 
among other things, changed the 
bundled sales contracts of pipelines into 
separate contracts for sales and 
transportation. A contract which is 
found to be unduly discriminatory by its 
very nature adversely affects the public 
interest and must be modified. 

Contrary to the assertions of CIG and 
CNG, the Commission is not 
disregarding the role of contracts. In 
fact, one of the goals of the final rule is 
to allow parties to rely more on private 
contracts. The Commission stated in 
Order No. 636 that *‘[a]s part of the 
effort to foster competition in the natural 
gas industry, the Commission, in the 
final rule, is allowing the industry 
greater flexibility to control transactions 
through negotiated contracts." 37 But to 
achieve this objective in a manner that 
enables consumers to realize the long 
term benefits of fair competition, Order 
No. 636 changes parties’ existing unduly 
discriminatory contracts. 30 As a result, 
the new regulatory structure created by 
Order No. 636 will enable parties to rely 
more on contracts to govern their 
relationships in the future and thus will 
occur in a commercial environment 
where no one segment of the industry 
has an unfair, regulatory advantage over 
other market participants. Finally, 
contrary to the assertions of ANR and 
CNG, the Commission is not unlawfully 
creating new contractual relationships 
for the parties. The Commission, by 
changing the terms and conditions under 
which service will be provided, has 
presented LDCs and pipelines with the 
option of continuing their relationship 
under the new regulatory structure or 
terminating their relationship altogether. 
Order No. 636 has, however, created a 
new regulatory structure which will 
enable parties to enter into new 
contractual relationships that serve the 
public interest. 

5. Record Evidence 

Several petitioners, such as Arkla, 
ANR, Natural, CNG and Tenneco, assert 
that the Commission’s decision to 
require pipelines to unbundle and offer 
no-notice transportation service is not 
based on substantial record evidence. 


86 Id. at 341. 

8t Order No. 636 at p. 30.444. 

88 Office of Consumers' Counsel v. FERC. 783 F. 
2d 206. 236 (D.C. Cir. 1986). 
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The Commission disagrees. The 
Commission's decision to require 
pipelines to unbundle their sales was 
based upon facts showing that the 
market was operating inefficiently, 
disadvantaging all segments of the 
industry and the consumer. These facts, 
which are reflected in the various tables 
contained in Order No. 636, show that a 
disproportionate amount of firm pipeline 
capacity is reserved for firm sales, but 
that pipeline sales customers prefer to 
buy their gas from other sellers, and 
have it transported using interruptible 
transportation, or inferior firm 
transportation. The 1991 Part 284 
Capacity Reports for major pipelines 
that made bundled sales show that an 
average of 64.1 percent of the pipelines' 
total firm capacity was reserved for firm 
sales. 30 However, sales only accounted 
for an average of 18.B percent of the 
total throughput on these major 
pipelines. These facts led the 
Commission to conclude that bundled 
sales service was causing the natural 
gas market to operate inefficiently, and 
therefore, pipeline sales should be 
provided separately from transportation. 

In addition, as discussed elsewhere in 
this order and in Order No. 636, the 
participants in the natural gas industry, 
including pipelines, generally agreed at 
the January 22.1992 technical 
conference and the comments following 
that conference, that no-notice 
transportation service could be provided 
by pipelines if they retain certain 
operational controls over their systems. 
The Commission, therefore, finds that its 
decision to require unbundling and the 
provision of no-notice transportation 
service is based upon substantial 
evidence and facts in the record of this 
proceeding. 

6. Takings Clause Arguments 

CNG argues that Order No. 636 
violates the Takings Clause of the Fifth 
Amendment to the Constitution 40 by 
effectively terminating sales contracts 
and requiring the assignment of 
upstream capacity to downstream firm 
shippers without just compensation. 
Natural argues that, by precluding 
pipelines from making bundled sales 
when marketers can do so. Order No. 

636 is an unlawful taking without 
compensation because the pipelines are 
deprived of an ability to act efficiently 
as sellers. 

These arguments are based on a 
mischaracterization of Order No. 636. 
First, the Commission is not effectively 
terminating sales contracts. As 


*• Table 2 of Order No. 636 at p. 30^99. See 
discussion below of Table 2. 

40 U.S. CONST, amend. V. 


discussed above and in Order No. 636, 
the Commission is separating the 
components of bundled sales contracts 
into unbundled sales contracts and firm 
transportation contracts. Because the 
regulations retain the LDC’s entitlement 
to service and the pipeline's obligation 
to serve, an LDC and a pipeline may 
agree upon the price for gas, and the 
firm transportation of gas to the city- 
gate under the no-notice transportation 
service. Thus, their relationship would 
continue under the new terms and 
conditions of the pipeline's blanket 
transportation and blanket sales 
certificate. 

With respect to the assignment of 
upstream capacity to downstream firm 
shippers, those shippers who want 
upstream capacity will be required to 
pajy for it. If the upstream capacity is 
valuable to the pipeline now. it will 
probably be valuable to downstream 
shippers in the restructured 
environment. In addition, to the extent 
downstream pipelines retain unclaimed 
or unneeded upstream capacity even 
after the assignment of capacity to firm 
shippers, the pipeline may file to recover 
such "stranded” costs in an NGA 
section 4 filing. 

Contrary to Natural's assertion that 
pipelines cannot act efficiently as gas 
sellers in an unbundled environment, 
pipelines will be offering the same 
services in the same market as other gas 
sellers and will be able to compete at 
market prices under their blanket 
certificates. If a firm sales customer is 
satisfied with its sales service, it will 
probably elect to continue its 
contractual relationship with the 
pipeline under the new blanket sales 
certificate. When a pipeline is in full 
compliance with Order No. 636, it will 
be permitted to make market-based 
sales under its blanket certificate. The 
Commission recognized that market- 
based pricing for unbundled sales is 
necessary for pipelines to compete with 
non-pipeline gas merchants. In addition, 
pipelines are not on a par with other gas 
sellers because of the pipelines’ 
monopoly control of essential 
transportation facilities. A goal of Order 
No. 636 is to create an environment in 
which pipelines sell under similar 
conditions as other gas sellers so that 
pipelines are unable to prefer their own 
gas sales because they control the 
transportation of gas. 

In sum, because Order No. 636 does 
not deprive pipelines of the ability to do 
business, but, in fact, enhances their 
opportunities, there is no factual 
foundation to reach the "takings" 
argument. 


B. The Rationale 

In Order No. 636. the Commission 
concluded that the pipelines' bundled, 
city-gate, firm sales service violates 
sections 4(b) and 5(a) of the NGA 
because of the unreasonable difference 
between the quality of the 
transportation embedded within the 
pipelines' bundled, city-gate, firm sales 
service and the quality of the pipelines' 
open access firm transportation service. 
In Order No. 636, the Commission 
described the adverse impact of that 
difference in quality on all segments of 
the natural gas industry. First, 
nonpipeline gas sellers are at a 
disadvantage vis a vis pipeline gas 
merchants’ in securing long-term gas 
supply arrangements because the 
nonpipeline gas sellers cannot assure 
delivery at the city-gate in all 
circumstances. This is so because the 
nonpipeline gas merchants’ gas must 
move to the city gate through 
interruptible or inferior firm 
transportation. However, pipelines do 
not totally benefit from this situation. 
Indeed, the Commission showed that 
pipelines are disadvantaged. Pipelines 
must stand ready to provide gas on 
demand at cost-based rates that do not 
enable the pipelines to successfully 
compete with unregulated gas sellers for 
sales customers on an annual basis. 

Last, gas customers are disadvantaged 
because they must use interruptible 
transportation to move their nonpipeline 
gas purchases even though they are 
paying firm sales demand charges for 
the firm transportation that is embedded 
within the firm sales service. 41 

Only a handful of the rehearing 
petitioners dispute the Commission's 
rationale for taking action under NGA 
sections 4(b) and 5(a). Those objections 
are discussed below. 

1. Antitrust Criteria 

CNG and Carnegie Natural Gas 
Company (Carnegie) argue that the 
Commission did not perform a proper 
competition analysis under relevant 
antitrust criteria to determine whether 
pipelines possess market power in the 
relevant markets and whether the 


41 As cited by the Commission In Order No. 638, 
51 percent of the pipeline deliveries to market were 
through interruptible transportation as compared to 
deliveries to market of 21 percent pipeline sales and 
28 percent Firm transportation. Interstate Natural 
Gas Association of America. Issue Analysis: 
Carriage Through 1991 (May 1992). from: Table A-7. 
Sales and Firm and Interruptible Transportation as 
a Percentage of Total Delivered for Market fINGAA 
May 1992 paper). The INGAA May 1992 paper 
shows that in 1991. 54 percent of the deliveries to 
market used interruptible transportation as 
compared to deliveries to market of 16 percent 
pipeline sales and 30 percent firm transportation. 
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pipelines’ bundled sales service is 
justified by a legitimate business 
purpose. On the other hand, Tenneco 
asks the Commission to retract its 
finding that the bundled city-gate 
service is an unlawful restraint of trade 
because Tenneco maintains it unjustly 
implies a violation of the Sherman 
Antitrust Act. 42 

The Commission acts under NGA 
sections 4 and 5 to declare pipeline 
practices lawful or unlawful and, if 
unlawful, to prescribe appropriate 
remedies; the Commission “does not 
enforce or apply the antitrust laws.” 43 
In applying the NGA, of course, the 
Commission considers the policies 
underlying the antitrust laws, including 
the anticompetitive effects of interstate 
pipeline operations. 44 While the 
Commission may employ an analysis 
similar to that used in antitrust cases, 
the Commission does not reach or imply 
conclusions about violations of the 
Sherman Antitrust Act or any other 
antitrust law. 

In addition, the Commission’s 
conclusions in Order No. 636 vis a vis 
anticompetitiveness and restraint of 
trade should not be interpreted to imply 
for specific transactions any violation of 
the antitrust laws by pipelines. The 
Commission’s findings and conclusions 
are made solely under NGA sections 
4(b) and 5(a). 

Finally, Congress' underlying premise 
in enacting the NGA was that the 
pipelines possessed market power in 
providing services. That remains true 
today and is the starting point for the 
Commission’s analysis. 45 Any 
pipeline—including CNG—that wishes 
to show that it lacks monopoly or 
market power over its customers in the 
transportation services it provides is 
free to do so. CNG has not done so here. 

2. Anticompetitive Finding 

Tenneco asserts that there is no 
record support for the Commission’s 
conclusion that “pipelines are exercising 
monopoly power at the expense of 
consumers.” 46 Tenneco refers to the 
small amount of pipeline gas sales (21 
percent), to the current low price of gas, 
and to the abundant amount of 
divertible gas supplies. Tenneco further 
contends that the failure of sales 
customers to convert to firm 
transportation was caused by the 


42 Petition at 6. 

43 Transwestem Pipeline Co. v. FERC. 820 F.2d 
733. 741 (5th Cir. 1987). 

44 CL Gulf States Util. Co. v. FPC, 411 U.S. 747, 
758-760 (1973). 

46 Pipelines “have market power over 
transportation service.** Tenneco Gh9 v. FERC. No. 
89-1786. slip. op. at 18 (D.C. Cir. July 21.1992). 

44 Petition at 4. 


Commission’s pregranted abandonment 
policy and not by pipeline monopoly 
power. Tenneco claims that if the 
pipelines had monopoly power even 
fewer conversions would have occurred 
and that “conversions on individual 
pipelines offering bundled city-gate 
sales have been higher than [the) 24%” 
cited by the Commission. 47 

Even though CNG’s contentions, as 
discussed in the preceding subsection, 
are inappropriately draped in antitrust 
criteria, the Commission believes it 
appropriate to respond to CNG’s 
argument. CNG maintains that the 
statistics cited by the Commission in 
Order No. 636, in support of its 
anticompetitiveness finding, are not 
relevant and that the Commission has 
erroneously concluded that pipelines 
have a competitive advantage via their 
bundled sales service even though the 
pipelines are not the beneficiaries. 

Atlanta Gas Light Company and 
Chattanooga Gas Company (Atlanta 
Gas) contend that the Commission has 
improperly relied on NGA section 5(a), a 
consumer protection measure, 48 to 
protect producers. Citizen Action 
similarly argues that the Commission is 
attempting to pass off an anti-residential 
consumer policy as helping consumers. 
Citizen Action further maintains that 
residential and small gas consumers 
cannot yet make any informed choices 
about purchasing gas. The National 
Association of State Utility Consumer 
Advocates (NASUCA) contends that the 
order will benefit large industrial and 
electric utility users. 

The Commission adheres to its 
discussion and analysis in Order No. 636 
with respect to its conclusions under 
NGA sections 4 and 5 and, therefore, 
will not repeat that detailed discussion 
and analysis here. The Commission will, 
however, for emphasis, discuss a few 
matters. 

The Commission’s statutory mandate 
is to protect consumers of natural gas 
from the exercise of monopoly power by 
pipelines 4ft in order to assure 
consumers “access to an adequate 
supply of gas at a reasonable price.” 50 


47 Id. «t 5. Tenneco notes that “(ojn Tennessee’s 
system, for example. 94 percent of customers have 
converted all or a portion of their contract demand, 
resulting in conversion of 50% of total sales contract 
demond.* *’ Id. n. 9. 

43 Citing Atlantic Reg. Co. v. Public Service 
Commission of New York. 360 U.S, 376, 388 (1979). 

43 FPC v. Hope Natural Gas Co.. 320 U.S. 591. 610 
(1944): Associated Gas Distributors v. FERC. 824 
F.2d 981, 995 (D.C. Cir. 2987). cert, denied. 485 U.S. 
1006 (1988) ("The Natural Gas Act has the 
fundamental purpose of protecting interstate gas 
consumers from pipelines’ monopoly power.’’). 

30 Tejas Power Corp. v. FERC. 908 F.2d 998. 1003 
(D.C. Cir. 1990) 


In addition, the Commission must 
protect the interests of the investors in 
the pipeline by providing the pipeline an 
opportunity to earn a return which will 
“be sufficient to assure confidence in 
the financial integrity of the enterprise, 
so as to maintain its credit and to attract 
capital.” 61 As the Commission stated in 
Order No. 636, those consumer and 
investor interests must be balanced, 52 in 
light of the current economic, regulatory, 
and market realities. 53 

In Order No. 636, the Commission 
demonstrated that the pre-Order No. 636 
structure of the pipeline industry is 
dysfunctional and impairs the efficient 
functioning of the natural gas market 
with respect to all segments of the 
natural gas industry. That pipelines 
have a low share of annual sales and 
have not reaped all of the benefits does 
not vitiate the Commission's analysis. 
The Commission’s focus is on the 
bundled, city-gate, firm sales service, 
and capacity reserved for that service, 
its unduly discriminatory nature vis a 
vis firm transportation, and the 
anticompetitive consequences for all 
segments of the industry and consumers. 

The Commission believes that the 
statistics cited in Order No. 636 are 
significant because they show that, as a 
group, pipeline customers have not 
converted to firm transportation service 
to satisfy their needs but have, instead, 
retained the higher quality bundled 
sales service to meet their peak needs 
on demand. While the Commission’s 
pregranted abandonment policy may 
have influenced those customers, that 
does not detract from the conclusion 
that pipeline customers have kept the 
annual bundled sales service to 
guarantee deliveries to meet their peak 
needs. As the Commission stated in 
Order No. 636, this is amply proven by 
the comments of those opposing 
mandatory unbundling. 54 Indeed, if true, 
Tenneco’s position underscores the 
market power pipelines possess in 
transporting gas to the city-gate. 

Because pipelines—and only pipelines— 
under the pre-636 regulatory rules can 
deliver gas under no-notice bundled 
service, they, and only they, could offer 
superior service. Customers may have 
been reluctant to leave that bundled gas 
service because they have no other 
meaningful transportation alternatives. 
Thus, Tenneco's argument admits by 


51 FPC v. Hope Natural Gas Co.. 320 U.S. 591.603 
(1944). 

38 Id. (’The rate making process under the [NGA] 

* * * involves a balancing of the investor and 
consumer interests.’’) 

33 Order No. 636 at p. 30.392. 

34 Id. at p. 30.402. 
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implication the factual premise that led 
to the remedy in Order No. 636. The 
Commission has acted here to ensure 
that pipeline customers can continue to 
get guaranteed deliveries to meet their 
peak needs, but without having to buy 
from only one seller. The Commission’s 
intent in Order No. 636 was to eliminate 
the unfair competitive advantage held 
by pipelines* * bundled city-gate, firm 
sales service because pipelines provide 
their competitors for gas sales with 
access to a lower quality firm 
transportation service than that 
embedded within their bundled, city- 
gate. firm sales service. 55 Pipeline 
customers have chosen to retain their 
bundled, firm sales service and pay 
reservation charges to ensure that they 
can meet their peak needs. This is the 
case even though most customers prefer 
to buy gas throughout the year from 
other gas sellers and have it transported 
under interruptible transportation 
service. 

Of course, some pipelines have had 
more conversions than other pipelines. 
But this is to be expected as part of the 
evolution of the natural gas industry 
discussed in Order No. 636. In any 
event, this does not eliminate the need 
to take generic action to complete that 
evolution to maximize the benefits of 
the Natural Gas Wellhead Decontrol Act 
(Decontrol Act). 55 It is necessary that 
the pipeline industry as a whole 
complete its evolution so as to ensure 
there is no obstacle to the consumers* 
access to a natural gas pipeline grid and 
to the blossoming national gas market. 

The Commission rejects the 
contentions that it is acting to protect 
only producers or industrials or electric 
utility users and not residential or other 
gas consumers. As with Order No. 436, 
Order No. 636 “seeks to guarantee that 
the competitive conditions that now 
obtain in the 'wellhead* or gas- 
production market will redound to the 
benefit of gas consumers." 57 This will 
be accomplished by creating non- 
discriminatory no-notice transportation 
so that LDCs can buy gas directly from 
any seller of natural gas and receive an 
adequate and reliable supply of gas at 
reasonable prices in order to serve all of 
their customers, including residential. In 
Order No. 636, the Commission created 
a complete menu of services for all firm 
shippers, including LDCs. so that they 
can fashion arrangements best suited to 


88 C/. Tenneco Gas v. FERC, supra, slip. op. at 27- 
28, quoting the Department of Justice on the adverse 
impact of a lower quality access on the ability of 
competitors of pipelines to compete. 

88 Pub. L 101-00,103 Stat. 157 (1989). 

• T Panhandle Eastern Pipe Line Co. v. FERC. 890 

F. 2d 435. 430 (D.C. Cir. 1989). 


meet their needs based on informed 
choices about the services that are 
available. This is in lieu of the pre-Order 
638 system that binds together 
individual services with separate costs 
into one bundled service. 

3. Purpose of Bundled Sales Service 

Both CNG and Carnegie further argue 
that the Commission erred by not 
considering whether bundled sales 
service is justified by legitimate 
business purposes [e.g ., enhancing 
efficiency). 

The Commission was not blind to the 
legitimate business purpose of bundled 
sales service. Indeed, the Commission 
recognized that the objective of that 
service—to allow firm sales customers 
to receive gas up to their daily contract 
entitlements on demand without 
nominating that amount or incurring a 
penalty—was in the public interest. 
However, the Commission determined 
that the legitimate business purpose of 
bundled sales service was outweighed 
by its anticompetitive harm because rfo- 
notice transportation could be provided 
for unbundled sales without the harm 
resulting from the bundled sales service. 

Moreover, CNG and Carnegie have 
made no attempt to quantify the 
efficiencies that would be lost by the 
unbundling of pipeline sales from 
pipeline transportation. It was up to 
them to come forward with quantifiable 
data to support their claim. 58 Hence, 
the Commission remains convinced that 
its action in Order No. 636 will deter and 
prevent the anticompetitive abuse of the 
bundled sales service and, at the same 
time, preserve the no-notice benefits of 
that service. That is, the Commission 
upholds its conclusion that unbundled 
sales combined with no-notice 
transportation is an adequate substitute 
for bundled sales service 59 that also 
provides additional benefits to the 
natural gas industry. 60 

4. Cost-Benefit Analysis 

CNG. Carnegie, the PEC Pipeline 
Group (PEC Group), 61 Atlanta Gas, 
Illinois Power Company and Northern 
States Power Companies (Illinois Power) 
contend that the Commission did not 
weigh the benefits of unbundling against 
the costs of unbundling. For example, 
Illinois Power argues that the 


88 See. generally Tenneco Gas v. FERC. supra , 
slip. op. at 34-35 and the cases cited therein. 

88 See generally Mississippi River Transmission 
Corp., supra, slip. op. at 10. 

80 Order No. 830 at pp. 30. 411-12. 

81 The PEC Pipeline Group consists of Texas 
Eastern Transmission Corporation, Panhandle 
Eastern Pipe Line Company. Trunkline Gas 
Company and Algonquin Gas Transmission 
Company 


Commission erred because it did not 
quantify the alleged benefits of 
unbundling or factor into the analysis 
the transition costs likely to result from 
unbundling sales service. In particular, 
Illinois Power argues that there is no 
support for the Commission's assertion 
that the Commission “does not 
anticipate that pipeline gas supply costs 
that are incurred as a result of 
implementing this rule will approach the 
order of magnitude of the take-or-pay 
liabilities of * * # [the Order No. 500 
and 528] era." 62 

Atlanta Gas and Citizen Action argue 
that an analysis prepared by the 
Commission’s Office of Economic Policy 
(OEP) with respect to the benefits of 
Order No. 636 must be made available 
and part of this proceeding. 

The Commission is not required to 
“make specific findings of tangible 
benefits." 63 However, two points 
should be made. First, in Order No. 636, 
the Commission demonstrated that the 
current regulatory structure of the 
pipeline industry has, and will continue 
to have, a harmful impact on all 
segments of the natural gas industry and 
the Nation. 64 Second, the Commission 
took action to remedy that situation. The 
Commission expects that its remedy for 
the anti-competitive effects of the 
pipelines’ bundled, city-gate, firm sales 
services will, as described in Order No. 
636, have a significant beneficial impact 
on the natural gas industry by furthering 
the creation of an efficient national 
wellhead market, which will yield an 
adequate and reliable supply of natural 
gas at reasonable prices. The 
Commission expects that any costs that 
may be incurred by the pipelines in 
implementing this rule will either reflect 
(1) costs associated with past 
contractual commitments which the 
industry was bound to face regardless of 
Order No. 636 or (2) short-term 
expenditures to restructure pipeline 
services so the industry can operate 
efficiently in the long-run. 

The Commission did not rely on a 
paper prepared by the OEP with respect 
to the costs and benefits of adopting 
Order No. 636; that paper is not part of 
the record for this rulemaking and there 
is no reason to make it a part of the 


#a Petition at 8 (emphasis in original). Illinois 
Power refers to the 1NGAA study showing gas 
supply transition costs of nearly $8 billion. Letter 
from Gerald V. Halverson of INGAA to Chairman 
Allday. dated July 1.1991 and to Natural Gas 
Pipeline Company of America** April 23,1992 filing 
in Docket No RP92-146 to recover at least $754.9 
million of gas supply realignment costs. 

83 FCC v. RCA Communications. 340 U.S. 88, 90. 
97 (1953), quoted in Wisconsin Gas Co. v. FERC. 770 
F. 2 d 114a 1158 (D.C. Cir. 1985). 

84 Order No. 830 at pp. 30.398-30.406. 
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record. However, an OEP paper on this 
subject has been made available to the 
public. 55 

5. Generic Versus Individual Action 

Cincinnati Gas’ Tenneco. CNG, and 
Carnegie argue that the record does not 
support a generic or industry-wide 
response since the finding that pipeline 
bundled services are unlawful applies 
only to certain parts of the pipeline 
industry. Cincinnati Gas supports its 
contention by arguing that Table 2 in 
Order No. 636 overstates the percentage 
of sales capacity to total capacity. Table 
2 indicates that percentage to be 64.1 
percent. However, Cincinnati Gas 
maintains that the correct percentage is 
39.7 percent. Cincinnati Gas adjusted 
the Commission’s figures to account for 
four pipelines with no sales service 
which were not included in Table 2, 50 
percent standby service on various 
pipelines, 56 and conversions subsequent 
to the Table 2 data. 

The Commission may proceed by 
rulemaking or by adjudication. 67 Here, 
the Commission has elected to proceed 
by rulemaking because it views the 
industry-wide anticompetitive 
circumstance to be of sufficient breadth 
and complexity to necessitate industry¬ 
wide action in a timely and coordinated 
manner. The fact that a few pipelines 
have unbundled their sales and 
transportation services does not lessen 
the need to take generic action to 
complete the evolution of the pipeline 
industry as a whole to ensure there is 
the open access to the national gas 
pipeline grid needed to support the 
national gas market envisioned by 
Congress when it enacted the Decontrol 
Act. Cincinnati Gas* revisions to Table 2 
do not undermine the Commission's 
analysis in that it was appropriate to 
exclude pipelines with unbundled 
services to show the magnitude of the 
problem in the bundled part of the 
pipeline industry, which is a significant 
number of pipelines. In addition, the 50 
percent standby services should not be 
included as unbundled sales because 
the LDC can still take the bundled, city- 
gate, sales service and the stand-by 
service is not equivalent to that service. 
Last, even 39.7 percent is a significant 
ratio of sales capacity to total capacity 
when pipeline sales accounted for only 


•* Cost# and Benefits of the Final Restructuring 
Rule. Office of F.coao<mc Policy. FKRC (Washington. 
DCl Spring 1992. 

**• Under SO percent standby service, a firm sales 
customer may elect to receive 50 percent of its daily 
contract demand volumes as firm transportation 
sen ice for the shipment of gas purchased from any 
gas suppliers. 

•* Wisconsin Gat Co. v. FERG 770 F. 2 d 114a 
1166 (D C. Cir. 1965). 


18.8 percent of throughput. 68 In short 
under the most conservative estimate, 
gas customers are paying for more than 
twice the amount of capacity than they 
actually need for pipeline sales services. 

CNG and Carnegie also argue that the 
Commission has not shown that it9 
anticompetitiveness finding applies to 
them. Similarly, PGT argues that there is 
no record evidence that would 
substantiate a finding of undue 
discrimination against PGTs present 
tariffs or operations, or which ivould 
justify the ban against sales by PGT at 
the interconnection of its facilities with 
those of its sales customers. 

Because the Commission is 
determining rules of “general, 
prospective applicability” to solve 
“systemic problems of the natural gas 
(industry]”. 69 it does not need to 
examine the circumstances of individual 
pipelines. 70 Rulemaking is the 
appropriate vehicle for receiving 
industry-wide comment and data on 
rules fashioned to improve the 
competitive structure of open access 
transportation on a generic basis. 71 In 
Order No. 636, the Commission 
concluded that, in the current 
environment pipeline bundled, city- 
gate, firm sales services on an aggregate 
basis are unduly discriminatory because 
the transportation embedded within the 
firm sales services is superior to firm 
transportation. This circumstance has 
an adverse impact on the efficient 
national interstate gas market and 
individualized findings are not 
necessary. 71 Individual circumstances 


M Order No. 638 at p. 30.399. Table 2 . Cincinnati 
Gat further slates that only 6 out of the 20 pipelines 
on its revised table have sales contract demand 
volumes above 50 percent of total capacity. As a 
result, it claims, the disparity between reserved 
sales capacity and actual use is a problem that 
exists only in isolated pockets and does not support 
an industry-wide solution. Cincinnati misses the 
major point that the percent of capacity reserved for 
sales in isolation is meaningless. It is useful only 
when compared to the percent of capacity actually 
used for sales. Even on its revised table, 14 out of 
the 20 pipelines have a percent of capacity reserved 
for sales that is higher than the average of about 20 
percent of throughput being used for sales. In 
addition, the reduced percentages result in part 
from the adjustment for standby service. 

•• Wisconsin Gas Co v. FERG 770 F. 2 d 1144. 1166 
(D.G Ctr. 1965). 

70 Id. at p. 1165-68; Associated Gas Distributors v. 
FERG 824 F.2d 981.1008 (D.C. Cir. 1967). 

71 Wisconsin Gas Co. 770 F. 2 d at 1166 n. 36 

71 ACD. 824 F. 2 d at 1000 n. 4 and 1008 (The 

Commission is no! required to make individualized 
findings if it exercises its section 5 authority to take 
generic action because any tariff violating the rule 
would have an adverse effect on the interstate gas 
markets). 


are appropriately considered in the 
individual restructuring proceedings. 
Hence, this order will not consider 
whether certain pipelines should be 
excepted from any of the requirements 
adopted by Order No. 636 or resolve 
issues that are pipeline-specific rather 
than of a generic nature. Those matters 
will be considered in the individual 
restructuring proceedings and 
compliance filings. 73 

6. No-Notice Transportation 

CNG and Carnegie maintain that they 
cannot provide a reliable no-notice 
transportation service. Atlanta Gas 
argues that the Commission should have 
provided record evidence to 
demonstrate that pipelines can perform 
this service. The APGA, and the 
Tennessee Small General Service 
Customers Group and the Columbia 
Small Customer Group (Tennessee and 
Columbia Small Customers) object to 
the elimination of bundled, sales service 
for what they maintain is a hypothetical, 
theoretical, untested no-notice 
transportation service. Natural argues 
that the Commission did not engage in 
reasoned decisionmaking by mandating 
an untried no-notice transportation 
service where there can be no guarantee 
that the new system will prove as 
reliable as that currently in place. 

The Commission believes it is fully 
warranted in its prediction that the 
pipelines can provide a reliable no¬ 
notice transportation service. The 
pipelines themselves individually, and 
through INGAA. their trade association, 
provided the evidence at the January 22. 
1992 technical conference, that pipelines 
can provide no-notice transportation 
service. 74 This is further attested to by 
INGAA’8 statement that “INGAA 
believes that the pipeline and its 
customers can design a no-notice 
transportation service to provide 
customers with the same degree of 
reliability as previously available from a 
pipeline’s bundled merchant service." 75 
The Commission sees no rational basis 
why, as stated by INGAA, pipelines 
cannot perform a no-notice 
transportation service. They provided 
no-notice service as part of their 
bundled, city-gate, firm sales service. 
The changing of the place of sale and. in 
some instances, the identity of the seller 
of the gas. should not change the ability 
of pipelines to deliver the gas on a no- 


7B The Comml 8 KH»n has already issued several 
orders exempting pipelines from Order No. 636. £ 4 ?.. 
Freeport Interstate Pipeline Co.. 59 FERG f 61,378 
(1992). 

74 Technical Conference Tr. 36-36 
74 INGAA’s Petition at ia 
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notice basis. Thus, the concerns about 
no-notice transportation are 
unsupported and premature. 78 The 
parties should first address the no* •• 
notice transportation mechanics in their 
restructuring proceedings before a 
pipeline argues that it is impossible to 
provide a no-notice transportation 
service. 77 

7. Different Remedy 

Cincinnati Gas suggests that the 
Commission could have selected a less 
intrusive remedy by mandating that 
pipelines implement 100 percent standby 
transportation service within firm sales 
entitlement levels. 

The Commission believes that 
Cincinnati Gas’ suggested remedy would 
not be in the public interest. Retaining 
the bundled, city-gate, firm sales service 
would mean that other gas sellers would 
not be competing with the pipeline on an 
even basis because they could not offer 
the same sales services on the same 
basis. For example, the pipeline could 
make sales at the city-gate while other 
gas sellers would have to sell at the 
production area. Even assuming that the 
standby transportation is no-notice 
transportation, the pipeline will still 
have the natural incentive to favor itself 
in managing the pipeline system. A 
major purpose of the Commission in 
adopting Order No. 836 is to design rules 
to counter that economic incentive to 
discriminate in favor of a pipeline’s own 
bundled sales service. 78 

Moreover, the implementation of 100 
percent standby transportation service 
would continue the problems that Order 
No. 636 identified and sought to correct. 
That is. pipelines would remain liable to 
provide firm sales service and keep 
under contract the gas necessary to 
provide the service, even though the 
customer is taking the gas from the 
pipeline only at peak. This would tie up 
reserves and lead to higher prices and 
increased pipeline exposure to take-or- 
pay liability. It is more efficient to 
unbundle pipeline sales and capacity so 
that the pipeline can know exactly what 
are its obligations to its sales customers, 
maintain the necessary gas supply 
portfolio to meet those obligations, and 
fashion its sales rates accordingly. 

8. Reliance on the Decontrol Act 

Indiana Gas Company, Inc. (Indiana 
Gas), Tenneco, and Arkla argue that the 
Commission improperly relied on the 


ta C f Northern Indiana Public Service Company 
v. FERC, No. 90-1528. (D.C. Cir., Jan. 21,1992). 

TT See in fra for a discussion of “no-notice” 
transportation. 

7 * Cf. Tenneco Gas v. FERC. supra, slip. op. at 27- 
28, discussing the pipeline s “obvious incentive to 
favor its own marketing affiliate.” 


Decontrol Act to support its decision to 
unbundle sales and transportation 
services. For example, Arkla argues that 
the Decontrol Act did not change the 
NGA, did no more than eliminate 
wellhead price controls on the first sale 
of natural gas. and does not support the 
Commission's drastic changes to the 
present pipeline regulatory structure. 
Indiana Gas adds that the generalized 
legislative intent of the Decontrol Act 
does not support the radical 
restructuring of Order No. 636. 

The Commission recognizes that its 
mission under the NGA to protect 
consumers was not changed by the 
Decontrol Act. Indeed, as the 
Commission stated in Order No. 636, 
”[t]he Decontrol Act did not * * * alter 
the NGA’s consumer protection 
mandate.” 79 The Commission cited the 
legislative background to the Decontrol 
Act merely to show Congressional intent 
that the Commission act in accordance 
with the competitive conditions 
recognized by Congress in enacting the 
Decontrol Act, and not as evidence of a 
new statutory mandate. Indeed, the 
House Committee Report stated that the 
Commission’s “current competitive, 
open-access, pipeline system (should be] 
maintained” and further described the 
importance of open-access 
transportation as follows: 

The Committee stresses that these new 
rules, and especially the wide adoption of 
blanket certificates for nondiscriminatory 
open-access interstate transportation of 
nonpipeline gas, are essential to its decision 
to complete the decontrol process. All sellers 
must be able to reasonably reach the highest- 
bidding buyer in an increasingly national 
market. All buyers must be free to reach the 
lowest selling producer, and obtain shipment 
of its gas to them on even terms with other 
supplies. 80 

The House Committee Report further 
urged the Commission “to retain and 
improve this competitive structure in 
order to maximize the benefits of 
decontrol.” 81 The Commission 
exercised its NGA consumer protection 
mandate by “seek[ing] to guarantee that 
the competitive conditions that now 
obtain in the ‘wellhead’ or gas- 
production market will redound to the 
benefit of the gas consumers.” 82 The 
Commission did this by fashioning an 
open access transportation network 
w here all gas sellers have equal access 
to that regulated essential service to 

7 * Order No. 636 at p. 30.3097. 

•° H.R. Rep. No. 29.101st Cong., 1st Sess.. at p. 6. 

Id 

99 Panhandle Eastern Pipe Line Co.. 890 F.2d 435, 
436 (D.C. Cir. 1989). 


ensure efficient competition in the gas 
sales market. 83 

IV. Unbundling 

A. Pipeline Access to Capacity 

In Order No. 636. the Commission 
concluded that pipelines must unbundle 
the sales and transportation components 
of their bundled, city-gate, firm sales 
service. On the effective date of the 
pipeline’s Order No. 636 compliance 
filing, each bundled sales customer’s 
firm sales entitlement will be converted 
to an equivalent amount of unbundled 
firm sales service and to an equivalent 
amount of unbundled firm 
transportation service, 84 except as 
adjusted in the pipeline’s restructuring 
proceeding. In addition, the pipeline 
must provide access to downstream 
storage and may retain downstream 
storage only for system management 
and balancing and no-notice 
transportation purposes. 85 Furthermore, 
downstream pipelines must make 
available capacity they hold on 
upstream pipelines to the available 
downstream pipeline’s customers, if 
requested. 86 

Several petitioners argue that the 
pipelines should be allowed to retain or 
obtain capacity rights so that they can 
compete on an equal basis w r ith other 
gas sellers who can obtain capacity. 87 
For example, INGAA argues that 
”[o]nce a pipeline has fully unbundled, 
its merchant division should be able to 
contract Eor uncommitted capacity, take 
assignment of capacity under the 
capacity releasing programs and gain 
access to the no-notice service not 
subscribed by LDCs, as long as the 
pipeline honors the terms and conditions 
of service quality.’’ 88 Natural is 
concerned that it cannot make city-gate 
sales, w'hich puts it at a disadvantage 
vis a vis other marketers in providing a 
gas delivery service using rebundled 
transportation and storage. 

The Commission concludes that a 
pipeline cannot retain or obtain capacity 
downstream of the point of unbundling 
on its system except for storage as 
needed for system management and 
balancing and no-notice transportation 


• s Cf. Tenneco Gas v. FERC, supra, slip. op. a! 28, 
quoting the Department of Justice on the adverse 
impact on pipeline competitors for gas sales of a 
lower quality of access to transportation. 

M Conversions and adjustments are discussed 
infra. 

99 Storage is discussed infra. 

* e Upstream Capacity rights are discussed infra. 
91 Eg., INGAA. Natural, Marathon Oil Company 
(Marathon). Tenneco. KN Energy. Inc. (KN). ANR. 
Texas Gas Transmission Corporation (Texas Gas), 
and Questar Pipeline Company (Questar). 

•• Petition at 10. 
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purposes. More importantly, pipelines 
will be able to make sales in 
competition with other gas sellers. 
Assume that a pipeline has uncommitted 
capacity. Assume further that a gas 
customer wants to purchase gas from 
the pipeline. The pipeline then enters 
into an unbundled gas sales contract 
with its new customer, and a separate 
transportation agreement to ship the 
gas. In addition, the pipeline may act as 
the gas purchaser's agent and make all 
arrangements necessary for 
transportation of the gas. In this manner, 
the pipeline can compete, while 
maintaining the competitive and 
economic benefits that unbundling 
brings to the market place. And while it 
is true that their competitors can obtain 
such capacity either from the pipeline 
directly or via the capacity releasing 
mechanism, the Commission believes 
that on balance any advantage on a 
generic basis for those competitors will 
be minimal and does not warrant 
permitting pipelines to be capacity 
holders and gain the opportunity to 
favor themselves as gas sellers in the 
management of pipeline transportation 
facilities, including storage.*® 

B. Agency 

In Order No. 636 the Commission held 
thal a pipeline or any other merchant 
may act as the gas purchaser’s agent in 
making ail arrangements necessary for 
the gas to be transported and delivered 
to the gas purchaser. Order No. 636 also 
provides that a pipeline acting aB agent 
may receive a negotiated agency fee as 
part of its unregulated sales service and 
must act on a nondiscriminatory basis. 

Texas Gas asks the Commission to 
clarify that the pipetine merchant when 
it acts as a customer's agent in 
packaging pipeline services may 
repackage the unbundled sales and 
unbundled transportation by contract in 
such a manner that the actual title 
transfer is at a pooling point or market 
center, even if the point is downstream 
of the initial point of unbundling where 
the transportation service was 
separated from the sales service. Texas 
Gas adds that the unbundled 
transportation service would continue to 
be provided on a non-discriminatory 
basis originating at the point of 
unbundling and that the pipeline 
merchant service, as agent, would 
simply be permitted to act in a fashion 
similar to other merchants aggregating 
supplies. 


•• Cf Tenneco Ca* v. FERC. supra, s/ip. op al 17. 
1H. 27. 28 for a discu&aion of the pipeline** “obvious 
incentive to favor Its own marketing affiliate” fat 
27). 


The Commission denies Texas Gas* 
request for clarification. It is not clear 
why Texas Gas needs to retain title to 
its gaB beyond the point of unbundling. 
First, all agents (including the pipeline 
and other gas sellers) act on behalf of 
their principal, the gas purchaser. It is 
the principal that holds title to the gas 
and holds the right to use the pipeline 
capacity. Hence, all agents are similarly 
situated. With respect to aggregating 
supplies, the parties to a particular 
pipeline’s restructuring proceeding may 
consider and agree to “paper" pooling 
areas near the production area for the 
purposes of aggregation and balancing 
and the determination of penalties for 
all sellers of gas, including the 
pipeline.® 0 In addition, a pipeline's 
marketing affiliate could obtain capacity 
and retain title to gas in the same 
manner as nonaffiliated gas sellers, 
subject to Order No. 497’s standards of 
conduct and reporting requirements.® 1 

ANR asks for clarification that the 
non-discrimination standard would not 
preclude the negotiation of different 
levels of agency fees, end that there 
would be no limitation as to the 
operating division of the pipeline which 
would be able to act in an agency 
capacity. 

The Commission provided in Order 
No. 636 that the pipeline can act as an 
agent as part of its unbundled sales 
service.® 2 In addition, the Commission 
concluded that the pipeline's fee, if any, 
was a matter for negotiation between it 
and the gas purchaser on entering into 
their sales contract, and that the fee 
would be received as part of the price 
for selling gas and not as part of the 
transportation rate. Last, the 
Commission stated that the pipeline 
must act in a non-discriminatory manner 
in offering agency services. 

The Commission clarifies that the 
pipeline may not discriminate in 
providing the agency service but that the 
fee amount is a matter for negotiation. 
The Commission further clarifies that 
the pipeline’s sales division must 
provide the agency service. This will 
ensure that all gas sellers compete on an 
even basis in connection with the 
providing of agency services. If a 


•° At a paper pooling point title to the #hs may 
transfer to multiple purchasers from one seller even 
though there are no Interconnections with other 
pipelines at that point. No penalties are assessed to 
any of the purchasers as long as their aggregate 
scheduled volumes equal the aggregate volumes 
transferred at the point from the teller to the 
multiple purchasers. 

•* See. n.3. supra. 

•* 18 CFR 284.284(dJ (“A pipeline that provides 
unbundled sales service under this section may 
serve as an agent of the sales customer to arrange 
for any pipeline-provided service necessary to 
deliver their gas to the customer.*’) 


pipeline has no formal sales division, 
the agency service must be provided by 
its sales operating employees as an 
operational unit® 3 

C. Small Customer Service 

In Order No. 636, the Commission did 
not adopt the NOPR’s proposal to 
continue a bundled, city-gate, firm sales 
service for small customers. The 
Commission stated that those customers 
can be served reliably through a 
combination of unbundled sales, the no¬ 
notice transportation service, and the 
use of the pipeline or some other gas 
seller os the gas purchaser's agent to 
make all the arrangements necessary to 
deliver the gas to the small customer in 
the same manner as under the bundled, 
city-gate, firm sales service. In addition, 
the Commission stated that the small 
customers could continue to receive firm 
transportation under a one-part 
volumetric rate computed at an imputed 
load factor similar to the manner in 
which their current sales rates are 
determined. 

APGA. the State of Louisiana. City 
Gas Company (City Gas), and the 
Tennessee and Columbia Small 
Customers argue that the Commission 
erred in failing to exempt small 
customers from mandatory unbundling. 
They maintain that small customers do 
not have the ability to operate in an 
unbundled environment to secure their 
former reliable service at a reasonable, 
negotiated rate. They are concerned 
about maintaining service without any 
supply disruptions and about their 
disadvantage in bargaining for just and 
reasonable gas prices. 

The Tennessee and Columbia Small 
Customers also argue that the 
Commission gave no reason why the 
continuation of bundled sales service for 
small customers would interfere in a 
material way with implementation of 
Order No. 636. 

As discussed below, the Commission 
is sympathetic to the concerns raised by 
small customers. The Commission will 
make several changes to Order No. 636 
to address those concerns. As a result, 
the Commission does not think it is 
necessary to grant rehearing as to the 
request to make an exception to 
unbundling for small customers but will 
grant rehearing to make other 
adjustments for small customers (as 
discussed, infra). The Commission does 
not grant rehearing on this point for 
several reasons. First, the Commission 
believes that there should be no 
exceptions to unbundling. As stated 
earlier, an exception would mean that 


• a See 18 CFR 284.28a 
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all gas sellers would not be competing 
on an even basis by offering the same 
sales services in the same production 
area market. Second, an exception is not 
needed for small customers because 
they can be served reliably through a 
combination of unbundled sales, no¬ 
notice transportation, and agency 
services. Those services will enable the 
small customers to receive gas when 
needed to serve their customers on a 
reliable and timely basis (see infra on 
no-notice transportation service). In 
addition, the competitive sales market 
will keep the prices reasonable for gas 
and agency services of both pipeline 
and nonpipelines gas merchants. Should 
the small customers believe that the 
pipeline prices are not reasonable, 
because of the exercise of market 
power, they may seek appropriate relief 
from the Commission. 

Moreover, as discussed below, the 
Commission is adopting a one-year 
transitional period (from the effective 
date of the pipeline’s blanket certificate) 
with respect to pipeline gas prices for 
small customers only. 94 During that 
period, the Commission is requiring 
pipelines, under their blanket sales 
certificates granted by Order No. 630, to 
sell gas to those customers that elect to 
purchase gas from the pipeline at rates 
that are cost-based. The Commission is 
doing this in order to give small 
customers adequate time to make 
alternate supply arrangements. For 
example, they may need more time to 
arrange to aggregate their gas purchases 
from different suppliers. As discussed 
below, the Commission will monitor 
those rates under the blanket sales 
certificates. 95 And, the Commission 
recognizes those customers’ unique 
status by requiring pipelines to provide 
this cost-based service only for the 
small customers. 

City Gas asks the Commission to 
clarify that pipelines will be required to 
compute small customer transportation 
rates on a one-part volumetric basis at 
the imputed load factor underlying the 
pipeline’s currently effective small 
customer sales rate. The Commission is 
granting rehearing to require pipelines 
that, on May 18,1992, offered a small 
customer sales or transportation service 
on a one-part volumetric basis at an 
imputed load factor to offer all its firm 
transportation services, including no¬ 
notice transportation, on the same basis, 
including the same eligibility criteria, to 
small customers. In addition, the 


• 4 ThiB one yeer transition period will effectively 
give small customers two years to plan and adjust 
to their new responsibilities under Order No. 83G. 

#s Issues with respect to pregranted abandonment 
are discussed infra. 


Commission is requiring those pipelines 
to consider in the restructuring 
proceedings enlarging the size of the 
small customer class from its existing 
size up to 10,000 Mcf or Dth/day. In the 
Commission's judgment, this will 
continue to protect the small customers. 
But the Commission will not give them a 
special marketing advantage. Therefore, 
the Commission will preclude the small 
customer from shipping gas under 
available interruptible transportation 
service on the pipeline or from shipping 
gas as a replacement shipper under the 
capacity releasing mechanism before it 
exhausts its firm entitlement to service 
under a small customer rate schedule. 98 
The pipeline's tariff cannot be any more 
restrictive than the restrictions specified 
in this Order. The rates revised as part 
of the compliance filing must continue to 
maintain existing small customer 
classes as part of the transportation 
rates. The rate for the smali customer 
class must be computed using a load 
factor no less than the load factor used 
to compute the existing small customer 
rate (see rate discussion infra ) because 
the Commission did not direct the 
elimination of those rate differentials in 
Order No. 036. 

V. Open Access Transportation Rules 

This Part addresses the rehearing and 
clarification requests with respect to the 
essential aspects of, and terms and 
conditions for, open access 
transportation. 

A. Transportation Equality 

Order No. 630 adopted new 
regulations §8 284.8(b)(2) and 284.9(b)(2) 
to require an open-access pipeline that 
offers firm and interruptible service to 
provide those services on a basis that is 
equal in quality for all gas supplies, 
whether purchased from the pipeline or 
elsewhere. While Order No. 630 did not 
adopt a uniform code of terms and 
conditions of service, it did codify two 
general principles in the regulations and 
did state that a pipeline must have tariff 
provisions governing, at least, certain 
named transportation matters. This part 
V.A. addresses issues raised with 
respect to terms and conditions of 
service. 97 

1. Current Contracts 

INGAA asks the Commission to 
clarify that pipelines can renegotiate 
with current shippers in order to 
establish operating terms and conditions 
and to reflect the new competitive 


•• These conditions are explained below in the 
Transportation Rates section. 

Flexible receipt and delivery point issues are 
discussed infra. 


situation. The Commission clarifies that 
pipelines can, subject to Commission 
approval in the restructuring 
proceedings, propose and renegotiate 
changes to their operating terms and 
conditions which are related to 
complying with Order No. 636. 

2. Definition of Capacity 

Peoples Gas System, Inc. (Peoples 
Gas) argues that the pipelines must be 
required to define "capacity” as an 
operating term in thetr tariffs so that the 
parties to the restructuring proceeding 
have an empirical definition. While the 
amount of capacity available is 
important in allocating capacity among 
shippers, the Commission will not 
require a definition of capacity in 
pipeline tariffs. Issues involving the 
amount of capacity are pipeline-specific 
matters that will vary by pipeline and 
by season. Of course, capacity must be 
decided in light of generally accepted 
engineering standards. The Commission 
will require the pipelines to address this 
issue in the restructuring proceedings. 

3. Imbalances Penalties 

Destec Energy, Inc. (Destec) asks the 
Commission to state that to the extent a 
pipeline has positive and negative 
imbalances existing simultaneously on 
its system, that such imbalances should 
be netted out, for penalty purposes, on a 
pro rata basis with imbalance penalties 
imposed only upon those shippers who 
remain out of balance after such netting 
out. 98 The Fuel Managers Association 
makes the same netting out argument: 

"If the pipeline experiences an 
excessive net imbalance during a month, 
only those customers that accrue an 
excessive monthly imbalance of a 
similar nature as the pipeline’s 
excessive net imbalance, i.e .. a positive 
or negative imbalance, should be 
penalized for their monthly 
imbalances." 99 

Without reaching the merits of this 
particular argument, the Commission 
observes that penalties are a matter to 
be resolved in the restructuring 
proceedings and not for generic action. 
The pipelines' penalties are, of course, 
subject to the equality principle. 

The Industrial Groups 100 argue that 
with the adoption of SFV for rate design. 


•• The American Paper Institute. Inc. (American 
Paper Institute) makes the same argument. 

•• Petition at 24. 

100 Process Gas Consumers Group. American Iron 
and Steel Institute. Georgia Industrial Group. 
Association of Businesses Advocating Tariff Equity, 
California Industrial Group. California 
Manufactures Association, and California League of 
Food Processors. 
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pipelines should not be able to retain 
penalty or cashout revenues that would 
enable them to profit more from 
penalties than from throughput. The 
Commission sees no relationship 
between SFV and penalties, which are 
designed to inhibit action that is 
inimical to the operational integrity of a 
pipeline system. 

Consolidated Edison Company of 
New York, Inc. (ConEd) is concerned 
about multiple pipeline imbalance 
penalties for pipeline to pipeline 
deliveries where it delivers its 
scheduled amount into the first pipeline 
and takes that amount from the last 
pipeline but intermediate deliveries are 
over that amount. It argues that 
pipelines participating in those 
interactions should bear the 
responsibility for deliveries from 
pipeline to pipeline and suggests that the 
Commission require pipelines to 
establish in their tariffs scheduling and 
balancing procedures for multiple 
pipeline interactions. 

Without ruling on the merits of 
ConEd’s argument, the Commission 
concludes that this is a matter for the 
restructuring proceedings and not for 
generic action. The Commission 
observes, however, that this appears to 
be a matter between the upstream 
pipeline and its shipper about the extent 
of the former’s liability for downstream 
penalties. 

4. Interconnection Priority 

Amoco Production Company (Amoco) 
argues that it is necessary to require that 
a shipper’s type of transportation on a 
downstream pipeline should control 
access to the downstream pipeline 
without regard to the type of 
transportation used on the upstream 
pipeline. 101 It states that “this principle 
should be applicable to gathering 
feeding mainline transportation, to 
upstream pipeline arrangements 
interconnecting with downstream 
pipelines, and to upstream arrangements 
with one shipper feeding downstream 
arrangements to another shipper all on 
the same pipeline.” 102 

Brymore Energy, Inc. (Brymore) sets 
out an elaborate statement of priorities 
and asks the Commission to either order 
its suggested priorities to be 
implemented on all interconnects with 


101 It provides this example: “if interruptible 
transportation feeds downstream firm 
transportation, the priority at the interconnect point 
would be superior to other interruptible 
transportation at that point. If firm transportation 
feeds downstream interruptible transportation, the 
priority at the interconnect point would be inferior 
to other firm transportation at that point.” Petition 
at 3. 

108 Id 


interstate pipelines, or, in the 
alternative, to call a technical 
conference to establish such 
priorities. 103 

The Commission will not, as part of 
this generic rulemaking, mandate 
interconnection priorities. Those 
priorities involve terms and conditions 
of service. As such, they must be 
developed and established according to 
the equality principle that pipelines 
must provide their services on a basis 
that is equal in quality for all gas 
supplies transported under that service. 
However, the details of the terms and 
conditions of service are matters that 
must be addressed in the restructuring 
proceedings. 

5. Upstream/Downstream Fuel 

ConEd is also concerned about 
upstream and downstream fuel 
requirements and their impact on 
contract quantities. It believes it should 
be able to adjust contract quantities to 
reflect changed fuel requirements in 
order to maintain city-gate quantity 
levels. It suggests that pipeline tariffs 
and service agreements should provide 
firm customers with the right to adjust 
contract quantities to correspond to 
changes in upstream and downstream 
fuel requirements, that such changes 
should not be treated as part of the 
pipeline’s transportation queue for 
service, and that the design of pipeline 
facilities should take such flexibility into 
consideration. 

Without reaching the merits of this 
argument, the Commission concludes 
that fuel requirement issues are matters 
that must be considered in the 
restructuring proceedings. 

6. Multiple Pipeline Gas Quality 
Specifications 

ConEd is also concerned about 
pipeline gas quality specifications. It 
states that in multiple pipeline 
transportation “pipelines are best 
positioned to resolve differences in 
quality specifications and in quality 
levels at pipeline interconnects.” 104 It 
states that “upstream pipelines engaging 
in multiple pipeline interactions must 
assume the responsibility of delivering 
to the downstream pipeline gas which 
meets the quality specifications 
contained in the downstream pipeline’s 
tariff [and] * * * pipelines agreeing to 
provide downstream service must agree 
not to unilaterally change their quality 


108 Brymore’s priorities include both scheduling 
and curtailment and it set forth priorities for 
interconnections between interstate pipelines and 
LDCs' interstate pipelines and non jurisdictional 
supply facilities and interstate pipelines. 

104 Petition at 7. 


specifications where such changes 
would be inconsistent with the quality 
specifications of the upstream pipeline 
and would thereby result in rejection of 
gas tendered.” 106 

The Commission concludes that gas 
quality specification issues are matters 
that must be considered in the 
restructuring proceedings. 

7. First-Come/First Served Queue 

Tejas Power Corporation (Tejas) 
argues that existing first-come, first- 
served queues for firm or interruptible 
transportation queues should be 
abolished in conformity with the 
Commission’s right of first refusal 
mechanisms, which are designed to 
allocate capacity to customers who 
value it the most. Tejas recommends 
replacing the first-come, first-serve 
queue with a “system of bidding for 
priority of service” or “at a minimum 
* * * the formation of new queue on a 
regular basis after implementation of the 
Rule.” 106 It adds this is especially 
important for interruptible queues. 

Northern Indiana Public Service 
Company (Northern Indiana) argues that 
interruptible service priority rights 
based on queue dates must be 
eliminated. It maintains that the 
grandfathered queue dates will give 
certain shippers power over capacity, 
leaves the door open to unregulated 
capacity brokering and buy/sell 
arrangements, and could discourage 
new entrants into the gas market. It 
argues that if the Commission does not 
abolish queue date priorities, it must 
require pipelines to publish existing 
queue lists for interruptible 
transportation and storage services 
along with a utilization history. 

Without reaching the merits of Tejas' 
or Northern Indiana's arguments, the 
Commission will not address 
prematurely here any queue issues as 
they relate to capacity obtained from the 
pipeline. The Commission notes that the 
pipelines must post available firm and 
interruptible capacity on their electronic 
bulletin boards so that potential 
shippers may choose between pipeline 
and released capacity. How the 
pipelines allocate their own capacity 
among multiple aspirants for that 
capacity is an issue that must be 
considered in the restructuring 
proceedings. If a dispute arises during 
the restructuring discussion that cannot 
be resolved by the parties, the 
Commission will resolve those disputes 
when the pipeline makes its scheduled 
compliance filing, or earlier, if brought 


l0 * Id. at 7, e. 

I0# Petition at 10. 
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before the Commission. The 
Commission further notes that 
mandatory implementation of capacity 
release mechanisms on the pipelines 
may affect queues because released 
capacity will be a significant alternative 
transportation option for acquiring 
transportation capacity, 

8. Security of Service 

Brooklyn Union Gas Company 
(Brooklyn Union), et al. 101 argue that 
“security of service” issues must be 
addressed by the Commission, that is, 
the "pipeline [must] be responsible for 
redelivery at the city gate of quantities 
of gas equivalent to those delivered into 
the pipeline by or for, each firm 
transportation shipper, even in the event 
of overruns by other shippers.” 100 They 
state that the pipeline must use or 
impose tools to discipline the system, for 
example, "the installation of real time 
metering equipment^ the development of 
predetermined allocation procedures, 
and the availability of dispatchers on a 
twenty-four hour basis” and 
"meaningful [overrun) penalty 
charges.” 109 

The Commission agrees with Brooklyn 
Union, et al., that as a general matter, 
pipelines are responsible for delivering 
to shippers the amount of gas injected 
into the pipeline. These issues involving 
this responsibility, such as exceptions 
and disciplinary tools, must be 
considered as part of the restructuring 
proceedings. 110 

B. Electronic Bulletin Boards 

Order No. 636 requires pipelines to 
provide timely and equal access to all 
information necessary for buyers and 
sellers to arrange for capacity 
reallocation and requires this 
information to be provided on electronic 
bulletin boards (EBB). American Paper 
Institute, Brymore, ConEd, Industrial 
Groups, Kern River Pipeline Co. (Kern 
River). Mobil Natural Gas Co. (Mobil), 
Natural Gas Clearinghouse, Natural Gas 
Supply Association/Indicated Producers 
(NGSA), New Jersey Natural Gas Co. 
(New Jersey Natural), PSE&G. and UGI 
Utilities (UGI) seek rehearing or 
clarification of the requirements for 
EBBs. 

Several petitioners 111 argue that the 
Commission erred in failing to adopt 


107 ConEd and Public Service Electric and Gas 
Company (PSEAG). 

108 Petition at 7. 

109 Id. at 7 n. 7 and 8. 

* 10 The Commission rejects Cincinnati Cat' 
request that the Commission impose a Uniform Gaa 
Day. because the Commission has no jurisdiction 
over most production area gas sales. 

111 American Paper institute, Brymore. Natural 
Gas Clearinghouse. NGSA, and New fersey Natural. 


uniform national standards for EBBs. 
These parties assert that uniform 
standards are necessary to eliminate 
inefficiencies and promote development 
of market centers. They assert that 
without standardization of interfaces 
and formats, access to many EBBs will 
be very costly. Brymore Energy a6ks the 
Commission to establish a Task Force to 
act as a catalyst in the process of 
developing standards, and Natural Gas 
Clearinghouse asks the Commission to 
establish a technical conference for this 
purpose. 

During the past year, the 
Commission’s staff has been auditing 
the performance of and access to 
pipeline EBBs. Based upon that 
information, the Commission agrees that 
standardization of information content, 
display formats, and software is 
extremely important and would greatly 
enhance the efficiency of the capacity 
release program to the benefit all users 
of the pipeline system. The Commission 
believes that the lack of uniform 
standards can hamper efficient 
movement of gas across pipelines and 
can inhibit the development of market 
centers. The Commission, however, does 
not have sufficient information at this 
time to prescribe and mandate uniform 
standards beyond those contained in 
Order No. 636. The Commission strongly 
encourages the industry to develop its 
own uniform standards and conventions 
for use of EBBs without Commission 
intervention. Although the Commission 
will not initiate a generic proceeding to 
address appropriate uniform standards 
at this time, the Commission will hold a 
technical conference in the near future 
in order to determine the progress made 
by the industry in developing 
interactive, user-friendly EBBs and 
uniform standards. 

American Paper Institute. ConEd, 
Mobil and NGSA ask the Commission to 
require the pipeline to include the terms 
and conditions for access to EBBs in 
their tariff filings. These parties assert 
that access agreements are often one¬ 
sided and the Commission should 
review the pipelines’ tariffs to assure 
that they are reasonable and non- 
discriminatory. 

The Commission agrees. The terms 
and conditions of access to EBBs must 
be just and reasonable and must be 
included in the pipeline's tariff. The 
Commission directs the pipelines to 
include these provisions in the 
compliance filings. 

American Paper Institute asks the 
Commission to clarify the EBBs must be 
operational and meet the Commission’s 
criteria no later than the effective date 
of the pipeline's tariff filing 


implementing Order No. 638. Rochester 
Gas & Electric (Rochester Gas) asserts 
that the EBBs must be operational as 
soon as possible, even before the 
pipeline-is in compliance with Order No. 
636. 

In some cases, pipelines may 
implement capacity releasing prior to 
implementing the remainder of the 
restructuring requirements. 112 The 
Commission clarifies that the 
appropriate date for EBBs to go on-line 
is no later than the effective date of the 
tariff sheets implementing the capacity 
releasing mechanism. 

The standards of conduct adopted in 
this rule require that to the maximum 
extent practicable, the pipeline's 
transportation employees and its gas 
marketing employees must function 
independently of each other. 113 The 
EBB is part of the transportation 
function and, thus, the regulations 
already require that the EBB personnel 
function independently of the gas 
marketing personnel to the maximum 
extent practicable. Because the EBB is 
an integral part of the transportation 
operation, further separation is not 
feasible. 

Rochester Gas raises the issue of the 
proprietary nature of EBB information 
by stating that it assumes pipelines will 
permit anyone to access, download, and 
disseminate data from the EBBs. The 
Commission clarifies that it does not 
consider the information that must be on 
the EBB to be proprietary. 

Mobil argues that the EBBs should be 
interactive, and that a potential capacity 
buyer should be able to respond to the 
offer and close the deal on the EBB 
without intervention of the pipeline. The 
Commission believes that interactive 
EBBs will enhance the efficiency of the 
system and, therefore, directs pipelines 
to provide for interactive bulletin boards 
if feasible on the particular system. A 
pipeline must explain in the 
restructuring proceeding why it believes 
that an interactive EBB is not 
appropriate on its system. 

Kern River asks the Commission to 
clarify that historical information does 
not have to be accessed on the bulletin 
board, but can be maintained off-line. 
The request for clarification is granted. 
Historical data does not have to be 
accessed on the EBB. As the 
Commission stated in Order No. 636, the 
pipeline must keep daily back-up 
records of the information displayed on 
their EBB for at least three years, and 


11 * * 11 Northern Natural Gas Co.. 59 FERC H 61.362 
(1992); Northern Border Pipeline Co.. 59 FERC | 
61,312 (1992). 

1,9 18 CFR 284.266. 
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should permit users to review those 
records, which should be reasonably 
accessible. 114 In addition, Order No. 636 
provides that pipelines must periodically 
purge completed transactions from 
current files so that EBB users do not 
have to sift through massive amounts of 
historical data to find current 
information. 115 Archived information 
should be available for a reasonable fee 
in electronic form. Pipelines are directed 
to include procedures for back-up, 
archiving, and retrieval in their tariffs. 

C. Capacity Reallocation 

In Order No. 636, the Commission 
adopted, in new § § 284.242 and 284.243, 
two new capacity reallocation programs. 
The Commission announced that it will 
not approve new individually authorized 
capacity brokering and other capacity 
assignment mechanisms. The 
Commission, in a separate order issued 
April 8,1992, amended the terms and 
conditions of existing capacity brokering 
and other assignment programs to 
conform to the capacity reallocation 
regulations adopted in Order No. 636. 116 
However, the Commission allowed 
capacity assignments and reassignments 
in effect on the effective date of a 
pipeline’s capacity reallocation 
mechanism to continue in effect, 
provided the original capacity holder 
retains its capacity through the 
restructuring proceeding mechanism. In 
addition, all capacity assignments must 
be done under the new mechanisms 
once they become effective. This 
includes buy/sell arrangements where 
an LDC purchases gas in the production 
area from an end user or merchant 
designated by an end user, ships the gas 
on its (the LDC’s) own capacity, and 
sells the gas to the end user at the retail 
delivery point. 117 The Commission, 
however, permitted buy/sell 
arrangements in effect on the effective 
date of a pipeline’s capacity reallocation 
program to continue in effect provided 
the LDC retains its capacity through the 
restructuring mechanism. In addition, 
the Commission required that the 
pipeline post particulars of the buy/sell 
deals on its electronic bulletin board to 
make those transactions public. 

As a general matter, the Commission 
denies rehearing on these issues. 
However, the Commission will make 
several changes on rehearing to the 
capacity assignment mechanisms. The 
most significant change is that shippers 


114 Order No. 636 at 68. 

»»•/</. 

1 *• Algonquin Cas Transmission Co., 59 FERC | 
61.032 (1992). 

117 El Paso Natural Cas Co.. 59 FERC \ 61.031 
(1992). 


can release capacity for any period of 
less than one calendar month without 
prior posting on the EBB or bidding for 
the released capacity. Those releases 
must be announced on the EBB as soon 
as possible after the transaction 
commences, but no later than forty-eight 
hours, 118 and no roll-over9 or 
extensions will be permitted without 
prior notice and opportunity to bid for 
the capacity. 

1. Jurisdiction Over Capacity Brokering 
Activities 

The Public Service Commission of the 
State of New York (New York PSC), 
Atlanta Gas, and UGI maintain that the 
Commission has no jurisdiction over the 
assignment of capacity rights by an LDC 
to a customer on the LDC’s system 
because the LDC is not a jurisdictional 
transporter of gas. APGA contends that 
the Commission has no authority to 
require municipalities to comply with 
the § 284.243’s capacity releasing 
procedures and limitations because 
municipalities are not subject to 
Commission jurisdiction under either the 
NGA or the NGPA. 

The Commission rejects the 
contention that it lacks jurisdiction over 
the assignment of capacity by LDCs. In 
Texas Eastern Transmission Corp ., 119 
the Commission resolved the 
jurisdiction question as follows: 

Since the brokering, or assignment, of 
transportation capacity will control the 
access to that capacity, the Commission 
believes that brokering is tantamount to 
transportation. Therefore, brokering 
constitutes a new transportation service, 
subject to the Commission’s jurisdiction, that 
is not covered directly by existing NGA 
section 7(c) transportation authorizations. 120 

The Commission amplified that 
analysis in the rehearing order by 
stating that there will be a movement of 
gas in interstate commerce by the 
assignee of capacity rights, ’’[B]y 
controlling such capacity, (the assignors] 
are effectively determining by whom, 
and under what circumstances gas will 
be transported” and are using the 
pipeline’s facilities a9 if they were the 
assignors’ facilities. 121 The Commission 
added that the NGA does not limit the 
Commission’s jurisdiction to the actual 
physical transportation or delivery of 
natural gas and that a narrow 


11 • The Commission believes that forty-eight 
hours is an appropriate and feasible period for 
requiring posting unless a pipeline can demonstrate 
that some short extension of the maximum time is 
necessary for operational reasons. 

n * 48 FERC 1 61.240 (1989), order on reh g. 51 
FERC l 61.170 (1990). 

1,0 Id. 48 FERC J 61.248 at p. 81.873. 

181 Texas Eastern Transmission Corp., 51 FERC 
| 61.170 at p. 61.452 (footnote omitted). 


construction of the Commission’s 
jurisdiction would create a regulatory 
gap and a significant dilution of the 
Commission’s regulatory authority over 
the pipelines themselves. 

The Commission adheres to that 
analysis and conclusion that the 
Commission has NGA jurisdiction over 
the brokering or assignment of capacity 
by LDCs, and this is irrespective of 
whether the assignee is an LDC 
customer or. as Atlanta Gas maintains, 
a replacement shipper within the same 
state. 122 

The Commission also believes that 
petitioners have not recognized the 
essence of a capacity assignment. In 
effect, the pipeline is temporarily 
abandoning service to the releasing 
shipper and instituting service to the 
replacement shipper. Both of those 
activities are subject to the 
Commission’s jurisdiction under NGA 
sections 1(b) and 7 (b) and (c). 

The Commission agrees with the 
APGA that municipalities are beyond 
the jurisdiction of the Commission. 123 
However, this means only that 
municipalities need not be certificated 
to transport gas on their own 
systems 124 or to participate in 
jurisdictional capacity brokering or 
releasing mechanisms. 125 However, this 
does not mean that municipalities are 
entitled to release capacity on an 
interstate pipeline without complying 
with the procedures pertinent to the 
pipeline’s releasing mechanism. It 
means only that the municipalities need 
not be certificated to release capacity. 
The Commission’s clarification in Texas 
Eastern Transmission Corp, that “all the 
conditions imposed upon program 
participants do not apply to 
municipalities” is not applicable where 
the conditions pertain to the mechanics 
of the release by and through the 
pipeline. 126 In that circumstance, the 


*** Accordingly, contrary to the United 
Distribution Companies (UDC) and New York PSC. 
the Commission’s issuance of a limited certificate of 
public convenience and necessity to firm shippers, 
to the extent necessary and solely for the purpose of 
releasing firm capacity. 18 CFR 284.243(g). was 
appropriate. 

1,1 Texas Cas Transmission Corp.. 55 FERC 
161.208 (1991); and Texas Eastern Transmission 
Corp.. 51 FERC \ 81.170 (1990). Nor are 
municipalities' rates and service regulated by most 
state Commissions. 

114 Northwest Alabama Cas District. 42 FERC 
1 61.371 (1988). 

1,4 Texas Cas Transmission Corp.. 55 FERC 
161.208 at p. 61.698 (1991). 

1,4 Texas Eastern. 51 FERC 1 81.170 at p. 81.454 
(1990). 
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capacity releasing mechanism is no 
different from any other pipeline term or 
condition of service with which the 
municipality must comply. 

2. Retention of Capacity Brokering 

Several petitioners argue that the 
Commission should have allowed 
capacity brokering programs to 
continue 127 or, at least, grandfathered 
existing programs. 128 

NYSE&G argues that capacity 
brokering is more in tune with private 
contractual arrangements and is 
superior to prearranged deals under 
capacity releasing because the latter 
permits preemption by a “better offer,*’ 
which is an “invitation to 
controversy.” 129 The CNG LDCs argue 
that capacity brokering is superior 
because the LDCs “may temporarily 
broker capacity to their own end 
users.” 130 Several petitioners argue 
retention of capacity brokering along 
side of capacity releasing will provide 
pipelines with the incentive to market 
released capacity, for example, in 
competition with their own interruptible 
transportation. 131 New York PSC argues 
that capacity brokering should not be 
replaced because, under releasing, the 
pipelines are unnecessary middlemen 
and can underbid the LDCs to keep 
interruptible service. It also maintains 
that it is aware of no complaints against 
the programs on six pipelines serving 
New York State. 

Atlanta Gas. New York PSC, UG1 and 
CNG argue that the capacity releasing 
mechanism is too time consuming, too 
administratively complex, imposes 
additional transaction costs, and 
reduces flexibility. Hadson Gas 
Systems, Inc. (Hadson) similarly 
contends that the new capacity 
releasing rule will discourage the 
development of a secondary capacity 
market because the required posting of 
prearranged deals raises the possibility 
of deal stealing which will cause 
potential assignors to either fashion 
complicated, ambiguous, and confusing 
arrangements or just not attempt it at 
all. 

The Commission upholds its decision 
not to approve new individually 
authorized capacity brokering and other 


i27 N ew York state £ 10 ^^ & Gas Corporation 
(NYSE&G). New jersey Natural. CNG LDCs. 
Wisconsin Distributor Group. PSE&G. the Industrial 
Groups, and New York PSC. 

'*• CNG LDCs. Indiana Gas contends, without 
supporting argument, that “Order No. 636 should be 
amended to establish capacity brokering programs." 
Request for Rehearing at 7. 

**• Petition at 7. “Best Offer" is discussed infra. 

130 Petition at 5. 

131 PSE&G and Wisconsin Distributor Croup. 


capacity assignment certificates. 132 The 
Commission believes it is desirable for 
efficiency and administrative reasons 
for all allocations to be effected through 
the pipeline to avoid the possibility of 
discriminatory allocations. For example, 
the possibility exists that LDCs might 
favor their own end-users in ways that 
constitute potential undue 
discrimination. In addition, contrary to 
the rehearing contentions, the 
Commission believes that the two new 
generic capacity allocation mechanisms 
of § § 284.242 and 284.243 of the 
Commission’s regulations are adequate 
substitutes for existing programs and 
will eliminate the potential for 
discrimination, while facilitating the 
development of the secondary 
transportation market. 

The Commission believes that the 
mechanism for prearranged deals under 
the capacity releasing program will 
permit parties to fashion permanent or 
temporary capacity reallocations in a 
manner similar to capacity brokering. In 
that vein, as discussed below, the 
Commission is permitting releases for 
less than thirty days (up to 29 days) to 
be effected without prior posting on the 
EBB or bidding on the released capacity. 
Those releases must be announced on 
the EBB as soon as possible, but no later 
than forty-eight hours, after the 
transaction commences and no rollovers 
or extensions are permitted without 
prior notice on the EBB and an 
opportunity to bid. 

The opportunity for potential 
competitors to bid is appropriate 
because it permits someone to make a 
better offer and obtain the capacity. 

This may enable the releasing shipper to 
receive more revenue for its firm 
capacity. The posting of the prearranged 
deal is appropriate in order to keep all 
deals public so that discrimination can 
be detected and prevented. The 
pipelines are not unnecessary 
middlemen but perform the function of a 
public clearinghouse for all transactions. 
In addition, the EBBs should give 
releasing shippers exposure to more 
replacement shippers and pipelines will 
be able to combine releases to make 
them more marketable. The pipelines 
will have an adequate incentive to 
market released capacity because of the 
fee that they can receive to actively 


,s * The Commission's decision to amend the 
terms and conditions of existing capacity brokering 
and other, capacity assignment programs to 
conform to Order No. 636 s capacity allocation 
mechanisms was effected in Algonquin Gas 
Transmission Co.. 59 FERC J 61.032 (1992). Hence, 
the Commission will address objections to that 
decision in the rehearing of that order and not here. 
That order will be issued contemporaneously with 
Order No. 636-A. 


market capacity. Moreover, as open 
access transporters, the pipelines must 
accommodate requests for service, if 
their own or released capacity is 
available. In addition, the pipelines must 
offer their own capacity on the EBB. The 
Commission views the competition 
between interruptible transportation 
and capacity releasing as part of a 
healthy secondary capacity market. The 
Commission does not believe that the 
lack of complaints on six pipeline 
systems is relevant to the devising of a 
generic capacity reallocation program 
for the entire pipeline industry. 

As discussed further below, the 
Commission has adjusted the capacity 
reallocation mechanism to 
accommodate some of the arguments 
made by petitioners. However, the 
Commission has done that without 
compromising the central purpose of 
adopting the capacity allocation 
mechanism in lieu of capacity 
brokering—notice and oversight of the 
assignment of pipeline capacity. As 
modified, the Commission does not 
believe, based upon its experience with 
the gas industry, that capacity releasing 
will be too time consuming, too 
administratively complex, impose 
unreasonable costs, or unduly reduce 
flexibility. Rather, the Commission 
believes that an efficient, appropriately- 
priced capacity releasing mechanism 
can be fashioned to create an efficient, 
flexible, competitive, and reasonable 
secondary market for pipeline capacity 
while, at the same time, avoiding the 
potential for discrimination. Specific 
details of capacity releasing are 
discussed below in the section dealing 
with specific rehearing requests on 
those details. 

3. Voluntary Reallocation of Firm 
Transportation Capacity 

Under new § 284.243, an open access 
pipeline must provide a capacity 
releasing mechanism that lets shippers 
voluntarily reallocate all or part of their 
firm transportation capacity to any 
person. The capacity release mechanism 
would operate through the pipeline’s 
electronic bulletin board, and the 
replacement shipper would contract 
with the pipeline for the reallocated 
capacity, with the releasing shipper 
receiving a credit for the proceeds of the 
release. Except when necessary to 
respond to petitioners' arguments below, 
the Commission will not repeat Order 
No. 636’s discussion of the mechanics of 
capacity releasing. 

a. Exceptions for short term or small 
volume transactions. Several petitioners 
contend that the Commission should not 
subject short-term (one to three months) 







36146 Federal Resister / Vol. 57. No. 156 / Wednesday. August 12, 1992 / Rules and Regulations 


or small volume transactions (less than 
5.000 to 10.000 Dth) to the bidding 
requirements of the capacity release 
mechanism. 135 Instead, they contend 
the Commission should allow parties to 
consummate these transactions on their 
own, subject only to posting the deal on 
the pipeline’s electronic bulletin board. 
They contend that the requirement for 
advance posting and bidding in Order 
No. 636 would be too administratively 
difficult for short term or low volume 
releases and therefore could inhibit the 
efficient allocation of capacity. 

As a policy matter, the Commission 
believes that the public interest is 
served by fostering a robust secondary 
market in pipeline firm capacity. At the 
same time, the Commission seeks to 
ensure that the efficiencies of the 
secondary market are not frustrated by 
unduly discriminatory access to this 
market. To balance these objectives, the 
Commission will modify the regulations 
to permit firm shippers to find their own 
replacement shippers and release 
capacity to those shippers for any 
period of less than one calendar month 
without having to comply with the 
bidding requirements of $ 224.243. The 
same maximum rate would apply to 
these transactions as to other capacity 
release transactions. Releases under this 
exception must be posted on the 
electronic bulletin board as soon as 
possible, but no later than forty-eight 
hour9, after the release transaction 
begins. Parties will be prohibited from 
rolling-over such agreements or granting 
extensions without complying with the 
requirements for prior notice and 
bidding. 

The exception from the bidding 
requirements for short-term releases will 
not relieve the pipeline from its 
obligation to devise capacity releasing 
procedures facilitating short-term 
releases. 134 The Commission expects 
that, in most instances, capacity release 
mechanisms can be implemented which 
will permit releases for one day or less 
at any time during a month, and provide 
for release transactions to be finalized 
within twenty-four hours of posting. The 
Commission recognizes that meeting 
such goaU may not immediately be 
achievable by all pipelines. Pipelines 
proposing significantly greater 
restrictions need to justify them and 


1,3 B.g m United Distribution Companies. New 
York PSC, the Industrial Croups. Northern 
Distributor Croup. New England C.as Distributor 
Group. Associated Gas Distributors (AGO), and 
ANR. 

134 Stock and commodity exchanges, for example, 
consummate such transactions In very short time 
periods and. with the availability of existing 
computer technology, pipelines can design workable 
short term releasing mechanisms. 


explain in their compliance filing when 
they will be able to adopt less restrictive 
conditions. 

Accordingly, the Commission will 
modify § 224.243 to add a new 
paragraph (h) as follows: 

(1) A release of capacity by a firm shipper 
to a replacement shipper for any period of 
less than one calendar month need not 
comply with the notification and bidding 
requirements of paragraphs (c) through (e) of 
this section. A release under this paragraph 
may not exceed the maximum rate. A firm 
release under this paragraph must be noticed 
on the pipeline's electronic bulletin board as 
soon as possible, but not later than forty- 
eight hours after the release transaction 
commences. 

(2) A firm shipper may not rollover, extend, 
or in any way continue a release under this 
paragraph without complying with the 
requirements of paragraphs (c) through (e) of 
this section and may not re-release to the 
same replacement shipper under this 
paragraph until thirty days after the first 
release period has ended. 

Given the modification for short terra 
releases, the Commission does not find 
that a separate exception for low 
volume releases is needed. The short 
term modification will permit release of 
any amount of capacity for less than 
thirty days. Volumes of up to 10,000 Dth 
per day for more than this period may 
be significant and compliance with the 
notice and bidding requirements should 
not create any administrative 
difficulties. 

b. Priority issues —(1) Priority for pre¬ 
arranged deals . The Commission in 
Order No. 636 established capacity 
releasing under § 284.243 as a 
nondiscriminatory vehicle for pipeline 
transportation customers to release 
capacity voluntarily on a permanent or 
temporary basis. In general, capacity 
would be released to the person offering 
the highest rate and offering to meet the 
other terms and conditions of the bid. 
The Commission recognized, however, 
that permitting parties to continue to 
prearrange deals for redistributing 
capacity would facilitate capacity 
reallocation. Permitting prearranged 
deals would provide pipeline customers 
with an incentive to market their 
unneeded capacity actively rather than 
simply posting the capacity on the 
pipeline’s bulletin board. In $ 284.243, 
the Commission therefore gave priority 
to prearranged deals: The replacement 
shipper under the prearranged deal 
would receive the capacity so long as it 
was willing to match any better offer. 
Several petitioners argue that the order 
of priority established in Order No. 636 
should be modified. 

Several petitioners argue that a 
releasing LDC should be able to 
designate replacement shippers without 


exposure to the bidding process. 135 
They argue that such priority would 
ensure that the released capacity 
remains on the LDC’s system, so that the 
LDCs would not lose revenues from the 
diversion of capacity to off-system 
markets. The Industrial Groups argue 
that, in the alternative, the Commission 
should permit releases to be conditioned 
on the replacement shipper using the 
released capacity to deliver gas to 
customers served by the releasing LDC. 

American Paper Institute argues that 
existing end-use customers should have 
priority to released capacity if they are 
willing to bid the maximum rate. 

Peoples Natural Gas Company (Peoples 
Natural Gas) similarly argues that an 
end-user behind an LDC should have 
priority if it matches the price of a third 
party bidder even though it does not 
match other terms and conditions. 

The Commission does not believe that 
revising its priority provisions for 
capacity release is necessary. The 
purposes of the capacity release 
provisions were twofold: First, to ensure 
that notice would be given for all 
capacity reallocations and second, to 
give parties an opportunity to bid a 
higher rate so that allocative efficiency 
is enhanced by allotting capacity to the 
shipper placing the highest value on the 
capacity. As discussed previously, the 
Commission is excepting short term 
releases from the bidding requirement. 
However, the Commission will not 
permit a general exception for all 
releases to a designated shipper. Such 
an exception would involve a large 
number of significant transactions and 
therefore would greatly undermine the 
allocative efficiency goal sought to be 
achieved by the bidding requirement. 
Elimination of the bidding requirement 
also is not necessary to enable LDCs 
and end-users to consummate beneficial 
deals to allocate capacity. Under the 
capacity release mechanism, an LDC 
can negotiate a prearranged deal with 
an end user and that end user will 
receive the capacity as long as it 
matches the best offer. Thus, an end- 
user under a prearranged deal meeting 
these conditions will be assured of 
receiving the capacity. 

(2) Priority for shippers on the 
pipelines firm queue. Brymore argues 
that the Commission’s priority for 
prearranged deals at the maximum rate 
is unfair to shippers that have been on a 
pipeline’s queue for firm capacity, and 
that shippers on the firm queue should 
receive priority if they match the best 
bid. O & R Energy. Inc. (O & R Energy) 


134 CNG LDC*. Alabama Gas Coiporatton 
(Alabama Gas), and the Industrial Groups. 
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asserts that, under certain Commission 
approved tariffs, parties hqve made 
transportation prepayments to hold a 
place in a pipeline’s queue, payments 
which may be refundable if capacity is 
not available or the buyer withdraws its 
request. O & R Energy requests that the 
Commission modify § 284.243 to provide 
that the pipeline must first discharge its 
tariff obligations to potential shippers in 
its firm transportation queue. 

The Commission does not believe 
shippers on a pipeline’s firm queue 
should be accorded priority over 
prearranged deals. First, as pointed out 
above, the capacity release mechanism 
was not intended to prohibit 
prearranged deals, but to ensure that 
notice of all such deals was 
provided. 136 Second, the pipeline’s 
queue applied only to the allocation of 
the pipeline’s own capacity and never to 
released or brokered capacity. The 
Commission in Order No. 636 also 
modified the role of the firm queue by 
requiring that available pipeline firm 
capacity must be posted on the 
electronic bulletin board and allocated 
to the shipper making the best offer. In 
the restructuring proceedings, however, 
the parties should consider whether the 
existing firm queue or other provisions 
provide the best method for allocating 
the pipeline’s available firm capacity 
when identically valued bids for 
pipeline capacity are received. The 
Commission will clarify that if a 
pipeline, firm queue is eliminated, 
deposits to retain position on the queue 
must be returned according to the terms 
of the pipeline’s tariff. 

(3) Priority for sale of pipeline 
capacity. Order No. 636 did not adopt 
the NOPR’s proposal that the pipeline 
may sell its own available firm capacity 
prior to reselling that of a releasing 
customer. 137 Instead, the pipeline must 
post its available firm capacity on the 
electronic bulletin board so that 
potential shippers can elect whether to 
purchase the pipeline’s or releasing 
shippers' capacity. Some pipelines have 
requested the Commission to reinstate 
the provision allowing pipelines to sell 
unused capacity ahead of released 
capacity. 138 ANR and Tenneco, for 
example, argue that if released capacity 
is sold prior to pipeline capacity, the 
pipeline may be unable to sell its firm 
capacity, thereby raising transportation 
rates for all customers. They contend 


'*• By requiring that capacity is to be awarded to 
the prearranged deal only when no better offer is 
received, the capacity release mechanism ensures 
that the capacity goes to the highest valued use. 

187 Order No. 636 at p. 30.419. 

* 3 * E.g.. ANR. CIG. Tenneco. and Questar 
Pipeline Company (Questar). 


that customers unable to release 
* capacity will therefore be paying higher 
rates which will subsidize customers 
that can release capacity. 139 CIG asks 
the Commission to permit pipelines to 
sell their interruptible capacity prior to 
the release of firm capacity arguing that 
otherwise, firm customers that cannot 
release capacity will not be able to 
mitigate the reservation fees they pay. 

The Commission adheres to the 
requirement in Order No. 636 that 
pipeline capacity (firm and interruptible) 
must compete with released capacity. 
Competition between pipeline capacity 
and released capacity helps ensure that 
customers pay only the competitive 
price for the available capacity. 

Granting preferences to pipeline 
capacity over released capacity could 
interfere with and frustrate competition 
and artificially raise the price of pipeline 
capacity to new shippers. Shippers 
seeking capacity should be able to select 
the transportation option (pipeline firm, 
released firm or pipeline interruptible) 
with the terms and price that best fits 
their needs. The pipelines are free to 
respond to releases of capacity as 
competition dictates, within the limits 
and requirements of the Commission’s 
regulations. 140 Affording preference to 
pipeline capacity over released capacity 
also could reduce the incentive for 
shippers to post released capacity. 

Further, the capacity release 
mechanism was intended to create a 
robust secondary market for pipeline 
capacity in which unneeded firm 
capacity would be available to shippers 
requiring that capacity. This allocation 
process should forestall the construction 
of unneeded new capacity, which in turn 
will result in lower costs for pipelines 
and all their firm shippers. 

c. Terms and conditions —(1) 
Determination of Best Bid —i. Should the 
pipeline or releasing shippers determine 
the best bid? The Commission in Order 
No. 636 provided that releasing shippers 
can set the terms and conditions for the 
release of capacity and that the pipeline 


* 8 * * Tenneco and ANR. 

140 The petitioners suggest that according 
pipeline capacity a preference over released 
capacity would result in reduced rates for all 
customers due to increased sale of pipeline 
capacity. However, any incremental sales of 
pipeline capacity would not affect the customers' 
rates In the short run. A pipeline's current rates are 
set in its tariff and generally .are revised only when 
the pipeline files for new rates under section 4 of 
the Natural Gas Act. Thus, even if pipeline capacity 
was given the requested preference, the pipelines 
would retain the incremental revenues and would 
not have to reflect these revenues until an 
unspecified future date when the pipeline filed to 
raise its rates generally. In contrast, under the 
capacity release mechanism the releasing shipper 
immediately obtains a lower cost by receiving the 
proceeds from the release. 


must allocate the released capacity to 
the person offering the highest rate, not 
over the maximum rate. Recognizing the 
multiplicity of releasing scenarios that 
could arise, the Commission determined 
that the parties in the restructuring 
proceedings should determine what 
constitutes the best offer. 141 

Several petitioners 142 request that 
the Commission clarify that the 
releasing shipper should be the 
appropriate party to determine the best 
offer, not the pipeline. Gas Company of 
New Mexico suggests that either the 
releasing shipper be given the ultimate 
decision to determine best offer or. 
alternatively, the choice "should be 
based on the total economic benefit 
provided to the releasing shipper." It 
posits that this approach would better 
deal with situations in which a releasing 
shipper may be releasing capacity on 
multiple pipelines. The Northern 
Distributor Group, Destec, and Fuel 
Managers Association request 
clarification that releasing shippers 
should be able to use criteria other than 
price to choose replacement shippers. 
The Industrial Groups supports allowing 
releasing shippers to determine the best 
bid, but further argues that regardless of 
who decides, payment made by 
customers as part of their retail rates 
should be taken into account in 
determining the best bid. It argues that 
since customers of LDCs have been 
paying for pipeline capacity through 
their retail rates, they should not have to 
pay the effective maximum rate for 
released capacity. 

On the other hand, some petitioners 
request that the Commission establish 
specific parameters for determining the 
best bid. 143 For instance, Spot Market 
Corporation of the State of Texas. (Spot 
Market Corporation) is concerned about 
the operation of capacity release on the 
RGT system. It maintains that because 
PGT has a low transportation fee, every 
potential replacement shipper will bid 
the maximum amount and that a screen 
of factors must be used to establish 
priority. 


141 Order No. 636 at p. 30.418. 

142 E.g.. United Distribution Companies. AGD. 
Long Island Lighting Company (L1LCO). CNG LDCs. 
Wisconsin Distributor Group. UGI. Northern 
Distributor Group, the Industrial Groups. Destec. the 
Fuel Managers Association. Midland Cogeneration 
Venture (Midland Cogeneration), and the 
Pennsylvania Public Utility Commission 
(Pennsylvania PUC). 

148 National Independent Energy Producers 
(NIEP) (recommending objective generic standards 
such as net present value, first-come/first-served, or 
pro-rationing, but also giving weight to the opinion 
of the releasing shipper): Brymore (all other things 
being equal, e.g.. rate and term, the shipper 
guaranteeing the highest load factor usage should 
receive capacity). 
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The Commission will clarify its 
position with respect to terms and 
conditions and best bids. Due to the 
variety of releasing conditions that may 
exist, the Commission will not establish 
only one methodology for evaluating 
best bids, but will use the following 
approach. 

The pipeline’s tariff must include an 
objective and non-discriminatory 
economic standard for determining best 
bids. Releasing shippers may rely upon 
this standard in structuring their 
capacity releases, but are not required 
to do so. If a releasing shipper does not 
specify a standard, the standard in the 
pipeline's tariff will apply. 

Releasing shippers may include in 
their offers to release capacity 
reasonable and non-discriminatory 
terms and conditions to accommodate 
individual release situations, including 
provisions for evaluating bids. All such 
terms and conditions applicable to the 
release must be posted on the pipeline's 
electronic bulletin board and must be 
objectively stated, applicable to all 
potential bidders, and non- 
discriminatory. For example, the terms 
and conditions could not favor one set 
of buyers, such as end users of an LDC, 
or grant price preferences or credits to 
certain buyers. The pipeline’s tariff also 
must require that all terms and 
conditions included in offers to release 
capacity be objectively stated, 
applicable to all potential bidders, and 
non-discriminatory. 

ii. Pooling and aggregating capacity. 
NIEP argues that the Commission’s 
capacity release mechanism should 
permit pooling arrangements under 
which a replacement shipper obtains a 
pool of capacity rights on different 
pipelines from an LDC. The replacement 
shipper can use capacity from each 
pipeline and pays the LDC a weighted 
average price for the entire pool. 

Based on NIEP*s description, the 
average price term may in some 
instances appear to conflict with the 
regulations providing that the rate for 
released capacity cannot exceed a 
pipeline’s maximum rate. As NIEP 
recognizes, the average price will be 
higher than the maximum rate on at 
least one pipeline. However, within the 
constraints of the regulations, the 
Commission intends for its capacity 
releasing program to be as flexible as 
possible in order to promote efficient 
releases. A pooling arrangement, such 
as the one NIEP describes, potentially 
could be accomplished depending upon 
how the transaction is structured. 

The APGA and Municipal Gas 
Authority of Georgia request that the 
Commission clarify that it will permit a 
program where firm capacity holders 


aggregate their unused firm capacity for 
release by the pipeline. They propose 
that the pipeline receive a commission 
of ten percent of all revenues, with the 
remainder credited to the Firm capacity 
holders in proportion to the amounts of 
unutilized firm capacity that they made 
available. 

The Commission Finds nothing in the 
regulations promulgated by Order No. 
636 that would prevent Firm capacity 
holders from aggregating firm capacity 
on the same or different pipelines to 
enhance its marketability for release. 144 
If more than one shipper is aggregating 
capacity, the shippers involved would 
have to determine among themselves 
how to allocate the credit from the 
release. The Commission further 
clariFies that the pipeline would be 
eligible to receive a negotiated 
marketing fee only if it actively markets 
the capacity. 

iii. Length of contract. American 
Paper Institute contends that the length 
of contract should not be taken into 
account in determining bid value, 
because not all gas users can commit to 
long term contracts. The Commission 
will not eliminate length of contract 
from the determination of best bid since 
a releasing shipper may consider 
contract duration to be an important 
consideration in releasing capacity. 

(2) Creditworthiness. Several 
petitioners contend that the releasing 
party should have the right to condition 
its release on the replacement shipper 
demonstrating its creditworthiness or 
paying an amount in advance. 145 
Because the replacement shipper is 
contracting with the pipeline for 
released capacity, it must satisfy all the 
pipeline’s tariff provisions governing 
eligibility. 146 In the pipeline’s 
restructuring proceedings, however, the 
pipelines need to develop tariff 
procedures to effectuate and expedite 
the capacity releasing mechanism. For 
example, pipelines may develop tariff 
provisions permitting bidders to pre¬ 
qualify under their eligibility standards. 

(3) Peak day restrictions. Northern 
Illinois Gas Company (Northern Illinois 


144 In Order No. 636. the Commission gave an 
example of a shipper holding capacity from the Gulf 
of Mexico to New York being able to release its 
capacity between those points at up to the 
maximum rate for the path from the Gulf to New 
York. Order No. 636 at pp. 30,420-21. Similarly, a 
shipper holding capacity on an upstream and 
downstream pipeline. which together provide a path 
from the Gulf to New York, could aggregate that 
capacity for a single release. Each block of capacity 
could be sold at up to the maximum rate on each 
pipeline and the transaction would have to be 
posted on each pipeline's electronic bulletin board 
144 Eg. LiLCO and New England Gas 
Distributors. 

144 Order No. 636 at p 30.418. 


Gas), et at. 141 is concerned about its 
• ability to ensure that it has adequate gas 
volume flowing into its system on peak 
days. To deal with this problem, it 
asserts that, although replacement 
shippers generally should be able to 
make use of flexible delivery points, a 
releasing shipper should be able to 
restrict the replacement shipper’s use of 
released capacity to primary delivery 
points either generally or in certain 
demand conditions. The Commission is 
not sure how restricting replacement 
shippers to primary delivery points 
would promote adequate gas flows on 
peak days since the gas flowing would 
be that of the replacement shipper. 
However, the Commission clarifies that 
a releasing shipper may include terms 
and conditions, such as recall rights, 
that will ensure it has adequate peak 
day transportation. 148 The Commission 
also notes that a party holding capacity 
to a primary delivery point always will 
have priority over a firm shipper using 
that delivery point as a secondary 
delivery point on an interruptible basis. 

(4) Minimum price. Western 
Resources. Inc. (Western Resources) 
asks for clarification that the releasing 
shipper may specify a minimum price. 
The Commission 90 clariFies. 

(5) Consistency of release conditions 
with pipeline tariff. ANR asks the 
Commission to clarify that any 
conditions and/or restrictions that may 
apply to the released capacity must be 
consistent with ANR's tariff and/or the 
original agreement between ANR and 
the releasing shipper. The Commission 
clariFies that all terms and conditions 
must not conflict with the pipeline’s 
tariff, but notes that, under § 284.243(f). 
the pipeline may agree to release the 
releasing shipper from liability under its 
contract. In addition, of course, the 
releasing shipper can establish 
additional terms and conditions specific 
to its release, such as providing for 
recall rights. 149 

(6) Other preferential terms and 
conditions. The American Paper 
Institute is concerned that potential 
releasing shippers may attempt to add 
terms and conditions which will tie the 
release of capacity to other 
compensation paid to the releasing 
shipper, such as an LDC requiring the 
potential replacement shipper to pay a 
certain price for local gas transportation 
sendee or a producer conditioning the 
release of capacity on the purchase of 
the producer’s gas. The American Paper 


141 Peoples Gas Light and Coke Company, and 
North Shore Gas Company. 

See Order No. 636 at p. 30.418. 

144 Order No. 636 at p. 30,418. 
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Institute requests the Commission to 
clarify that such ties will not be 
permitted. Brymore is concerned about 
the possibility of abuse by releasing 
shippers favoring affiliates or requiring 
compensation outside of the 
reassignment process. 

The Commission shares these 
concerns. The Commission reiterates 
that all terms and conditions for 
capacity release must be posted and 
non discriminatory, and must relate 
solely to the details of acquiring 
transportation on the interstate 
pipelines. Release of pipeline capacity 
cannot be tied to any other conditions. 
Moreover, the Commission will not 
tolerate deals undertaken to avoid the 
notice requirements of the regulations. 

d. Releasing rights of holders of 
upstream and downstream capacity. 

The Commission in Order No. 636 
provided for flexible delivery points, in 
part, to achieve a broad and meaningful 
capacity releasing program. 150 The 
Commission provided that such delivery 
points must be within the firm 
transportation capacity to which the 
shipper is entitled and, as an example, 
pointed out that a downstream LDC 
could deliver capacity upstream, but 
that an upstream LDC could not deliver 
gas downstream. 151 

Arizona Electric Power Cooperative. 
Inc. (Arizona Electric) argues that the 
Commission should not prevent a 
downstream replacement shipper from 
using an upstream shipper's capacity 
and adding additional downstream 
capacity to complete the journey. 
Arizona Direct Customers interprets the 
Commission's discussion as a 
prohibition on releases by upstream 
customers and contends that such a 
rigid interpretation should not prohibit 
"operational" releases on grid-like 
transmission networks where, it asserts, 
substantial deliveries are by 
displacement. Alabama Gas asks the 
Commission to modify Order No. 636 to 
provide that downstream shippers may 
not reallocate their capacity to shippers 
seeking upstream receipt points. It 
argues that permitting downstream 
shippers to release capacity upstream is 
unfair because the upstream shippers do 
not have the reciprocal ability to release 
capacity in the downstream market. 


»*° Order No. 636 at p. 30.429. 

1,1 As the Commission pointed out a shipper 
with transportation capacity from the Gulf of 
Mexico to New York City could release any 
transportation capacity between thoae two points, 
including transportation for a shorter haul. Order 
No. 636 at pp. 30.420-21. Thus, the releasing shipper 
could release capacity from, the Gulf of Mexico to 
Atlanta to one replacement shipper and. 1/ feasible, 
simultaneously release capacity from Atlanta to 
New York to a second replacement shipper (or use 
that capacity to transport its own gas). 


Alternatively, it argues that whenever a 
downstream shipper releases capacity 
to an upstream shipper, the "hole" 
remaining from the unused downstream 
capacity should be reallocated to an 
upstream shipper so that it can release 
capacity further downstream. 

The Commission's discussion in Order 
No. 636 provided an illustration of the 
point that a shipper can release only 
that capacity it has a right to use and for 
which it is paying. Thus, the capacity 
release mechanism treats all shippers 
equally. The upstream shipper can 
release only the transportation capacity 
it holds by paying a reservation fee and 
cannot release capacity that it has not 
reserved. 152 Upstream shippers can, of 
course, purchase downstream capacity 
and combine it with other capacity for 
delivery to downstream points. 
Ultimately, the determination of the 
capacity available for release on each 
pipeline must be determined in the 
individual restructuring proceedings 
based on the operational characteristics 
of each pipeline, including such factors 
as the availability of flexible delivery 
points. The Commission will not permit 
the reallocation of capacity between 
upstream and downstream shippers as 
proposed by Alabama Gas. Such a 
proposal is not only unduly complex, but 
it would deprive the downstream 
shipper of the ability to sell capacity 
which it has reserved by paying the 
reservation fee. 

e. Rate cap. The Commission’s 
regulations provide that the pipeline 
must allocate released capacity to the 
shipper offering the highest rate, not 
over the maximum rate. 158 Several 
petitioners raise questions about the 
maximum rate for released capacity set 
by this provision. 

(1) Elimination or modification of the 
rate ceiling. Tenneco and Northwest 
Pipeline Corporation (Northwest) argue 
that released capacity should not be 
subject to any price cap. They argue that 
removing the price cap will permit 
capacity to be allocated to the user 
placing the highest value on the capacity 
and will eliminate the need for 
determining an allocation method when 
more than one party bids the maximum 
rate. Northwest contends that any 
amounts received above the maximum 
rate should be shared between the 
releasing shipper and the pipeline. 
Alternatively, Tenneco suggests that the 
rate cap should be based on an estimate 
of the costs of constructing additional 


lfts For example, a shipper paying a reservation 
fee for capacity from point A to point B could 
release only that capacity, because it has not paid a 
reservation fee for capacity beyond point ft. 

,M Section 264.243(e). 


facilities that otherwise would be 
necessary if capacity was not released. 

Based upon the information in this 
proceeding, the Commission will not 
remove the rate cap because the market 
for released capacity has not been 
established to be sufficiently 
competitive so that releasing shippers 
will not be able to exert market 
power. 154 Thus, the extent of 
competition in the secondary release 
market may not be sufficient to ensure 
that the rates for released capacity will 
be just and reasonable. The Commission 
will not permit any replacement shipper 
to pay more than the Commission 
established maximum just and 
reasonable rate for capacity. 

Permitting pipelines to share in 
amounts received above the maximum 
rate, as Northwest proposes, could 
permit the pipeline to recover scarcity 
rents through the release program that it 
would not ordinarily receive. 
Northwest's revenue sharing approach 
might further create an incentive for a 
capacity constrained pipeline to 
withhold new construction because of 
the prospect of deriving additional 
revenues from the resale of capacity 
above the maximum rate. The 
Commission further will not permit the 
maximum rate for released capacity to 
be based on construction estimates, 
because such a rate could exceed the 
maximum tariff rate on file for the 
pipeline. 

Western Resources requests 
clarification of the maximum rate 
provision, contending that the 
benchmark for released capacity should 
be the interruptible rate and that some 
pipelines may not offer interruptible 
transportation after the restructuring. 
The Commission will clarify that the 
maximum rate for released capacity is 
the maximum firm rate, not the 
interruptible rate. Under the capacity 
release provisions of § 264.243. a 
customer is releasing firm capacity. The 
replacement shipper pays the pipeline 
both the usage rate and the reservation 
fee determined by the bidding process 
(up to the maximum rate). The releasing 
shipper then receives a credit for the 
reservation fee paid by the replacement 
shipper. 155 


See Farmers Union Central Exchange. Inc. v. 
FERC. 734 F.2d 1486. 1510 (D C. Clr. 1984) (market 
forces must be sufficient to hold rates to reasonable 
levels). 

IM The releasing shipper receives a credit toward 
its reservation fee because it pays this fee monthly 
to reserve capacity on the pipeline and the 
replacement shipper is acquiring the ability to use 
this reserved capacity. The releasing shipper does 
not receive a credit related to the usage fee because 
It has not paid the usage fee in advance. The usage 

Continued 
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(2) Items included in determining the 
maximum rate. Two petitioners raise 
questions about the items included in 
the rate cap and about the treatment of 
refunds. AGD asks whether the rate cap 
includes all surcharges applicable to the 
capacity (e.g. transition costs and GR1 
charges) and the administrative fee and 
the revenue-sharing amount (“incentive 
fee”). Phillips Petroleum Company, 
Phillips Gas Marketing Company and 
GPM Gas Corporation (Phillips) argue 
that replacement shippers should share 
in refunds if the replacement shipper is 
paying more than the ultimately 
determined just and reasonable rate. 

The Commission agrees that the cap 
should include all fees paid by the 
releasing shipper, which would include 
surcharges and transition costs, and that 
replacement shippers can, in 
appropriate circumstances, share in 
refunds if their rate exceeds the just and 
reasonable rate ultimately determined. 

But the Commission does not agree 
that the capacity can be resold at a rate 
including the pipeline marketing fee. 15 ® 
The marketing fee is not part of the cost 
of the transportation being released and 
the replacement shipper should not pay 
more than the maximum transportation 
rate for the capacity it is acquiring. The 
marketing fee represents the cost of 
finding a replacement shipper and 
therefore the releasing shipper should 
pay this fee, since it is the one marketing 
the capacity. 

(3) Incremental rates. Midland 
Cogeneration and Southern California 
Edison Company (SoCal Edison) raise 
issues regarding the application of the 
capacity release mechanism to pipelines 
with incremental or “vintaged” rate 
structures and Midland Cogeneration 
requests a technical conference on this 
issue. Midland Cogeneration contends 
that under vintage pricing rate 
schedules, incremental customers will 
effectively be shut out from participating 
in the capacity releasing because they 
are competing to release capacity with 
rolled-in customers paying a much lower 
rate. It asserta that the incremental 
customer therefore will not be able to 
mitigate its capacity costs while rolled- 
in customers will have excellent 
prospects of recovering all their capacity 
costs. Midland Cogeneration and SoCal 
Edison put forward a number of 


charge reflects the pipeline's variable cost and is 
paid on the volume of gas actually shipped. After 
the release of capacity, the replacement shipper, not 
the releasing shipper, is the party shipping gas and 
therefore the replacement shipper is responsible for 
paying the usage charge to the pipeline. 

'*• As discussed later, the Commission is no 
longer permitting pipelines to recover the costs of 
operating the capacity release mechanism through 
an administrative fee. 


solutions to this problem, including 
revenue pooling, granting priority to 
incremental releases, and establishing a 
single price floor based on the 
incremental rate or an average rate. 

The Commission cannot and will not 
make a generic determination on the 
various methodologies proposed by 
Midland Cogeneration and SoCal Edison 
since resolution of such issues may 
depend on the characteristics of the 
pipeline and the services it offers. The 
parties in restructuring proceedings 
involving incremental rates should 
consider and propose methodologies to 
ensure that the capacity release 
mechanism operates efficiently and that 
all parties are treated fairly and 
equitably, without undue discrimination. 

f. Credit to releasing shippers —(1) 
Credits exceeding reservation fee. In 
§ 284.243(f), the Commission provided 
that releasing shippers will receive a 
credit towards their reservation fee for 
the proceeds of any release. A number 
of petitioners have raised the issue of 
whether releasing shippers can retain 
revenues exceeding their reservation fee 
if they pay discounted rates. Western 
Resources asks the Commission to 
clarify that if the rate paid by the 
replacement shipper is greater than the 
rate paid by the releasing shipper, the 
capacity holder should receive a credit 
for the release revenues and thereby 
receive the benefit of its bargain in 
gaining a long-term discounted rate. On 
the other hand, ANR argues that if the 
net revenues from the release exceed 
the releasing shipper’s reservation fee. 
the pipeline should retain the 
incremental revenues, because that is 
consistent with the Commission’s intent 
to allow the marketplace to set the price 
of services and would prevent 
overcontracting for firm capacity. 
Northern Natural Gas Company 
(Northern Natural) contends that the 
Commission should not permit 
discounted firm transportation to be 
released. It contends that the pipeline 
entered into those contracts based on 
the needs of the customer and the 
particular competitive situation with 
respect to end use markets and suppliers 
and that it would be inequitable for the 
discounted shipper to release that 
capacity. CIG asks that pipelines be 
allowed to address, in their restructuring 
proceedings, whether and to what 
extent capacity releasing shippers must 
share their revenue with other system 
users. 

The Commission clarifies that a 
releasing shipper paying discounted 
rates is entitled to receive proceeds from 
a release even if such proceeds exceed 
its reservation fee. This ensures that 


shippers holding capacity have the 
incentive to release that capacity when 
others place a higher value on the 
capacity than the capacity holders do. 
The Commission will not limit 
competition by exempting discounted 
fixed-rate firm contracts from the 
capacity release mechanism nor will it 
permit the pipeline to retain incremental 
proceeds. Since the pipeline is not 
releasing the capacity, no efficiency or 
other procompetitive goal would be 
furthered by allowing it to retain 
incremental proceeds. If shippers 
holding discounted transportation are 
permitted to release that capacity, the 
pipeline is no worse off; the pipeline still 
receives the same total reservation 
charge for which it contracted with the 
releasing shipper. 

(2) Credits for capacity not sold. 
Brooklyn Union suggests that, even if 
released capacity of one month or more 
is not resold, the pipelines should credit 
the releasing shipper with an amount 
based on the pipeline’s return on equity 
and related taxes. It argues that its 
proposal would provide pipelines with 
an incentive to maximize throughput by 
placing pipelines at risk for the same 
proportion of fixed costs as the MFV 
rate methodology and would therefore 
obviate the need to mitigate costs in 
connection with SFV rates. The 
Commission rejects this proposal. Under 
the releasing mechanism, the pipeline 
should not be at risk for selling capacity 
held by shippers; the releasing shippers 
have contracted for the capacity and 
therefore they should bear the risk if the 
capacity cannot be resold. 

g. Effect of capacity release on 
interruptible transportation —(1) 
Requirement to provide interruptible 
transportation. American Paper Institute 
claims that one pipeline proposed to 
discontinue offering interruptible 
transportation based on Order No. 636 
and requests the Commission to clarify 
that pipelines will still be required to 
provide interruptible transportation 
after implementation of Order No. 636. 
Section 284.9 of the Commission 
regulations specifically requires that 
interstate pipelines must “offer 
transportation service on an 
interruptible basis.” 

(2) Contribution of interruptible 
transportation to recovery of fixed 
costs. A number of petitioners raise 
questions about the cost allocation and 
revenue responsibility to be assigned to 
interruptible transportation after 
capacity release has been 
implemented. 157 They point out that the 


IM Northwest. Western Resources. Questar. 
NIEP. APGA. New Jersey Natural. Municipal Gas 
Authority of Georgia, and INGAA. 
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Commission's traditional approach has 
required that interruptible 
transportation customers contribute to 
the recovery of the pipeline's fixed cost 9 
based on an estimated volume of 
interruptible transportation. However, 
they contend that once capacity release 
is implemented, interruptible 
transportation will face competition 
from released capacity and that 
estimating the volume of interruptible 
transportation that will be sold, and its 
rate, will be exceedingly difficult, 
particularly since the parties have no 
prior experience with a capacity release 
program. Some petitioners contend that 
if fixed costs remain in interruptible 
rates and interruptible volume or 
average interruptible rates decrease, the 
pipeline may not be able to recover the 
costs assigned to interruptible 
transportation. 158 

Some of these petitioners propose that 
the Commission depart from its previous 
practice of projecting interruptible 
volume and revenues and instead set 
firm rates without considering 
interruptible transportation. 159 If the 
pipeline is able to market interruptible 
transportation, the pipeline would then 
have to credit such revenues to the firm 
capacity holders. They propose, to 
provide the pipeline with an incentive to 
market interruptible transportation, the 
pipeline would retain a portion of the 
proceeds as a marketing fee, 160 

In Order No. 636, the Commission did 
not address the manner in which fixed 
costs should be allocated to 
interruptible service. However, the 
Commission recognizes that the 
implementation of capacity release 
mechanisms and the potential use of 
seasonal contract entitlements, 
discussed below, may affect the level of 
interruptible transportation and that the 
throughput mix between firm and 
interruptible services, therefore, will 
have to be considered by the parties in 
the restructuring proceedings. 161 The 
parties to the restructuring proceedings 
may agree upon an appropriate 
allocation of throughput and cost to 
interruptible transportation. However, 
when the amount of interruptible 


• *■ Questar and 1NGAA. 

Northwest Western Resources. NIKP. and 
AI*GA. 

*®° The American Paper Institute contends that 
the pipelines need incentives to continue to market 
intprruptible transportation and proposes a revenue 
crediting approach. On the other hand. Michigan 
Gas Utilities Division of UtiliCorp United Inc. 
(Michigan Gas) proposes a revenue, sharing 
approach intended to mitigate the pipeline’s 
incentive to prefer its own interruptible capacity 
over reluased capacity. 

Iei See eg- Columbia Gas Transmission Corp- 59 
FERC1 61.281 (1992); Stingray Pipeline Company. 59 
FERC 1 61.972 (1992). 


transportation is uncertain, the parties 
should consider some type of a revenue 
crediting mechanism. 162 

As an example of this potential 
approach, the pipeline and its firm 
shippers might decide to attribute no 
revenue responsibility to interruptible 
transportation. 168 Since the pipeline’9 
firm shippers would be responsible for 
all pipeline costs, revenues from the sale 
of interruptible transportation would be 
credited to the firm shippers. 164 Under 
this potential approach, the parties to 
the restructuring proceedings also may 
consider whether other methods are 
needed so that the pipeline would not 
have an incentive to favor the sale of 
either interruptible or released capacity 
over the other service. 

(3) Pipeline preferences . Several 
petitioners are concerned about the 
pipelines giving preference to their own 
interruptible or repackaged capacity 
over released capacity and some have 
requested that the Commission either 
establish specific remedies for pipeline 
abuse or require the staffing and 
facilities for capacity release to be 
separate from the transportation and gas 
marketing personnel and facilities. 166 
Michigan Gas and New Jersey Natural 
contend that the pipelines have an 
inherent advantage in selling 
interruptible capacity, because the 
releasing mechanism may not make 
time-sensitive releases possible and the 
pipelines may offer an interruptible rate 
lower than a posted release rate, 
thereby inducing potential replacement 
shippers to refrain from bidding for the 
posted released capacity in the 
expectation that they could obtain 
interruptible transportation more 
cheaply. 

The Commission in Order No. 636 has 
provided, in 5 284.8(b)(2) & (3), that 
pipelines cannot discriminate between 
released capacity and the pipeline's 
unsubscribed firm or interruptible 
capacity. The Commission sought to 
prevent attempts to circumvent or 
thwart the process by setting forth 
specific parameters to govern the 
capacity release mechanism. For 


l# * See Interstate Natural Gas Pipeline Rato 
Design. 47 FERC \ 61,295. at 62.057 n.49 (1989) 
(benefit sharing possible solution to difficulty of 
estimating amount of discounting). 

The pipeline's maximum interruptible rate 
would be derived from the firm rate, such as by 
converting the maximum firm rate into a daily rata. 

,e4 A full credit of all interruptible revenues to 
firm shippers may not be appropriate if the pipeline 
has some revenue and cost responsibility (such as 
GSR costs) allocated to interruptible transportation. 

’•* NASUCA. Fuel Managers Association. Public 
Utilities Commission of the State of California 
(CPUC) (requesting specific remedies if pipelines 
seek to thwart the release process), and UG! 
(separation of personnel). 


example, the pipeline is required to post 
all capacity and contract with 
replacement shippers offering the best 
bid. In addition, the pipelines should 
design their restructuring proposals in a 
way that does not provide them with the 
Financial incentive to favor the sale of 
their interruptible transportation (or 
their own repackaged capacity) over the 
sale of released firm capacity by other 
shippers. 

As a further effort to eliminate 
requirements that might provide pipeline 
interruptible transportation with 
advantages over released Firm capacity, 
the Commission is revising its position 
on the pipelines' collection of the 
administrative fee for operating the 
capacity release mechanism. As 
discussed below, the Commission is no 
longer permitting the pipelines to 
recover the costs of operating the 
capacity releasing mechanism through a 
separately stated administrative fee. 

The pipeline will recover these costs in 
its rates as part of its cost of serv ice. 

At this point, therefore, the 
Commission sees no necessity to 
provide for further control over the 
process, such as requiring further 
separation of functions or devising 
specific penalties for pipeline abuse. 

The Commission also does not believe 
any changes in the capacity release 
program are necessary to address the 
concerns of Michigan Gas about short¬ 
term releases or the ability of pipelines 
to undercut rates for released firm 
capacity. First, as discussed previously, 
the Commission is modifying its 
regulations to ensure that short-term 
releases can take place by exempting 
releases of less than thirty (30) days 
from the bidding requirements of the 
rule. Second, as discussed above, the 
Commission will examine restructuring 
proposals to ensure that the pipelines do 
not have financial incentives to favor 
the sale of interruptible transportation 
over released capacity. Moreover, under 
the capacity release program, a 
releasing shipper can design its release 
with no minimum price term. Thus, the 
pipeline would not know the final bid 
rate in advance so that it could undercut 
that rate. Additionally, a potential 
replacement shipper that waits for the 
availability of interruptible 
transportation is taking a risk that 
another customer will acquire the 
released firm capacity, so that 
interruptible transportation is no longer 
available. 

h. Administrative issues —(1) 
Administrative fee. In Order No. 636. the 
Commission stated that the pipelines 
could charge a reasonable 
administrative fee to cover their out of 







36152 Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 


pocket expenses in connection with 
establishing and operating capacity 
releasing programs. It also provided that 
the pipelines could share in the proceeds 
of a release when the pipelines take 
affirmative action to market the released 
capacity and find the replacement 
shipper. 166 A number of petitioners 
request the Commission to clarify 
various items relating to the 
administrative fee. They assert that the 
pipeline should not be able to recover 
excessive revenues from the 
administrative fee, 167 the fee should be 
separately stated, 166 the pipeline should 
return the administrative fee when it 
allocates its own capacity, 169 and the 
pipeline should only be able to share in 
proceeds when it finds a replacement 
shipper. 170 

As discussed previously, the 
Commission will no longer permit the 
pipelines to recover their costs for 
operating the capacity release program 
through a separately stated 
administrative fee in order to eliminate 
any potential advantages that 
interruptible transportation may enjoy 
relative to released capacity. The 
pipeline should recover the fixed costs 
for establishing the bulletin board in its 
transportation rates as part of its cost of 
service. 171 The Commission will clarify 
that the pipeline may receive a 
marketing fee when the releasing 
shipper reaches an agreement with the 
pipeline to actively market its capacity. 

(2) Relationship between releasing 
and replacement shippers. Section 
284.243(f) provides that the releasing 
shipper remains liable under its contract 
with the pipeline unless the pipeline 
releases it from its contract. The State of 
Michigan argues that since the 
replacement shipper must meet all of the 
pipeline’s tariff provisions, the releasing 
shipper should not remain liable on the 
contract. Two petitioners request 
clarification of whether the releasing or 
replacement shipper ultimately is 
responsible for certain fees and charges, 
such as imbalance penalties and 
overrun charges. 172 Northern Illinois 


Order No. 636 a! pp. 30.419-20. 

187 United Distribution Companies, State of 
Michigan and Michigan Public Service Commission 
(State of Michigan), and the Iowa. Missouri, and 
Wisconsin State Commissions. 

188 INGAA. 

**• State of Michigan. 

170 United Distribution Companies. 

171 The pipeline also could charge a fee to parties 
using the bulletin board that reflects the variable 
cost of such use (e^., EBB staff, monthly telephone 
line charge, maintenance). This fee would ensure 
that those using the bulletin board more frequently, 
such as marketers, would be charged an amount 
relating to their use of the board and that their use 
would not be subsidized by infrequent users. 

178 ULCO and ANR. 


Gas argues that the capacity 
reallocation program "should 
automatically establish privity between 
the assignor and assignees so that the 
assignor can sue in the event it is billed 
by a pipeline for service provided to the 
assignee.” 

Due to the variety of possible 
releasing scenarios, the Commission 
believes that, unless the pipeline agrees 
otherwise, the releasing shipper must 
remain liable on its contract with the 
pipeline for payment of the reservation 
fee. The Commission will clarify, 
however, that the releasing shipper 
should not be responsible ultimately for 
penalties or other charges incurred by 
the replacement shipper. These charges 
are unrelated to the reservation of 
capacity and primarily are designed to 
deter shippers from engaging in certain 
prohibited conduct. No purpose would 
be served by requiring the releasing 
shipper to be responsible for these 
charges, since after the capacity release, 
it has no control over the conduct of the 
replacement shipper. The Commission 
will not establish contractual privity 
between the releasing and replacement 
shippers. The releasing shipper’s right to 
be subrogated to the pipeline’s claim is a 
matter to be determined by law and the 
contract between the releasing shipper 
and the pipeline. 

(3) Posting of offers to purchase 
capacity. Rochester Gas suggests that 
the Commission require pipelines to post 
on their electronic bulletin board offers 
to assume or purchase capacity. The 
Commission believes that this 
suggestion should be adopted in order to 
facilitate communication between 
buyers and sellers. Accordingly, the 
Commission will amend § 284.243(d) to 
require the pipelines to post offers to 
purchase capacity. In this situation, the 
shipper seeking capacity would have to 
pay any posting fee required. 173 

(4) Individually certificated 
transportation. In Order No. 636, the 
Commission stated that individually 
certificated non-part 284 transportation 
arrangements can be released under 

§ 284.243, 174 but did not include this 
provision in $ 284.243. Several 
petitioners 175 seek clarification that 


173 Of course, if the offer to purchase resulted in 
an agreement to assign capacity, that agreement 
would be subject to the bidding requirements of the 
rule. 

178 Order No. 638 at p. 30.418. 

174 E.g., Philadelphia Electric Company 
(Philadelphia Electric). ULCO. Northeast Energy 
Associates and New jersey Energy Associates 
(Northeast Energy). New England Power Company 
(New England Power). SoCal Edison, and Queatar. 


individually certificated transportation 
can be released or ask that § 284.243 be 
amended to conform to Order No. 636’s 
text. On reconsideration, the 
Commission has determined that 
holders of individually certificated 
transportation under part 157 should not 
be able to release capacity under the 
capacity release mechanism of part 284. 
since they are not governed by part 284 
or affected by the provisions of Order 
No. 630 which revised the part 284 
regulations. Accordingly, the 
Commission will not amend § 284.243. 
Holders of individually certificated 
transportation may convert to part 284 
transportation if they wish to release 
capacity. 

(5) Pregranted Abandonment. Under 
§ 284.243 (b) and (f), a shipper can 
release its capacity permanently and, if 
the pipeline agrees to cancel its 
contract, the shipper will no longer be 
liable to the pipeline for reservation fees 
for that capacity. Texas Gas requests 
that, in this situation, the Commission 
clarify that the pipeline has pre-granted 
abandonment authority to cease firm 
transportation to the releasing shipper. 
The Commission will clarify that pre- 
granted abandonment applies. Section 
284.221 (d) provides for pre-granted 
abandonment upon the "termination of 
each individual transportation 
arrangement* # 

4. Order No. 636—Upstream Pipeline 
Capacity 

New § 284.242 promulgated by the 
Commission in Order No. 636 provides 
that an open access upstream pipeline 
must permit a downstream pipeline to 
assign its firm transportation (including 
storage) capacity (whether part 284 or 
individually certificated) on the 
upstream pipeline to the downstream 
pipeline’s firm shippers, and that a 
downstream pipeline must assign its 
upstream firm transportation (including 
storage) capacity (whether part 284 or 
individually certificated) to its firm 
transportation customers to the extent 
necessary to provide capacity to those 
shippers that desire upstream capacity. 

a. Retention of upstream capacity by 
pipelines. Tenneco, CNG, Southern 
Natural Gas Company (Southern), and 
Carnegie argue that pipelines should be 
permitted to retain upstream pipeline 
capacity to perform their merchant role, 
to avoid transition cost9 associated with 
buying out upstream supply contracts, or 
to perform their no-notice 
transportation. CNG points out that 
Order No. 636 permits pipelines to retain 
a share of storage upstream of the place 
of unbundling. CNG argues that it is 
likewise necessary for pipelines to 
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retain a share of pipeline capacity 
upstream of the place unbundling to 
avoid a severe competitive 
disadvantage. 176 Southern also argues 
that the Commission “has not identified 
any evidence to support its 
determination that retention of upstream 
capacity has prevented other parties 
from gaining access to upstream 
supplies.’* 

Columbia Gas Transmission 
Corporation and Columbia Gulf 
Transmission Company (Columbia) 
argues that “(tjhe Commission should 
permit pipelines to negotiate and file a 
different nondiscriminatory proposal for 
treatment of upstream capacity if it can 
demonstrate that the result is superior to 
mandatory assignment and that the 
Commission’s goals are achieved." 177 
In particular, Columbia argues that the 
Commission should “recognize that 
mandatory assignment of ’market 
delivery’ contracts may not yield the 
best result on some pipeline 
systems.’’ 178 Columbia asserts that 
those contracts are needed to avoid 
losing throughput. 179 

The Commission’s intent is to afford 
gas purchasers the opportunity to 
purchase gas in the production area. 180 
Capacity held by downstream pipelines 
on upstream pipelines is one limiting 
factor on the downstream pipeline’s 
customers’ ability to buy gas in the 
production area reached by the 
upstream pipeline. However, the 
Commission will permit upstream 
pipelines to retain production area 
capacity rights upstream of the place of 
unbundling, but only to the extent the 
pipelines need those rights in order to 
make their unbundled sales at their 
place of unbundling. 181 For example, if 
an upstream pipeline’s unbundling point 
is at its mainline connection to a 
production area, it can retain capacity 
on laterals upstream of the unbundling 
point, if they are needed for the 
upstream pipeline to have an adequate 
opportunity to make unbundled sales at 
the unbundling point. The allocation of 


17e See also Texas Gas’ argument that upstream 
pipeline capacity needed to serve existing pipeline 
purchase contracts for gas to be resold on an 
unbundled basis should be grandfathered. CNG and 
Texas Gas are referring to unbundled sales 
downstream of the product area. 

177 Petition at 26. 

"•Id. 

178 Columbia describes “market delivery” 
contracts as “contracts under which gas is 
transported from gas supply areas to various 
loi^tions throughout Columbia Transmission's 
system." Id. 

180 Columbia's request for an exception for 
“internal capacity" contracts is discussed infra. 

181 This is in addition to production area capacity 
needed for operational management and balancing 
and “no-notice" transportation. 


production area capacity upstream of 
the place of unbundling among the 
upstream pipeline and others seeking 
capacity must be done on a 
nondiscriminatory basis and the costs 
associated with the upstream capacity 
allocated to the pipeline must be 
recovered by the pipeline solely as part 
of its market-based sales rate. 

The Commission will also permit 
downstream pipelines to retain some 
upstream pipeline capacity that is 
downstream of the place of unbundling 
on the upstream pipeline, but only to the 
extent such capacity is demonstrated by 
the downstream pipeline to be 
necessary for operational management 
and balancing purposes and the 
performance of the no-notice 
transportation service. For example, a 
downstream pipeline not connected to a 
production area but connected to an 
upstream pipeline [e.g., Alabama- 
Tennessee Natural Gas Company 
(Alabama-Tennessee) and Tennessee 
Gas Pipeline Company) can retain 
capacity on the upstream pipeline to 
ensure that it has access to gas to keep 
its line pack in balance. However, the 
Commission will not permit a 
downstream pipeline to retain 
transportation or storage capacity on 
upstream pipelines to perform a sales 
service at the interconnection with an 
upstream pipeline. This is necessary to 
ensure that pipeline sales occur as far 
upstream on the pipeline grid as 
possible. 

Nothing in this rule is intended to 
prohibit a transportation customer from 
contracting with a pipeline to act as its 
agent in nominating, scheduling, or 
otherwise managing its activities on the 
upstream pipeline, provided that the 
customer retains title to the capacity. 

b. Upstream supply contracts. As 
stated above, the Commission is 
concerned about pipeline obligations 
under upstream supply contracts and 
has included costs incurred in 
connection with those contracts as 
transition costs to be recovered by the 
pipelines. 182 

Tenneco argues that to reduce 
transition costs, “the Commission 
should require customers taking 
assignment of the upstream pipeline 
capacity, to take along with it an 
assignment of an equivalent amount of 
supply from the downstream pipeline’s 
current suppliers.” 183 


182 Texas Gas' argument that it should be 
relieved of its purchase obligation under stranded 
gas purchase contracts stemming from the 
assignment of upstream pipeline capacity is 
discussed, infra. 

183 Petition at 13. 


Northern Illinois Gas argues that 
“pipelines should be allowed to give 
priority to customers who will take the 
gas supplies associated with Account 
No. 858 capacity or who will purchase 
the inventory associated with the 
upstream storage.*' 184 Northern Illinois 
Gas would limit this conditioning of 
assignment to the restructuring 
proceeding but supports it then to 
reduce transition costs. 

Similarly, Atlanta Gas argues that 
upstream pipeline capacity dedicated to 
a particular customer’s certificated 
service should be allocated to that 
customer. 

The Commission will not reqifire 
downstream pipeline customers to take 
upstream supply along with upstream 
capacity. While that could limit 
transition costs, it would unfairly limit 
gas purchasers in their choice of gas 
merchants and. therefore, would be 
unduly anticompetitive. But the 
Commission encourages parties to 
voluntarily arrange assignments to 
minimize transition costs. Hence. 

Atlanta Gas’ more general request is 
denied. 

c. Length of upstream pipeline 
assignments. Order No. 636 provided 
that upstream capacity assignments 
under 5 284.242 are permanent. CIG asks 
that the Commission make it clear that 
the shipper acquiring that capacity does 
not obtain any extension rights (such as 
under an evergreen clause) except for 
the right of first refusal when the 
original agreement terminates. 

The Commission disagrees with CIG. 
The Commission sees no reason why the 
downstream pipeline’s evergreen rights 
should not be assigned to downstream 
customers under § 284.242. The 
downstream customer should stand in 
the shoes of the downstream pipeline, if 
the assignment occurs. 

d. Abandonment. Texas Gas asks the 
Commission to provide for pregranted 
abandonment of the upstream pipeline’s 
service obligation to the downstream 
pipeline with respect to the capacity 
assigned to downstream customers 
under § 284.242. The Commission 
clarifies such abandonment applies. The 
assignment is permanent and therefore 
terminates the contractual arrangement 
between the upstream and downstream 
pipeline. Section 284.221(d) provides for 
pregranted abandonment upon the 
“termination of each individual 
transportation arrangement 

e. Relationship of section 264.242 to 
restructuring. Order No. 636 prevents 
the downstream ftjpeline from giving up 
upstream capacity in the restructuring 


» 84 Petition at 29. 
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proceeding except under 18 CFR 284242. 
Northern Illinois Gas requests that the 
Commission permit those releases with 
the written consent of the participants in 
the downstream pipeline’s restructuring 
proceeding of an upstream pipeline. 186 

The Commission’s concern was that 
customers of downstream pipelines 
have priority access to upstream 
transportation and storage capacity 
during the restructuring proceedings. 188 
The Commission, therefore, will permit 
downstream pipelines to relinquish 
upstream capacity during the 
restructuring proceedings (see infra on 
restructuring relinquishment), if all of its 
downstream pipeline’s customers 
consent to the relinquishment and there 
is someone willing to take the upstream 
capacity. 187 For example, with that 
consent, a downstream pipeline could 
give up upstream capacity under the 
mechanism established for capacity 
adjustments in the restructuring 
proceeding under 18 CFR 264.14(e). 

f. Use of upstream capacity. CIG asks 
for clarification that the assigned or 
released upstream capacity be subject to 
the receipt and delivery points specified 
in the existing contracts to prevent sales 
customers of downstream pipelines from 
fundamentally changing the use of the 
capacity. Similarly, Columbia maintains 
that the Commission failed to consider 
the relationship among permanent 
assignment of upstream capacity, 
flexible delivery points, and its ability to 
deliver market requirements through the 
changed delivery point. 

As stated above, the downstream 
pipeline is entitled to retain some 
upstream capacity below the upstream 
pipeline’s point of unbundling, only if it 
demonstrates that it is needed for 
operational management and balancing 
and no-notice transportation purposes. 

In that light, the Commission sees no 
reason why assignees of capacity 
cannot change receipt and delivery 
points under the Commission's flexible 
receipt and delivery point policy, 
including changing primary points if firm 
capacity is available. Of course, the 
assignee must comply with the 
operational terms and conditions of the 
pipeline’s tariff. 


Set also National Fuel Gas Supply 
Corporation (National Fuel)—pursuit o( upstream 
capacity reduction after notice and receipt of no 
objections. 

However, this priority does not extend to 
customers of customers of downstream pipelines. 

187 Brymore requests clarification that the 
upstream pipeline assignment policy of section 
284.242 is to be a public process during the 
restructuring proceedings which upstream capacity 
is assigned in a nondiscriminalory basis and is not a 
'trading chip.” The Commission so clarifies. 


g. Exemptions. In Order No. 636, the 
Commission exempted certain 
arrangements from § 284.242’s 
requirements with respect to the 
assignment of upstream capacity, 
specifically, to interruptible capacity 
held by downstream pipelines on 
upstream pipelines, firm capacity held 
by downstream pipelines on intrastate 
pipelines, and upstream exchange 
transactions. 188 

Baltimore Gas and Electric Company 
(BG&E) argues that the exemption is too 
broad and asks the Commission to 
clarify that "the exemption of firm 
capacity held by downstream pipelines 
on intrastate pipelines and upstream 
exchange transactions was not intended 
to apply to any such capacity that had 
been used in the past to support any 
service." 189 

Mobil argues that while there may be 
exchanges necessary to pipeline 
operations or no-notice service, this 
issue should be resolved in the 
restructuring proceedings where the 
pipeline should justify the retention of 
exchanges. 

Columbia maintains that the 
Commission should except "internal 
capacity" contracts where it delivers gas 
to the upstream pipeline and the 
upstream pipeline redelivers the gas 
back to Columbia at another point in its 
system. Columbia argues that these 
"internal capacity" contracts are 
analogous to exchanges and are needed 
to meet its delivery obligations without 
building new pipelines. 

The Commission has no authority, in 
general, to order intrastate pipelines to 
permit the relinquishment of capacity 
used for intrastate services by their 
shippers to downstream customers. 
Accordingly, the Commission did not 
intend to subject subpart C (intrastate) 
pipelines to § 284242. The Commission 
encourages intrastate pipelines to 
participate in the restructuring 
proceedings and to voluntarily consent 
to any reassignment proposal in a 
restructuring proceeding on terms and 
conditions acceptable to it. This may be 
especially appropriate if the intrastate 
capacity, as suggested by BG&E. is 
needed to support service to a particular 
customer of the interstate pipeline. If a 
person believes that this is necessary in 
a specific case with respect to subpart C 
capacity, it may petition the 
Commission to take appropriate action. 

The Commission will continue to 
except exchanges and analogous 
transactions. Whether Columbia's 
"internal capacity" contracts qualify for 


Order No. 636 at p. 30.418. 
Petition at 7. 


such treatment is an issue for the 
restructuring proceeding. Those 
arrangements are too diverse and 
complex to be subject to a rule designed 
for upstream pipeline capacity. 

However, as stated above, the 
downstream pipeline needs those 
arrangements only for operational 
management and balancing and no¬ 
notice transportation purposes. In 
addition, the Commission will not 
tolerate retention of exchanges and 
similar arrangements to force 
downstream sales customers to remain 
pipeline saleB customers. 

h. Application to individually 
certificated service. Section 284.242 
requires open access pipelines to permit 
the assignment of upstream pipeline 
capacity to customers of downstream 
pipelines. Questar observes that the text 
of Order No. 638 provides that 
individually certificated firm 
transportation (including storage) is 
subject to § 284.242, but that § 284.242 
does not so provide. The Commission is 
amending § 284.242 to conform to the 
text of Order No. 636. 

5. Buy/sell arrangements. 

As stated above, the Commission 
prohibited buy/sell arrangements once 
the pipeline's capacity releasing 
program is effective, but grandfathered 
such arrangements existing on that date 
provided they are posted on the 
electronic bulletin board for 
informational purposes. Most buy-sell 
issues will be considered in the 
rehearing order in El Paso Natural Gas 
Co., which dealt with certain existing 
buy-sell arrangements. 190 Here, the 
Commission will discuss only those 
issues raised with respect to 
continuation of existing buy-sell 
arrangements and posting on the 
electronic bulletin board. 

Cascade Natural Gas Corporation, the 
Washington Water Power Company 
(Cascade), and NIEP ask the 
Commission to confirm in the 
regulations that buy-sell arrangements 
survive as stated in the text of Order 
No. 636 and that surviving buy-sell 
arrangements continue through any 
evergreen or rollover period in the buy- 
sell contract or at least until existing 
financing arrangements for underlying 
IPP projects expire. 

SoCal Edison states that it is 
concerned that an existing capacity 
holder may release capacity involving a 


100 59 FERC |61.031 (1992). E.g.. the Commission** 
jurisdiction over buy-sell arrangements will be 
addressed m the order on rehearing, which is being 
Issued contemporaneously with this order 
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buy-sell agreement and that the buy-sell 
party “may be temporarily without 
authorization to continue its 
transportation service pending the 
ability to retain the capacity (in its own 
name) as part of the pipeline’s capacity 
releasing program”. 191 It asks the 
Commission to clarify that the party 
using the grandfathered capacity will be 
allowed to continue to use it through 
and until that party decides whether to 
retain the capacity (in its own name) 
under the pipeline’s capacity releasing 
program. 

NIEP states that some buy-sell 
arrangements involve the pooling of 
capacity rights on several pipelines. 
They ask the Commission to clarify that 
”buy-sell pooling arrangements are valid 
and should be grandfathered under the 
Final Rule” and suggest that “an LDC, 
participating in an existing buy/sell 
program or a pre-arranged deal, may 
simply pro rate the amount of buy/sell 
or pre-arranged capacity pooled among 
all of the relevant pipelines, so that 
every pipeline may post such a pro rated 
amount on its bulletin board for 
informational or capacity reservation 
purposes, subject to change from time to 
time [or] • * * the LDC could notify its 
pipeline transporters of the pooling 
arrangements without attributing any 
specific buy/sell or pre-arranged 
volumes to any particular pipeline and 
simply indicate that part of the LDC’s 
reserved capacity will be used for that 
purpose.” 192 They also ask the 
Commission to revise the rule to permit 
the buy/sell customers to pay the 
weighted average rates of the pipelines. 

The Indicated Shippers argue that 
buy/sell arrangements should be 
terminated as of the date of the El Paso 
order or the date a capacity release 
program is instituted or should be 
subject to the “better offer” rule. 

Generally, the Commission denies 
rehearing on these issues. The 
Commission will permit all 
grandfathered buy/sell arrangements to 
continue pursuant to their terms, 
including evergreen provisions in the 
contract in effect on the date of posting 
on the electronic bulletin board. This 
will permit the parties to those 
arrangements to receive the benefits of 
their bargain. The Commission observes 
that revised § 284.243(d) requires the 
pipeline to post offers to purchase 
capacity. Thus, customers receiving 
service under a grandfathered buy/sell 
transaction can use this provision to 
locate other capacity holders willing to 
offer a better deal. 


*•* Petition at 11. 
l9i Petition at 6. 


The Commission clarifies that existing 
buy/sell pooling transactions such as 
that described by NIEP may be 
grandfathered. This should be done by 
posting the complete details of the 
pooling arrangement on the EBB of each 
pipeline involved in the pooling of 
capacity. 

Marathon Oil Company (Marathon) 
argues that the grandfathering of buy/ 
sell arrangements creates an erroneous 
disparity vis a vis sales to pipelines. It 
argues buy/sell deals should be phased- 
out. As of the effective date of the 
pipelines’ compliance with Order No. 
636, no new buy/sell arrangements can 
be consummated. The Commission 
believes this balances all interests 
involved and provides a suitable 
transition to the Order No. 636 release 
program. 

The Commission views the problem 
raised by SoCal Edison as a 
misunderstanding of releasing. While 
the LDC releases the capacity for resale, 
it does not lose its right to use that 
capacity until the replacement shipper 
has the right to use that capacity. 

The Commission rejects Indicated 
Shippers’ requests that grandfathered 
buy/sell arrangements be terminated. 
The Commission believes that the 
parties to existing buy/sell 
arrangements should receive the benefit 
of their bargains and should not be 
subject to losing those benefits under 
capacity releasing procedures. 

D. No-Notice Transportation Service 

New § 284.8(a)(4) adopted by Order 
No. 636 requires pipelines to provide a 
no-notice transportation service if they 
provided a bundled, city-gate, firm sales 
service on May 18,1992. The preamble 
explained that this was required only if 
the sales sendee was provided on a no¬ 
notice basis. 193 Section 284.8(a)(4) 
describes no-notice service as “a firm 
transportation service under which firm 
shippers may receive delivery up to their 
firm entitlements on a daily basis 
without penalty.” 

1. Nature and Definition of No-notice 
Transportation 

Petitioners raise a variety of questions 
about the nature and definition of no¬ 
notice transportation. 

The APGA raises the fundamental 
question about whether no-notice 
transportation obligates pipelines to 
deliver gas or simply to provide 
capacity. The APGA questions how a 
transportation service can be as 
adequate and reliable as a bundled 
sales service. Similarly. Citizens Gas & 


'• 3 Order No. 636 at p. 30.421. 


Coke Utility (Citizens Gas) argues that 
no-notice transportation service is not 
comparable to the currently available 
no-notice sales service because the 
Commission has not adopted provisions 
providing for the necessary gas supply. 
City Gas asks the Commission to clarify 
that no-notice transportation service 
will be available at the same quality 
level as the no-notice bundled sales 
service. 

For other reasons, the pipeline 
industry also is concerned about the gas 
supply issue. INGAA and several 
pipelines 194 ask the Commission to 
clarify that the pipeline is not the 
guarantor of gas supply as was the case 
under the bundled, city-gate, firm sales 
service. For example, ANR argues that 
no-notice shippers must take 
responsibility that their supplies are 
adequate with the pipeline covering 
genuine market swings from 
nominations but not covering any 
shortages or imbalances, regardless of 
the cause or magnitude. PGT and 
Alabama-Tennessee argue that they 
cannot perform no-notice service or be 
the guarantor of adequate gas supplies 
because they have no storage. ANR 
states that to provide that back-up, the 
pipeline w'ould have to “maintain an 
expensive inventory of redundant gas 
supply and/or capacity to ensure that 
deliveries are made to all shippers under 
all circumstances.” 195 Tenneco 
maintains that the borrowing of gas will 
not solve any delivery problems at peak 
if the customers’ gas has not been 
tendered to the pipeline. 

The Commission clarifies that the 
pipeline is required only to provide the 
capacity and operational flexibility 
necessary to ensure no-notice delivery 
of gas supplies owned by the pipeline’s 
customers. It is up to the pipeline’s 
customers to provide the gas for this 
service. The pipeline is not required to 
provide a back-up sales service to cover 
shortages or imbalances other than 
normal balancing associated with 
system integrity and efficiency. 

However, as part of that balancing 
service, a pipeline offering a no-notice 
transportation service must establish 
procedures to accommodate short-term 
reasonable differences between 
customer nominations for takes from the 
pipeline and actual takes of gas from the 
pipeline. 196 It is up to the pipeline's 


194 E.g.. Southern. Queatar. CNC. Carnegie, 
Northwest, and ANR. 

Petition at 8. 

The procedures used to accommodate short¬ 
term differences between nominations and actual 
deliveries to the customer can involve several 
individual services that together provide the no- 

continued 
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customers to make 6ure that sufficient 
gas is tendered to the pipeline to correct 
such imbalances in a timely fashion. The 
pipeline is required only to provide 
physical resources and operational 
procedures needed to accommodate 
such imbalances. Because pipeline 
systems differ, the parties to the 
restructuring proceedings must define 
the meaning of short-term reasonable 
differences and the time in which 
imbalances must be corrected. 

The Commission does not agree that a 
lack of storage excuses a pipeline from 
its no-notice obligations. If a pipeline 
has been able to provide bundled sales 
service with a no-notice characteristic, 
the Commission will require that the 
pipeline use the same physical and 
operational assets to provide a no-notice 
transportation service. Even where a 
pipeline has no storage, it can maintain 
operational control over gas receipts by 
issuing operational flow orders or by 
acting as the scheduling agent for its 
shippers (if they so choose), if necessary 
to provide no notice transportation. 

Such operational control will, for 
example, enable the pipeline to build 
line pack in advance to support peak 
delivery requirements. 

The Commission, however, is also 
encouraging pipeline shippers to 
cooperate with the pipeline in 
developing arrangements to efficiently 
implement no-notice service. For 
example, this could be accomplished by 
having contractual arrangements that 
allow the borrowing of gas by one 
customer from another customer. 

NGSA argues that the definition of no¬ 
notice transportation is unclear. NGSA 
is concerned that the current definition 
could be viewed as requiring a single, 
restrictive no-notice service rather than 
permitting the flexibility needed to 
ensure optional services. NGSA asks the 
Commission to clarify that "no-notice 
transportation service simply entails an 
optional enhancement of basic firm 
transportation services which gives the 
firm transportation customers greater 
flexibility to meet unscheduled 
requirements within certain 
tolerances.” 197 NGSA describes 
"tolerances” as degrees of flexibility 
above and below the customer’s 
nomination within which it will not be 
penalized; that is, "an excused 
nomination inaccuracy." NGSA 
maintains that the degree ofnomination 


notice transportation service. For example, the 
pipeline may offer to provide no-notice 
transportation where it balances the customers 
imbalance out of the customer's gas in contract 
storage or the pipeline’s own storage gas. with the 
customer making up the use of the pipeline's storage 
gas in a reasonable period of time 
91 Petition at la 


inaccuracy permitted is a matter for 
negotiation between the pipeline- 
transporter and its shipper customers. 
United Distribution Companies asks the 
Commission to revise the rule to prohibit 
pipelines from restricting ‘no notice* 
service to limited or ‘peak day’ periods. 
The Industrial Groups argue that 
clarification is needed about whether 
the customer may demand 100% of its 
post Order No. 636 firm transportation 
service, rather than some lesser 
percentage, to be provided under a no¬ 
notice FT rate schedule. ANR argues 
that pipelines should be entitled to 
impose daily penalties on a 
nondiscriminatory basis because flow 
control installations would be very 
expensive. 

As a general matter, the Commission 
observes that some of the arguments 
made concerning alleged problems with 
no-notice transportation service appear 
to be thinly veiled arguments by those 
who favor continued pipeline bundled 
sales service. The Commission makes it 
clear that (1) No-notice transportation 
service must be offered,.as required 
below, as a pipeline service; (2) no 
legitimate operational reason has been 
given why no-notice transportation 
service cannot be as reliable as no¬ 
notice bundled sales service; and (3) the 
Commission will not tolerate any 
attempt to frustrate the orderly 
operation of no-notice transportation 
service. Thus, the pipelines are required 
to offer 100 percent no-notice service on 
ail days of the year. However, the 
pipelines are encouraged to offer 
additional variations of no-notice 
service, if that suits the needs of their 
customers as suggested in Order No. 

636. 198 

As stated above, several petitioners 
(e.g., the APGA) refer to the no-notice 
transportation service as hypothetical or 
untested or untried. However, the 
Commission, as stated above, believes it 
is fully warranted in its prediction that 
the pipelines can provide a reliable no¬ 
notice transportation service. 199 In 
Order No. 636, the Commission briefly 
described in general how the pipelines 
could provide that service to their 
former sales customers. 200 In the next 


is* **j^ e pjpeline could alao offer different daily 
Imbalance management options based on a 
customer’s desired tolerance above expected 
scheduled quantities and allowed tolerances.” 
Order No. 636 at p. 30.425. 

See Mississippi River Transmission Carp. v. 
FERC supra, (”No legitimate explanation being 
apparent, we see no reason to question FERC's 
implicit conclusion that bundled and unbundled 
service are adequate substitutes for each other.” 
slip op. at 10). 

ao ° Order No. 638 at p. 30.425. 


sections, the Commission will further 
explain how it envisions no-notice 
transportation service could be 
provided. 

a. Example: Production area-to- 
market pipeline with storage. Under a 
no-notice transportation service, a 
shipper could nominate and schedule its 
anticipated daily requirement from 
suppliers attached to the pipeline. 

During the gas day the shipper could be 
permitted the flexibility to take delivery 
of gas greater or less than its scheduled 
volume, within its maximum daily 
quantity (MDQ), resulting in a daily 
imbalance on the pipeline. The pipeline 
could handle the imbalance by adjusting 
injections or withdrawals from storage, 
or to a lesser extent, by increasing or 
decreasing line pack. 

Pipelines could utilize unused contract 
storage capacity and deliverability to 
cover a shipper’s daily imbalances. Gas 
withdrawn from storage could be 
borrowed from or displaced with 
customer storage accounts and replaced 
within days when the no-notice shipper 
corrected its imbalance. To assure that 
contract storage is available when 
called upon by the contract storage 
customer, the pipeline could limit no¬ 
notice overtakes when storage customer 
withdrawal nominations approached 
maximum storage deliverability or when 
working gas was below certain levels. If 
contract storage usage patterns 
routinely leave contract storage capacity 
or deliverability unavailable for 
imbalance management, the pipeline 
could use retained storage to support the 
no-notice service. If operating conditions 
require limitations of no-notice service, 
these limitations should not be any more 
restrictive than those that existed for 
bundled sales service as of May 18, 

1992. 

b. Example: Downstream pipeline. 

This example applies to no-notice 
transportation service on a downstream 
pipeline that currently purchases gas 
from one or more upstream pipelines. 
Under the final rule, capacity on 
upstream pipelines must be assigned to 
the downstream pipeline's customers 
wanting that capacity, but, the 
downstream pipeline can also retain 
some upstream capacity to support the 
no-notice service, but only when it has 
demonstrated the need to hold this 
capacity to fulfill its no-notice service 
obligation. If the downstream pipeline 
does not retain upstream capacity for 
this purpose, one possible way in which 
it could provide the no-notice service is 
for the customers of the downstream 
pipeline to grant it agency rights to 
schedule no-notice services on upstream 
pipelines. 
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A no-notice shipper on a downstream 
pipeline could nominate its daily 
requirement, specifying volumes to be 
received from individual upstream 
pipelines. However, the downstream 
pipeline could perform the actual 
nomination and scheduling of the 
shipper’s no-notice service on the 
upstream pipeline. Thus, when a 
customer on the downstream system 
invoked its no-notice right to take more 
gas, for example, than scheduled on that 
day. the downstream pipeline could in 
turn take more no-notice gas from the 
upstream pipeline than scheduled. 

When multiple upstream pipelines are 
involved, the downstream pipeline could 
follow a prespecified order in selecting 
the upstream no-notice service, as 
specified by the downstream shipper. 
The downstream pipeline could override 
the preferred priority order, to use 
different receipt points for example, as 
necessary to maintain system integrity. 
Thus, the no-notice imbalance could be 
handled by adjusting takes from the 
upstream pipeline as needed to keep the 
downstream system in balance. 

Reliance on upstream no-notice 
services, with operating control in the 
hands of the downstream pipeline, 
provides downstream systems the 
ability to provide no-notice services 
even if they possess no storage of their 
own. 201 

2. Availability of No-Notice Service 

INGAA, United Gas Pipe Line 
Company (United). ANR, and CIG ask 
the Commission to limit no-notice 
transportation service to existing sales 
customers at current delivery points 
with the option to provide the service 
beyond that on a nondiscriminatory 
basis if the pipeline has the facilities 
and delivery capacity. 

Northwest asks the Commission to 
clarify whether pipelines must offer a 
no-notice transportation service option 
to customers that have already left the 
pipelines’ traditional sales service for 
pre-Order No. 636 transportation 
Northwest states that no-notice service 
without balancing and scheduling 
penalties does not now exist on its 
system and seeks clarification that it 
does not have to rebundle to a quality 
level which exceeds traditional bundled 
sales. 

Questar argues that a shipper should 
be entitled to no-notice transportation 
service only if it asks for it during the 
restructuring proceeding. 

NASUCA asks the Commission to 
clarify that “all pipelines should be 


801 The imputed toed factor for the small 
customers' firm transportation rate applies 4o **«©- 
notice'' transportation as well 


required to offer a no-notice 
transportation service in the future 
regardless of whether they were 
providing a bundled, city-gate, firm sales 
service on the effective date of the 
rule.” 202 Similarly, Southwest Gas 
Corporation (Southwest Gas) states that 
the Commission must ensure that 
pipelines already unbundled, such as El 
Paso Natural Gas Company (El Paso), 
must be required to perform a no-notice 
transportation service to avoid any 
undue discrimination. 

The pipelines are required to offer no¬ 
notice transportation service only to 
customers that were entitled to receive a 
no-notice firm, city-gate, sales service 
on May 18,1992. The pipeline must 
provide no-notice service at flexible 
delivery points for those customers. 
Pipelines that did not provide a no¬ 
notice sales service on May 18.1992. are 
not required, but are strongly 
encouraged, to offer a no-notice 
transportation service. The pipeline’s 
sales customers must inform the pipeline 
in the restructuring proceedings what # 
form of transportation service they want 
to receive starting on the effective date 
of the pipeline's compliance filing. This 
is a one-time right to elect no-notice 
transportation. The pipelines are not 
required to offer no-notice service to 
other customers because they have not 
been receiving such a service. 

A pipeline may. of course, offer no¬ 
notice service to transportation 
customers other than those who qualify 
for such service. If a pipeline offers to 
provide this service to a broader group 
of customers than required, the pipeline 
is required to do so on a non¬ 
discriminatory basis and, to the extent 
capacity is available, customers may 
then elect no-notice service at any time. 
The Commission strongly encourages 
the pipelines to make no-notice 
transportation service available to the 
maximum extent possible. 

3. Direct Sales 

The Industrial Gas Users Conference 
asks the Commission to indicate how, if 
at all, Order No. 638 affects 
nonjurisdictional direct sales 
arrangements. It states that the 
Commission probably intended to 
unbundle direct sales service. If so. it 
argues that those customers should have 
access to the full range of transportation 
rights and services, including no-notice 
firm service, traditional open access 
firm transportation, and storage. 


808 Petition at 33. 


Direct sales must be unbundled under 
Order No. 636. 803 Direct sales customers 
are entitled to receive the same type of 
transportation service that was 
embedded within their bundled direct 
sales service. 204 Hence, they are 
entitled to receive no-notice 
transportation service only if their direct 
sales were provided on a no-notice 
basis. Similarly, they are entitled to an 
allocation of firm storage only if firm 
transportation was embedded within 
their direct sales service. 

4. The Meaning of Firm Entitlement 

Section 284.6(a)(4) of the regulations 
promulgated by Order No. 636 provides 
that: 

An interstate pipeline that provided a firm 
sales service on May 18.1992. and that offers 
transportation service on a firm basis under 
subpart B or C of this part, must offer firm 
transportation service under which firm 
shippers may receive delivery up to their firm 
entitlements on a daily basis without 
penalty. 806 

The Industrial Croups question what 
“firm entitlements” refers to and ask 
whether they are 'firm entitlements’ 
under (1) Its existing firm sales 
contracts. (2) its existing firm sales and 
transportation contracts combined, or 
(3) the new firm transportation 
entitlements in the service agreements 
to be entered into under the new no¬ 
notice FT rate schedules. 

The Commission clarifies that “firm 
entitlements” refers to the firm shippers' 
daily right to receive transportation 
service. As stated supra, the firm 
shipper has a right to receive a no-notice 
transportation service only if it received 
a no-notice sales service on May 18. 

1992. Under § 284.284(b) of the 
regulations adopted by Order No. 636, 
the sales customer’s firm rights are 
converted to an equivalent amount of 
firm transportation service. Hence, firm 
entitlements means the converted firm 
entitlements to which a shipper is 
entitled to receive no-notice 
transportation service under Order No. 
636. 

5. The Meaning of Equivalent Amount of 
Transportation Service 

Under new § 284.284(b), a pipeline 
customer's firm sales entitlements are 
converted to an equivalent amount of 
unbundled firm sales service and an 
equivalent amount of unbundled firm 
transportation service, except as 


808 18 CFR 284.264 (bj and (c) convert bundled 
sales under any serv ice agreement to unbundled 
service. 

804 See infra on storage. 

lSCFlt 284.6(a)(4) (Emphasis added.) 
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adjusted in the restructuring 
proceedings. Texas Gas sees an 
ambiguity between § 284.284(b) and the 
preamble to Order No. 636, which states 
that pipelines may offer a bundled 
transportation service consisting of 
transportation and storage to perform 
no-notice service. Texas Gas asks for 
clarification that former bundled sales 
customers are to receive the same 
quality and quantity of transportation 
service they were previously receiving 
before unbundling. 

The Commission clarifies that former 
bundled sales customers are entitled to 
receive the same quality and quantity of 
transportation service they were 
previously receiving as part of their 
sales service before unbundling. The 
Commission’s reference to a bundled 
transportation and storage service was 
meant to highlight one of several 
possible ways to achieve that result 
through use of no-notice transportation 
service. The Commission notes that the 
central point is that the no-notice 
transportation must be at least as 
reliable as the service the bundled sales 
customers were actually receiving. On 
many systems, the pipelines could not 
deliver their full daily contract demand 
obligation on every day of the year 
because that was operationally 
impossible. The Commission is not 
requiring the no-notice transportation 
service to be superior to the bundled 
sales service in that respect. 

6. Timing of Implementation 

The Wisconsin Distributor Group 
states that it is concerned about the 
difficulties in implementing no-notice 
service and suggests a transition period 
where a pipeline w ould offer both 
bundled sales and no-notice 
transportation with an annual 
conversion process. 

Elizabethtown Gas Company 
(Elizabethtown) argues that the 
Commission erred by not ordering the 
implementation on an interim basis, as it 
did in the case of Transcontinental Gas 
Pipe Line Corporation (Transco), with a 
conference on each pipeline after one 
year’s operation. 

The requests have not indicated a 
need for generic interim or transition 
periods with respect to implementation. 

7. Flow Control 

CIG asks the Commission to clarify 
that "imposition of operational 
conditions requiring that no-notice 
shippers maintain storage inventory 
levels and flowing gas supplies in the 
same relative mix as the pipeline 
currently relies upon to operate its sales 


service is consistent with the concept of 
no-notice delivery service.’’ 206 

ANR asks the Commission to clarify 
that pipelines "cannot be held liable to 
producers, shippers, or consumers, as a 
result of any actions taken pursuant to 
[operational flow] orders." 207 ANR 
seeks clarification that for operational 
reasons it can order shippers located in 
an area to buy gas. whether their 
specific market area requires it or not. 
Last, ANR argues that pipelines should 
be able to impose daily penalties on a 
nondiscriminatory basis because flow 
control installations are very expensive. 

Cincinnati Gas argues that allowing 
parties to craft operational control 
provisions in the restructuring 
proceedings is fundamentally 
inconsistent with pipelines retaining 
operational control to the degree they 
have it today. 

United Distribution Companies asks 
the Commission to revise the rules to 
prohibit pipelines from unilaterally 
imposing "flow control" or other control 
devices restricting LDC ability to take 
gas at city-gate stations. 

The Commission clarifies that 
pipelines have the right to impose 
reasonable operational conditions and 
to issue, on a nondiscriminatory basis, 
operational flow orders without liability, 
except for negligence or undue 
discrimination, to be able to provide a 
no-notice transportation service. The 
Commission sees no incohsistency 
between permitting parties to 
participate in crafting the operational 
control provisions needed for no-notice 
service and the pipelines retaining 
operational control. Of course, the 
pipeline must include in its tariff all 
operational terms and conditions related 
to no-notice transportation service so 
that the Commission can review the 
reasonableness of those terms and 
conditions, and so that shippers will 
have notice as to what will be asked of 
them. 

The Commission views the control of 
flow from the pipeline to the city-gate as 
an important issue to be resolved in the 
restructuring proceedings. The parties 
should consider flow control devices as 
well as other methods, such as the use 
of overrun penalties. The Commission 
will not permit penalties for service 
within daily firm entitlements covered 
by no-notice service. If a pipeline elects 
to impose flow control or other control 
devices, the Commission will consider 
any opposition to that election in the 
compliance filing order. 


*°* Petition at 15. 
207 petition at 9. 


8. Control of Facilities 

United asks the Commission to 
"confirm that each pipeline's own 
characteristics must be taken into 
account in the settlement proceedings 
which will restructure individual 
proceedings" and to make an explicit 
statement of the pipeline’s need to have 
adequate control over its operations 
"because of the bidirectional flow 
necessary to maintain peak capacity." 
The Commission so confirms, as long as 
it is accomplished on a 
nondiscriminatory basis. 

9. Supply Reallocation/Borrowing 

In Order No. 636, the Commission 
suggested the possibility that parties 
could agree to the borrowing of one 
customer’s gas to ensure no-notice 
transportation service for another 
shipper. 

NGSA requests clarification with 
respect to the "borrowing" of a shipper’s 
gas to keep the system in balance and to 
provide no-notice sendee. It urges that 
the LDC may only take gas belonging to 
the LDC and that once an interruptible 
shipper’s gas is in the system it may not 
be diverted unless pursuant to a 
contractual arrangement between the 
LDC and the interruptible shipper. 
Phillips similarly argues that pipelines 
should be able to take producers' 
supplies for operational and no-notice 
purposes only pursuant to contract and 
suitable compensation. 

United asks the Commission to 
explicitly recognize that the pipelines 
will have no liability for supply 
curtailment or reallocation among 
customers conducted under the terms of 
their individual tariffs. 

The State of Louisiana seeks 
clarification that "a pipeline may [not] 
’borrow' gas from some customers to 
serve others at a time when the 
customer from which the gas is 
'borrowed* itself has need for the 
gas." 208 

The Commission views the pipeline's 
rights and obligations in connection 
with the borrowing of gas as matters to 
be addressed and resolved in the 
individual restructuring proceedings. As 
the above example of no-notice 
transportation in this part illustrates, it 
is necessary to balance the pipeline’s 
need to borrow gas with its obligation to 
return borrowed gas on demand. These 
matters are pipeline-specific depending 
on particular pipeline needs and must be 
included in the pipeline’s tariffs so that 
the Commission can determine if they 
are reasonable and so shippers will 


aot Petition at 8. 
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have notice of what might happen. As a 
general matter, the Commission believes 
that a borrowing of gas should be 
pursuant to contract and appropriate 
compensat’on. 

10. Effects of No-Notice Transportation 
on Other Services 

SoCal Edison asks the Commission to 
clarify Order No. 636 by adopting a 
“quality of service* *’ principle to ensure 
that existing transportation customers 
are treated in a non-discriminatory 
fashion when pipelines implement their 
tariff provisions and operating 
conditions for no-notice transportation. 

It argues that this is especially important 
to ensure that existing transportation 
customer gas is not curtailed before, or 
in a discriminatory manner with respect 
to. no-notice gas. 

The Fuel Managers Association seeks 
clarification that no-notice 
transportation “may not degrade the 
’traditional’ firm transportation 
service." 209 It asks that the 
Commission clarify that a pipeline may 
not divert traditional firm transportation 
gas supplies or interrupt that service to 
meet the needs of no-notice customers. 
Similarly, the Industrial Groups are 
concerned that pipelines may undermine 
traditional firm service by ’prioritizing 
firm customers’ call on line pack to 
provide ‘no-notice* service. 

Brooklyn Union, et o/., 210 PSEftG. and 
AGD ask the Commission to clarify that 
the operating restrictions of no-notice 
transportation will not impair other 
existing firm services or create more 
onerous conditions on existing firm 
transportation and contract storage 
services. 

As a general matter, the Commission 
agrees that existing transportation and 
storage sendees should not be 
diminished in quality. However, as with 
the borrowing of gas discussed above, 
the parties to the restructuring 
proceedings should resolve questions 
concerning the relationship of no-notice 
transportation to other pipeline sendees 
in each proceeding. Of course, the 
pipeline must include all of its 
operational terms and conditions in its 
tariff so that the Commission can 
determine if they are reasonable and so 
that all shippers will know the terms 
and conditions of the no-notice 
service. 21 * 


t0 * Petition at 9. See also Destec. 

* 10 ConEd and PSEAC. 

2,1 The Commission, as requested by BrookJyo 
Union, et a/., confirms that holders of firm storage 
capacity have priority to use of that capacity, 
subject however, to the pipeline's tariff provisions 
with respect to storage use and the availability of 
interruptible storage when operationally warranted- 
Order No. 630 at p. 30,427. 


11. Unbundling Options 

The APGA asks the Commission to 
clarify that a sales customer, upon 
unbundling, can elect either no-notice or 
traditional transportation service. The 
Commission clarifies that upon 
unbundling a sales customer, at its 
election during the restructuring 
proceeding, may choose no-notice or 
traditional firm transportation or a 
combination of the two. However, as 
stated above, the customer may elect 
no-notice transportation only at that 
time unless the pipeline offers no-notice 
transportation in the future as a service 
to all customers. 

12. Other Forms of Transportation 
Service 

Tejas, in its supplemental motion for 
clarification, asks the Commission to 
clarify that pipelines may offer 
transportation service in addition to no¬ 
notice and traditional firm 
transportation. Tejas refers to 
Columbia’s "off-peak" firm service. 212 
And Tejas suggests that a short-notice 
service priced between no-notice and 
traditional service might prove adequate 
for many customers. 

Destec suggests that the Commission 
require an off-peak firm transportation 
service that is subject to interruption to 
provide no-notice transportation. 

The Commission clarifies that the 
pipelines may offer transportation 
services in addition to no-notice and 
traditional firm transportation services. 

13. Costs 

The Industrial Groups argue that, on 
rehearing, the Commission should 
specify that all costs, direct or indirect, 
of providing no-notice service must be 
recovered in the rates for that service. 
The matter of the appropriate costs to be 
allocated to no-notice transportation 
will be addressed by the Commission in 
the restructuring proceedings. As 
required by S 284.14(g) of the 
regulations, the pipeline must file tariff 
provisions implementing no-notice 
transportation service, with separately 
identified cost components. 

14. Instantaneous Service 

Gas Company of New Mexico asks 
the Commission to require pipelines to 
provide instantaneous deliver service 
that “would permit a shipper 
‘instantaneously* to schedule and 
deliver additional gas without waiting 
the 1-2 day period generally required by 
pipeline scheduling procedures." 213 The 


■ 1 * Columbia Gas Transmtstuun Corp.. 54 FERC f 
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1,1 Petition at 14. 


Commission denies Gas Company of 
New Mexico’s request. While the 
Commission is requiring pipelines to 
provide instantaneous transportation 
service (see 18 CFR 284.14(b)(viij), it is 
not mandating any change to pipeline 
scheduling and delivery requirements 
for traditional open access 
transportation service. Gas Company of 
New Mexico also asks the Commission 
to require pipelines to provide 
“instantaneous service" whenever (1) 
immediate action is required to avoid 
overpull or similar penalties, and (2) it 
would not be possible to schedule 
additional gas in time to avoid the 
problem. It adds that instantaneous 
service is a necessary adjunct to no¬ 
notice service and like no-notice service 
should be mandatory. Pipelines must 
provide instantaneous transportation 
service (see 18 CFR 284.14(b)(vii)) but in 
the case of traditional open access 
transportation service this is only after 
the shipper’s gas has been scheduled 
and delivered to the pipeline for 
transportation pursuant to its tariff 
requirements. The relationship between 
instantaneous service and no-notice 
service must be addressed in the 
restructuring proceedings. 

E. Storage 

Order No. 636 amended 5 284.1(a) of 
the Commission's regulations to define 
transportation as including storage. This 
means that pipelines must offer their 
customers firm and interruptible storage 
on an open-access, contract basis. Order 
No. 636 stated that pipelines can retain 
storage capacity downstream of the 
place of unbundling solely to fulfill their 
obligations with respect to system 
management (load balancing) and no¬ 
notice transportation. In addition, a 
pipeline can retain some storage 
capacity upstream of the place of 
unbundling in order to perform its sales 
service as follows: 

The allocation of this capacity between the 
pipeline, for use to make sales, and others, of 
course, must be done on a nondiscriininatory 
basis and the costs associated with the 
upstream storage capacity allocated to the 
pipeline must be recovered by the pipeline 
solely as part of its market-based sales rate. 

In addition, the pipeline must subject itself to 
all tariff terms and conditions applicable to 
holders of firm upstream storage capacity 
(e.£.. injection and withdrawal 
requirements).* 14 

1. Allocation of Downstream Storage 
Capacity 

Order No. 636 stated that the method 
for allocating downstream storage 
capacity should be addressed in the 


* 14 Order No. 836 at p. 30.427. 
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restructuring proceeding. Order No. 636 
only required storage capacity to "be 
allocated on an even, nondiscriminatory 
basis among all shippers without regard 
to the seller of the gas." 215 

Order No. 636 also stated that "[a]ny 
allocation of storage capacity, however, 
must take into account pipeline capacity 
needs for load balancing and system 
management and the need to reserve 
some level of storage capacity for the 
pipeline or for shippers in connection 
with the pipeline's no-notice 
transportation service." 2,8 

Numerous petitioners argue that 
current bundled sales customers should 
have priority in the allocation of storage 
to maintain their level of maximum daily 
entitlement to service. 217 Memphis Light 
refers to the queue exemption for 
conversions from Firm sales to Firm 
transportation under § 284.10(c) of the 
Commission’s regulations. 218 The 
APGA maintains that sales customers 
with "eligible firm sales service 
agreements" have automatic rights to 
storage now that it is defined as 
transportation. The APGA adds that 
§ 284.10(c) should be revised and 
expanded to include those sales 
customers without "eligible firm sales 
service agreements." Colorado Springs 
argues that the right to storage for 
current sales customers should be on an 
individual storage facility basis. 

Southern Indiana asserts that the 
splitting of storage will render it 
meaningless. 219 ANR contends that the 
preemptive right to storage should not 
be tied to no-notice service and that "on 
an integrated storage network such as 
ANR’s, individual customers should not 
be permitted to choose which particular 
storage Field the pipeline will utilize to 
render storage service to them" in order 
to "avoid a lowering of the overall 
storage capacity available to the 
market." 220 

The Commission clariFies that current 
bundled firm sales customers have a 
priority right to the storage necessary to 
maintain their level of maximum daily 


*"/d. 

818 Id. (emphasis addeii). 

81T Illinois Commerce Commission. Memphis 
Light, Gas and Water (Memphis Light). Rochester 
Gas, Citizens Gas. City of Colorado Springs. 
Colorado (Colorado Springs), Illinois Power. 
Columbia Gas Distribution Companies. APGA. 
Citizen Action. Indiana Gas. Alabama Gas. UGI. 
City Gas. United Distribution Companies. Brooklyn 
Union, and Questar. 

1.8 Sec Order No. 436 at p. 31,516-517. Section 
264.10(c) provide firm sales customers with “eligible 
firm sales service agreements" with the right to 
convert to firm transportation service under part 
264. 

8.8 Columbia Gas Transmission Corp.. 53 FERC 
1 61.366 (199). 
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entitlement to service. This is whether 
or not they elect no-notice 
transportation service. This right will 
enable pre-Order No. 636 customers 
buying gas under a small customer rate 
schedule to obtain storage needed to 
maintain their level of maximum daily 
entitlement in combination with the 
transportation service they elect 
whether it is no-notice or regular firm 
transportation. APGA’s arguments about 
§ 284.10(c) are, therefore, moot. The 
actual allocation of storage facilities is a 
matter for the restructuring proceedings. 

The Northern Distributor Group, 
Northern Illinois Gas. and Illinois Power 
argue that customers that have already 
converted should be entitled to storage 
on the same footing as customers 
converting under Order No. 636, without 
paying a premium. Northern Illinois Gas 
adds that system users should have 
priority over gas sellers for additional 
capacity. The Commission concludes 
that previously converted customers 
should not be entitled to storage on the 
same footing with customers converting 
under Order No. 636. This is because the 
customers that converted earlier were 
able to do so without storage to meet 
their needs. If storage is available after 
converting customers elect their storage 
levels, the pipeline must offer and 
allocate the remaining storage among all 
its shippers on a non-discriminatory 
basis. That is, current system users will 
have no priority over new transportation 
customers for additional storage 
capacity that is not selected by 
converting customers. 

2. Upstream Storage 

Order No. 636 provides that pipelines 
may retain storage capacity upstream of 
the place of unbundling to support their 
unbundled sales service. 221 

NGSA argues on rehearing that there 
is no justifiable basis for allowing 
pipelines to reserve upstream storage 
capacity to support their sales services. 
NGSA includes within its argument all 
capacity upstream of the unbundling 
point. They argue that "(u)pstream 
storage is equally capable of giving 
pipeline sales service an unfair 
competitive advantage" for the same 
reasons that apply to downstream 
storage (such as seasonal price 
arbitrage, transmission capacity 
supplementation, flow regulations and 
balancing). They are concerned that a 
"pipeline can offer any transportation 
service upstream of this point unequally 
to advantage its sales service." 222 


881 Order No. 636 at p. 30.427. 
888 Petition at 10. 


NGSA also states that "[i]f the 
Commission clarified on rehearing that 
all shippers had an equal opportunity to 
purchase rights on the upstream 
facilities, the unbundling point 
distinction would become benign." 223 

On the other hand, Transco and 
Brooklyn Union argue that pipelines 
should be able to retain some 
production area storage downstream of 
the place of unbundling to avoid 
gerrymandering the place of unbundling 
to retain storage for its merchant 
service, even though unbundling could 
occur at the wellhead. Both view this 
issue as appropriate for the restructuring 
proceedings. 

The Commission adheres to the 
conclusion in Order No. 636 that 
pipelines may retain a share of 
production area storage upstream of the 
point of unbundling to support sales at 
the unbundling point. As stated in Order 
No. 636, and supra with respect to 
upstream production area capacity, the 
pipeline must allocate capacity between 
it, for use to make unbundled sales, and 
others on a non-discriminatory basis, 
and the costs associated with upstream 
capacity must be recovered by the 
pipeline solely as part of its market- 
based rates. In addition, the pipeline 
must subject itself to all tariff terms and 
conditions applicable to holders of firm 
upstream capacity [e.g., storage 
injection and withdrawal levels). 

The Commission disagrees with 
Transco and Brooklyn Union because 
title must pass at the unbundling point 
and, therefore, the pipelines do not have 
gas to put into storage downstream of 
that point. 

3. Existing Contract Storage Service 

In Order No. 636, the Commission 
stated that "(a)ll current holders of 
storage capacity will retain that 
capacity under current contractual 
provisions." 224 

CNG states that it does not intend to 
reduce its customers’ contract storage 
capacity under current contractual 
provisions. However, CNG states that it 
must have the ability to adjust existing 
storage operational protocols {e.g.. 
storage injection and withdrawal 
schedules) to reflect the current status of 
its system operations as more customers 
became contract storage customers. It 
adds that without that ability, it might 
have to reduce aggregate available 
storage capacity. 225 


888 Id. 

888 Order No. 636 al p. 30.427. 

888 The various answers and responses filed in 
connection with CNGa clarification request are 
accepted into the record. 
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The Commission’s intent was that 
current contract storage customers 
retain their full right to capacity as 
specified in their contracts. The 
Commission did not mean to infer that 
the terms and conditions associated 
with their rights could not be changed if 
they proved unreasonable in light of 
Order No. 636’s requirements of no¬ 
notice transportation and open access 
contract storage. This, of course, is a 
pipeline specific matter and must be 
addressed in the restructuring 
proceeding. 

4. Transportation Associated With 
Storage 

ANR asks the Commission to clarify 
that certain associated transportation is, 
in effect, operated as an integral part of 
ANR’s storage complex, and therefore 
should not be "unbundled” to avoid 
stranding of valuable storage capacity. 
ANR states that it currently provides 
open access storage on that basis. ANR 
maintains that the same principle 
governs storage released or assigned, 
that is. the released or assigned storage 
should be tied to any associated 
transmission capacity. 226 The 
Commission believes that this matter 
should be addressed in ANR’s 
restructuring proceeding. 

5. Storage Fields Disconnected From 
System 

ANR states that it "owns certain 
storage fields that are physically 
disconnected from its system, but gas is 
moved to and from those storage 
facilities by means of transportation and 
exchange agreements with third party 
pipelines." 227 It argues that it should be 
able to treat these arrangements as an 
"integrated storage network” 228 to 
avoid "disynchronized allocations of 
storage, transmission and related 
transportation and exchange agreements 
[which] would render the operational 
continuity of the pipeline network into a 
meaningless state * * V* 229 The 
Commission clarifies that storage 
disconnected from a system should be 
treated in the same manner as storage 
connected to the system and be 
allocated as determined in ANR’s 
restructuring proceeding. However, the 
mere fact of disconnected storage 
cannot be used as a basis for 


228 ANR further seeks clarification about whether 
the storage volumes contained in the storage Helds 
at the time of the release or assignment are required 
to be released or assigned along with the storage. 
The Commission also believes that this matter 
should be addressed in the restructuring 
proceedings. 

22T Petition at 18. 
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discrimination with respect to related 
exchange or transportation agreements. 

6. Leased Storage 

ANR requests clarification that 
"storage capacity provided by leased 
facilities, and storage capacity provided 
by storage service agreements, should 
be treated in a similar fashion with 
directly owned storage facilities, as part 
of an integrated market area storage 
system." 230 The Commission clarifies 
that leased storage should be treated as 
if it were pipeline-owned storage. 

7. Storage Combined With Other 
Services 

In Order No. 636, the Commission 
stated that a pipeline is "required to 
offer the open-access storage on a basis 
that is unbundled and not in any way 
tied or linked to the storage customer's 
purchases of any particular type of sales 
service." 231 Brooklyn Union argues that 
the Commission should clarify that the 
rendition of storage service cannot be 
tied or linked to a customer’s purchase 
of transportation or any other service 
offered by the pipeline. It maintains that 
some storage fields, e.g., Leidy Storage 
Field, are connected to several pipelines. 
The Commission agrees that as a 
general matter pipelines may not tie 
services. Whether transportation and 
exchange arrangements can be 
packaged with the storage service is an 
issue to be resolved in each proceeding 
and will depend upon the configuration 
of the facilities and other operational 
factors. If, for example, there is no other 
way to get the gas into or out of a 
particular storage facility than through a 
particular transmission lateral, then it 
may be reasonable to combine the 
services. 232 

8. Storage Reporting 

In Order No. 636, the Commission 
instituted semi-annual reporting 
requirements with respect to the new 
open-access storage. The Independent 
Petroleum Association of America and 
Cooperating Associations (IPAA) states 
that more frequent reports are required 
and requests that each pipeline update 
the § 284.106(g) data on a weekly basis 
and post such report on its electronic 
bulletin board. 

Llano, Inc. (Llano) a pipeline 
providing Section 311 transportation, 
argues that semi-annual reporting is not 
needed in light of the monthly storage 
data collected by the EIA. It further 
contends that the required data is 


220 Petition at 19. 

131 Order No. 638 at p. 30.428. 

8st Tennessee Gas Pipeline Co.. 59 FERC1 61.045 
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commercially sensitive and that the 
reporting requirements on small 
intrastate systems is not cost justified. 

The Commission concludes that it is 
appropriate to require semi-annual 
reporting for all pipelines providing 
storage. This coincides with the 
injection and withdrawal cycles for 
storage activities. Further, the 
Commission in §§ 284.8(b) (3) and (4) 
and 284.9(b) (3) and (4) of the regulations 
is requiring pipelines to post the 
availability of capacity in storage fields 
on the EBB. The precise nature of the 
information is to be developed in the 
restructuring proceedings. As the 
Commission gains experience, it may 
revisit this issue to determine whether 
more or less reporting is needed. 

The Commission notes that the EIA 
does not collect data by individual 
customer nor does it collect rate and 
revenue data. Further, the information to 
be reported to the Commission on an 
semi-annual basis is similar to that 
currently reported by intrastate 
pipelines on an individual transaction 
basis for transportation services subject 
to part 284, subpart C. In addition, the 
Commission will consider individual 
requests for waiver from the reporting 
requirements. 

Llano argues that the Commission 
erred by not providing notice of the new 
semi-annual storage reporting 
requirements for intrastate pipelines. 

The Commission disagrees. First, the 
Commission requires reporting for 
transportation and storage that is now 
transportation so storage reporting is 
merely an aspect of transportation 
reporting. Second, even if considered a 
new reporting requirement, it is 
intimately connected with the 
authorization for intrastate pipelines to 
provide open access, contract storage to 
which Llano does not object. 

F. Market Centers 

In Order No. 636, the Commission 
adopted new regulations, §§ 284.8(b)(5) 
and 284.9(b)(5), which prohibit any 
provision in a pipeline tariff that would 
inhibit the development of market 
centers. The Commission believes that 
inter-pipeline market centers will 
enhance the efficient operation of the 
natural gas market and aid competition 
by creating markets where gas sellers 
from different production areas can 
meet gas purchasers from different 
market areas using different pipelines. 
Section 284.1(c) defined market centers 
as "an area where gas purchases and 
sales occur at the intersection of 
different pipelines." 

Peoples Gas argues that the 
Commission should expand its 
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definition of market center to include 
market-area in-line transfer points or 
8reas on individual pipeline systems 
where title can pass between buyers 
and sellers. 

Natural Gas Clearinghouse asks the 
Commission to amend the market center 
definition to recognize that “market 
centers“ already exist at both 
interconnect and non-interconnect 
points on individual pipeline systems, 
e.g., at pooling points and plant outlets, 
as can be seen by a quick review of the 
“Index” prices published by various 
trade press publications/' 233 Natural 
Gas Clearinghouse suggests the 
following definition of market center. 

§ 284.1(c) Market center means an area 
where gas purchases and sales occur, for 
example, at the intersection of different 
pipelines dr at recognized aggregation areas 
or pooling points on a specific pipeline. 294 

The Commission will not expand its 
definition of market center because it is 
not necessary to achieve the 
Commission s goal of not inhibiting the 
development of areas where purchases 
and sales of gas can occur. For example, 
the Commission, as stated in Order No. 
636, will not permit actions that inhibit 
the development of pooling areas. While 
pooling areas and market centers are 
different concepts, title transfers may 
occur at pooling areas around the 
production areas. 235 However, the 
Commission will not resolve the in-line 
transfer issue until it has a specific 
proposal before it. 

G. Pooling Areas 

In Order No. 636, the Commission 
stated that it will not mandate 
production area pooling areas on 
individual pipelines for the aggregation 
of supplies by all merchants. The 
Commission did state, however, that it 
will not permit actions that inhibit the 
development of pooling areas. 

Natural Gas Clearinghouse states it is 
willing to address the pooling area issue 
in the individual restructuring 
proceedings "[pjrovided, however, in 
order to provide substance to the 
Commission’s requirement that pipelines 
allow for flexible receipt and delivery 
points, the Commission should clarify 
that each pipeline must provide shippers 
with a workable means to aggregate 
supplies and markets and should 
affirmatively state the implementation 
of pooling or paper pooling is one way 
to satisfy this requirement." 233 


238 Petition at 14. 

28 ' Id 

233 Order No. 836 at p. 30.428. 

236 Petition at 13 (emphasis in original). 


As the Commission stated in Order 
No. 636, it is not mandating pooling 
areas. However, the Commission will 
not permit any actions that inhibit their 
development. Pipelines should work 
with shippers to develop a workable 
means to aggregate supplies. This is a 
matter to be considered in the 
restructuring proceedings. For example, 
in Order No. 636, the Commission stated 
that pipelines should consider entering 
into “operational balancing agreements” 
with other gas merchants to permit them 
to balance, in the aggregate, for ail of 
their gas purchasers shipping on the 
pipeline. 

H. Flexible Receipt and Delivery Points 

Order No. 636 modified the 
Commission’s policies with respect to 
flexible receipt and delivery points to 
provide for more flexibility. Order No. 
636 first provided that pipelines must 
give firm shippers flexible delivery 
points in the distribution areas. This 
means that firm shippers will have the 
right to change firm delivery points and 
to use other delivery points on a 
interruptible basis without losing their 
priority for firm service. 

Order No. 636 also expanded shippers’ 
rights with respect to flexible receipt 
and delivery points outside the 
production area receipt points and 
inside the distribution area delivery 
points by including the right to receive 
gas from any person at any place on the 
system and the right to deliver gas to 
any person at any place on the system 
on a firm basis, with the flexibility to 
change firm receipt and delivery points 
and to use all delivery points on an 
interruptible basis. 237 

In addition, Order No. 636 stated: 

Of course, receipt and delivery points must 
be within the firm transportation capacity to 
which the shipper is entitled, and for which it 
pays. So. for example, an LDC in a 
downstream region of the country could 
arrange to deliver gas to an LDC or an 
industrial in an upstream region, but 
conversely an LDC in an upstream region 
could not arrange for delivery in a 
downstream region. 29a 
That is. flexibility is allowed only 
“within the path" of the shipper’s 
service. 

I. Opposition to Flexible Receipt and 
Delivery Points 

Atlanta Gas argues that the 
Commi88ion “should eliminate its policy 
mandating flexible receipt and delivery 
points • * * [and] [t]o the extent 
flexibility is appropriate, it should be the 
subject of negotiation among affected 


237 Order No. 636 at p. 30429. 
222 Id. 


parties, with appropriate conditions 
placed on the exercise of flexible receipt 
and delivery point rights.” 232 Atlanta 
Gas maintains that the Commission's 
policy will result in destructive, often 
one-sided, competition by downstream 
LDCs and may subject LDCs utilizing 
flexible delivery points in other states to 
NGA regulation by transporting in 
interstate commerce rather than local 
distribution. 

The Commission believes that flexible 
receipt and delivery points will promote 
maximum efficient usage of the pipeline 
system, are necessary to the 
development of market centers and to 
the achieving of a meaningful capacity 
releasing program. Thus, flexible receipt 
and delivery points should promote 
competition in the natural gas industry 
to the benefit of gas consumers. 

The Commission does not believe that 
an LDC, by shipping gas to a delivery 
point outside its home state subjects 
itself to NGA jurisdiction. The LDC is 
not a transporter of gas in interstate 
commerce because it is not operating 
the system or controlling access by 
others any more than under existing 
transportation arrangements without 
flexible delivery points. 240 

2. Current Rights to Receipt and 
Delivery Points 

Equitrans, Inc. (Equitrans) asks the 
Commission to clarify that prior part 284 
firm conversions are not terminated or 
existing firm receipt point capacity 
reallocated in order to make 
accommodations for later-in-time 
conversions under Order No. 636. 

CIG similarly asks for clarification 
that flexible receipt and delivery points 
do not require existing capacity holders 
at the changed receipt and delivery 
points to be “bumped” in order to 
accommodate a change. 

INGAA requests the Commission to 
clarify that flexible delivery points are 
subject to availability. It states that “if, 
for example, the system is fully booked, 
the pipeline should be allowed to 
grandfather existing delivery points, or 
provide flexibility on an as needed 
basis.” 241 

Northern Illinois Gas asks the 
Commission to promulgate specific 
guidelines with respect to the use of 
flexible delivery points within a 
distribution area. For example, it 
maintains that the use of a flexible 
delivery point should never be able to 


229 Request for Rehearing at 14. 
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preempt or require curtailment of a 
preexisting firm delivery point. 

The Commission clarifies that current 
shippers that retain their firm capacity 
rights during the restructuring 
proceedings also retain their priorities at 
designated receipt and delivery points 
and may not be bumped, preempted, or 
curtailed under the flexible receipt and 
delivery' point policy. 

3. Nature of Flexible Receipt and 
Delivery Points 

Hadson states it is concerned about 
the priority principles governing flexible 
receipt and delivery points. It perceives 
a contradiction in the Commission’s 
statement that firm shipments may 
displace interruptible shippers on 
reasonable notice and the statement 
that alternate firm points may be used 
on an interruptible basis. 

Peoples Gas argues that the 
Commission “should specify that service 
in the distribution area to a ‘flexible’ or 
alternate delivery point designated by a 
firm customer is inferior to service 
rendered to another firm customer that 
uses the same delivery point as a 
primary delivery point, but superior to 
other interruptible services at that 
delivery point.” 242 

Southwest Gas contends that the 
Commission “must clarify that the 
ability to designate delivery points on a 
firm basis under a flexible delivery point 
policy must be limited by the 
availability of (firm] capacity at the 
designated delivery points.” 243 

The Gas Company of New Mexico 
contends that firm service to a primary 
delivery point should always have a 
priority over firm service to a flexible 
delivery point. 

The Commission clarifies that firm 
shippers’ use of designated alternate/ 
flexible delivery points is subject to the 
rights of Firm shippers using those points 
as primary delivery points but is 
superior to the rights of interruptible 
shippers to those points. 244 Hence, 

Order No. 636 was correct in describing 
the use of altemate/flexible delivery 
points as interruptible inasmuch as 
those rights are, as stated, inferior to 
primary firm delivery points. 


444 Petition at 13. 

448 Petition at 2. 3. 

144 Peoples Gas asks the Commission to “make 
clear that use by existing firm customers of existing 
capacity at distribution area delivery points, 
including the ability to shift firm entitlements from 
one division or plant to another, will not be 
adversely effected " Petition at 12. The Commission 
clarifies, but only to the extent that the existing firm 
customers bump interruptible and not firm shippers 
with primary rights. 


4. Reasonable Notice—Priority 

Cincinnati Gas asks the Commission 
to reinforce the absolute priority of firm 
transportation over interruptible 
transportation. It adds that the 
Commission “should make it clear that 
the 'reasonable notice' required for 
purposes of bumping interruptible 
transportation is to be defined in a 
manner that maximizes the priority of 
firm capacity." 245 

The Commission agrees that firm 
transportation has priority over 
interruptible transportation but cannot 
establish a generic standard for 
reasonable notice of bumping 
interruptible transportation. 

ANR asks the Commission “to clarify 
that delivery point flexibility should not 
be mandated on a daily basis, and that 
the parties are free to develop the rules 
governing delivery point flexibility in 
their individual restructuring 
dockets.” 246 It states that this is 
necessary to prevent the dramatic 
multiplication of operational difficulties 
that would be caused by the ability to 
switch no-notice delivery points on a 
daily basis. 

The Fuel Managers Association 
argues that pipelines should be required 
to provide flexibility in scheduling 
receipt and delivery points up to the 
maximum technical ability if high 
technology equipment is available, or, if 
it is not, to make best efforts to provide 
the maximum flexibility in shipper 
scheduling. 

The Commission endorses the idea 
that each pipeline should provide for 
maximum flexibility with respect to 
receipt and delivery point scheduling in 
light of the reasonable operational 
requirements of the pipeline. The 
Commission directs the parties to 
fashion procedures governing receipt 
and delivery point flexibility in the 
individual restructuring proceedings. If a 
pipeline, such as ANR, wishes to limit 
flexibility, it must demonstrate in that 
proceeding that the limitation is a 
reasonable operational limitation. 

5. Penalties 

The Fuel Managers Association 
maintains that there should be no 
scheduling penalties for changing 
scheduled receipt and delivery point 
locations, volumes, and gas delivery, 
because FT shippers pay SFV rates 
which already reflect those charges. 

Northern Illinois Gas also argues that 
a pipeline should not be able to impose 
a penalty if the LDC rearranges its takes 
among delivery points so long as the 


444 Petition at 49. 
,4# Petition at 10. 


takes within an operational zone are 
equal to confirmed nominations. It 
states there is no operational reason to 
tie specific transportation supplies to 
specific delivery points within an 
integrated service area. 

Issues involving the provisions 
governing the use of receipt and delivery 
points, including appropriate penalties, 
must be addressed in the restructuring 
proceedings. The purpose of penalties is 
to inhibit abusive behavior and so they 
need not be cost based. At the same 
time, there must be some valid 
operational reason for imposing 
penalties on changes in volumes to 
delivery points within an interrelated 
service area. 

6. Downstream Delivery Points/ 
Upstream Delivery Points 

Southwest Gas argues that a shipper 
should only be able to designate 
delivery points at the same points or 
points upstream of the shipper’s own 
delivery points. 

The Gas Company of New Mexico 
argues that the Commission should deny 
flexible delivery points to all shippers or 
provide for upstream shippers to have 
downstream delivery point flexibility, 
or, if not, make the downstream 
shippers pay a higher rate to reflect the 
higher value of their services. 

Brymore suggests that the 
Commission expand delivery point 
capabilities to include out-of-path points 
on a secondary basis to expand the 
value of upstream capacity. Brymore 
adds that: “Pipelines can (and should) 
be kept whole by charging an 
incremental rate to take gas from the 
most downstream in-path point to the 
ultimate delivery point. This charge 
should be equal to the difference in the 
demand charge components that would 
be applied to the reassigned capacity 
plus the difference in the applicable firm 
commodity rates." 247 

Hadson argues that Order No. 636’s 
language could be read as limiting rather 
than increasing flexibility. Hadson asks 
the Commission to clarify that firm 
shippers, rights to flexible receipt and 
delivery points “include the right to 
receive gas from any person at any 
place on the system, and the right to 
deliver gas to any person at any place 
on the systemf,j” 248 without the 
limitation on upstream shippers using 
downstream delivery points. 

The Commission adheres to the 
discussion in Order No. 636 with respect 
to flexible receipt and delivery points 
along the mainline; that is, between the 


447 Petition at 17. 
444 Petition at 14. 
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place of unbundling, including pooling 
areas, and the place of primary delivery, 
e.g., the city-gate or distribution areas. 
Downstream shippers may designate 
upstream receipt and delivery points. 
This is because the downstream shipper 
is using part of the capacity which it has 
reserved. However, upstream shippers 
may not designate downstream receipt 
and delivery points because they have 
not reserved or paid for that capacity. If 
the upstream shipper wants to expand 
its delivery point capability to include 
“out-of-path” delivery points, it must 
obtain that capacity from the pipeline or 
from another shipper via capacity 
releasing. But an upstream shipper has 
no right to downstream capacity solely 
because it already is a finn shipper. 

New England Power argues that 
shippers with upstream delivery points 
within a zone should be able to select 
downstream delivery points within the 
same zone as well as vice versa. It 
states that operational concerns can be 
met by making the downstream service 
an interruptible service. 

The Commission agrees with New 
England Power that shippers with 
upstream delivery points within a zone 
can select downstream delivery points 
within the same zone and that 
operational concerns can be met by 
making service to the downstream 
delivery point interruptible. This is 
consistent with the general principle 
that controls here: A shipper gets 
flexibility in receipt and delivery points 
for the part of the system for which it 
pays a reservation charge. Thus, if a 
pipeline has zone rates, a shipper gets 
flexibility within its zone. The 
appropriate rate for the use of a 
downstream delivery point within a 
zone should be addressed in the 
restructuring proceedings. Hadson 
argues that shipments “within the 
[contract] path” should be priced no 
higher than the FT usage charge for the 
actual path used. 249 The Commission 
agrees with Hadson and so clarifies 
because the usage charge includes only 
variable costs. 

7. Distribution Area Limitation 

In Order No. 636, the Commission 
required pipelines to permit firm 
shippers to designate flexible delivery 
points in their distribution areas in the 
same manner as they designate flexible 
receipt points in the production areas. 
Hadson states that the Commission has 
ignored non-LDC business enterprises 
that take delivery of gas but have no 
distribution areas. 


,4g Petition at a 


The Commission agrees with Hadson 
and clarifies that it used “distribution 
areas” in a broad sense, and not as a 
term of limitation. 

8. Section 7(c) Shippers 

New England Power and Transco 
argue that shippers receiving 
transportation service under individual 
section 7(c) certificates should have the 
same rights to flexible receipt and 
delivery points as part 284 shippers. The 
Commission disagrees. Flexible receipt 
and delivery points are part of part 284 
transportation. If New England Power 
(or similarly situated shippers) wants 
flexible receipt and delivery points, it 
should convert to part 284 
transportation. 

9. Interruptible Transportation 

Natural argues that the Commission 
should permit delivery point flexibility 
with respect to interruptible 
transportation. The Commission will 
permit interruptible transportation 
flexibility so long as the capacity exists. 

10. New Facilities 

Southern requests clarification that 
the flexible delivery point policy of 
Order No. 636 does not require the 
construction of delivery point 
facilities—the “new mandate only refers 
to available capacity at existing 
facilities as is the way flexible receipt 
points are administered on pipelines’ 
systems.” 250 Without addressing the 
merits of any particular case, the 
Commission clarifies that the flexible 
delivery point policy by itself does not 
require the construction of new 
facilities. However, to the extent 
pipelines construct new receipt and 
delivery point facilities, they must do so 
on a nondiscri minatory basis. 

11. Flexible Delivery Points—Pooled 
Capacity 

NIEP asks the Commission to amend 
the flexible delivery point provisions “to 
specifically permit such flexibility 
within the LDCs’ pooled capacity, even 
across pipeline systems. It maintains 
that LDCs “may need to switch delivery 
points on a pipeline system, as well as 
switch pipeline systems, within the 
pooled arrangement on a periodic basis 
in order to access changing gas supply 
services.” 241 The Commission regards 
the right to use of flexible delivery 
points as applicable only to shippers 
with capacity on the pipelines. A 
shipper receives flexibility in its receipt 
and delivery points for the part of the 
system for which it pays a reservation 


**° Petition at 9. 
tft » Id 


charge. Hence, shippers that pool 
capacity must each arrange for flexible 
delivery points on the pipelines on 
which they ship. 

12. Bypass 

Atlanta Gas asks the Commission to 
clarify that its discussion of flexible 
receipt and delivery points in Order No. 
636 is not to be read as instituting a 
mandatory bypass policy for end users 
to tap into pipelines. The Commission is 
not instituting a mandatory bypass 
policy in Order No. 636. But pipelines 
must permit end users with firm 
transportation rights under part 284 to 
use flexible delivery points. 

13. Exemption 

Southwest Gas asks the Commission 
to expressly exclude El Paso from any 
flexible delivery point requirement 
because under El Paso’s system of 
operation, there is insufficient basis 
owing to constraint points to adopt a 
flexible receipt point policy. The 
Commission believes that issues 
involving El Paso’s constraint points and 
flexible delivery points must be 
addressed in El Paso’s restructuring 
proceeding. 

/. Curtailment 

Several of the parties in their 
rehearing requests contend that Order 
No. 636 is in error in not requiring that 
capacity allocations during periods of 
capacity curtailment be implemented on 
an end-use rather than on a pro-rata 
basis. 252 Generally, these parties argue 
that the high-priority, end-use categories 
established by title IV of the Natural 
Gas Policy Act (NGPA), 253 apply to 
capacity curtailments as well as supply 
curtailments. APGA, Brooklyn Union, 
the Fertilizer Institute, the State of 
Michigan, Rochester Gas. and 
Washington Gas maintain that the 
operative statutory language in title IV 
applies to curtailment of all natural gas 
“deliveries” and does not distinguish 
between the curtailment of deliveries 
caused by supply shortages as opposed 
to the curtailment of deliveries caused 
by capacity constraints. APGA argues 
that Congress did not specifically apply 
the title IV priorities to capacity 
curtailments because pipeline services 
at the time of enactment of the NGPA 
were bundled. Similarly, Rochester Gas 
contends that the NGPA was passed in 
a different regulatory environment and 


a,s APGA. Brooklyn Union. Cincinnati Gas, 
Citizens Action. Citizens Gas. the Fertilizer 
Institute, the Stste of Michigan. Rochester Gas. and 
the Washington Gas Light Company (Washington 
Gas). 

15 U.S.C. 3391-94. 
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while the Commission has changed the 
regulatory scheme, this does not 
eliminate the Congressional intent 
expressed in title IV that deliveries of 
gas to high-priority end-users be 
protected during curtailment APGA. 
Citizens Gas. Rochester Gas and 
Washington Gas further maintain that 
mandatory unbundling of pipeline sales 
service combined with pro-rata capacity 
curtailment results in a degradation of 
service by depriving pipeline sales 
customers of their title IV curtailment 
priority in the event of a capacity 
curtailment 

APGA, Brooklyn Union, the Fertilizer 
Institute, and Washington Gas further 
argue that title FV was enacted as a 
result of Congressional concerns over 
the effects of natural gas cut-offs to 
agricultural and other high-priority users 
and that from the end-user’s standpoint 
supply and capacity curtailments are the 
same m their effects. Thus, these parties 
conclude that the Congressional 
concerns regarding supply cut-offs 
pertain equally to capacity caused cut¬ 
offs and that Congress intended that 
title IV apply equally to supply and 
capacity curtailments. APGA also 
argues that Congress in title IV required 
the Commission to protect high-priority 
users to the “maximum extent 
practicable" and that such policy 
applies equally to capacity and supply 
curtailment Brooklyn Union further 
asserts that it is illogical to conclude 
that title IV does not apply to the new 
national transportation network fostered 
by other sections of the NGPA. 

The Commission is not persuaded by 
these arguments to depart from its 
interpretation of the inapplicability of 
the title IV end-use priorities to capacity 
curtailments. The Commission baa 
interpreted title IV of the NGPA rn this 
manner since the enactment and initial 
implementation of the NGPA 254 and 
since that time has consistently 
reiterated its position that title FV 
applies only to curtailment by pipelines 
of natural gas deliveries caused by 
supply shortages. 2 ** Furthermore, the 
Commission has also consistently 
rejected arguments similar to those 
advanced by the parties in this 
proceeding to the effect that title IV 
applies to both capacity and supply 
curtailments. 25 * * Moreover, we believe 


*•< See. eg„ Order No. 29-C. FERC Stats. * Regs.. 
Regulation Preambles 1977-1981. \ 30.092 (1979*. 

See. eg. Order No. 438. FERC Stars. A Regs.. 
Rep. Preambles 1982-1985, f 30.965 (1985). 

* aa See. eg., Order No. 29-C. supra: Order No. 

436-A. FERC Stat. & Regs.. Regulation Preambles 
1982-1985. J 30.675 (1985). 


that more recent expressions of 
Congressional intent regarding the 
structure and operation of the natural 
gas industry, Le ., the Decontrol Act. 257 
support the Commission's curtailment 
policies as expressed in Order No. 636. 

Again, it is the Commission's view, 
based upon the language of the NGPA 
itself, the circumstances surrounding the 
enactment of the NGPA, the legislative 
history of the NGPA and subsequent 
court opinions that application of the 
title IV end-use priorities to capacity 
curtailments (that is, transportation) 
was neither intended nor envisioned by 
the Congress. First, it is beyond dispute 
that the NGPA was enacted to remedy 
the natural gas supply shortages facing 
the nation which became critically 
apparent in the mid-l^O’s. 250 Title I of 
the NGPA was intended to provide 
investors with adequate incentives to 
develop new sources of gas supply. Title 
II of the Act was intended to ameliorate 
the immediate impact of these incentive 
prices on certain classes of natural gas 
users. Title III of the Act was intended 
to break down the existing barriers 
between the interstate and intrastate 
natural gas markets, so that formerly 
intrastate natural gas supplies could 
flow freely into the national market 
place to alleviate the natural gas 
shortage In the interstate market. In 
addition, title III vests in the President a 
broad array of powers to respond to 
natural gas supply emergencies. In sum, 
the policy provisions of the NGPA were 
all enacted in response to the need to 
increase the supply of natural gas 
available to fill the nation s energy 
needs. On the other hand, the issue of 
pipeline capacity constraints was not 
part of the Congress' remedial action in 
its enactment of the supply-oriented 
NGPA. It is in this context that the 
petitioners’ arguments regarding the 
intended scope of the applicability of 
title IV must be viewed. 

The petitioners’ major argument is 
that the operative language of title IV 
speaks in terms of “deliveries” of 
natural ga9, "curtailment of 
deliveries for such use,'* 259 and that no 
specific distinction between curtailment 
of deliveries due to supply shortages 
ami those due to capacity constraints is 
made. It is our view that, in the light of 
the immediate purpose of the NGPA to 
provide incentives to prevent gas supply 
shortages, the petitioners read into the 
term “deliveries’* an application that 
was not intended by the Congress. At 


MT Public Law No. 101-60, 103 Stal. 157 fl980). 
*** See. eg.. Process Gaa Consumers Croup v. 
United Stales Department of Agric.. 694 F.2d 728. 
738 (D.C. Or. 1980). 

See. eg. 15 U.S.C 339Ua). (aim 


the time the NGPA was enacted, the 
curtailment plans on file with the 
Commission generally governed only 
pipeline sales curtailments resulting 
from gas supply shortages, not capacity 
limitations. This resulted from the fact 
that the Federal Power Commission’s 
(FPC] curtailment policies and 
regulations from their inception were 
intended to deal with the "allocation of 
priorities and rationing of this limited 
supply of natural gas" available to be 
sold by interstate pipelines occurring 
during "gas shortages”. 2 * 2 

Under the FPC curtailment rules, 
interstate pipelines were only required 
to file supply curtailment plana covering 
natural gas sales and were not required 
to file capacity curtailment plans 
covering transportation. Moreover, the 
FPC*s policy statements requiring 
pipelines to file these sales curtailment 
plans, like the NGPA, also used the 
operative term "deliveries’* as opposed 
to "sales’* or "transportation". 221 Thus, 
it is likely that the choice of the 
operative term "deliveries" in title IV 
was chosen to correspond to the same 
operative term found in the existing FPC 
required supply curtailment plans. This 
view is in accord with the stated intent 
of the Congress that for purposes of 
implementing title FV "the Commission 
is instructed to reopen curtailment plans 
that are already in effect under the NGA 
only to the extent necessary to adjust 
those plans to bring them into 
conformity with the new curtailment 
priority schedule." 202 Had Congress 
intended also to cover gas only 
transported by the pipelines or to cover 
capacity curtailments, then nearly all of 
these plans would have had to be 
reopened. 

Further, the broad term "deliveries" 
covers sales for resale as well as 
transportation for direct sale, both 
circumstances subject to the FPCs 
curtailment jurisdiction and pipeline 
curtailment plans. Moreover, this view 
of the use of the term "deliveries" is also 
in accord with Congressional statements 
of its understanding of the definition 
and purpose of curtailment plans as 
expressed in the legislative history of 


MO Louisiana Power and Light Co. v- FPC. 483 
P.2d 623. 628 (5th Cir. 1973). See also. Pacific Gas A 
Electric Co. v. FPC. 506 F.2d 33. 35 (D C. Or. 1974); 
State of North Carolina v. FERC 584 F.2d 1003.1007 
(RC. Cir. 1678). 

*•* See. eg.. Order No. 487. 49 FPC 85 (.1673) 
("priorities-of-deliveries by junadictioaal pipelines 
during periods of curiailment"), Order No. 467-ff. 46 
FPC 583 (1973) fMtfel priorities to be followed by 
jurisdictional pipeline companies during periods of 
curtailed deliveries*’). 

* a * Joint Explanatory Statement of the Committee 
of Conference, title IV. section 401. t FERC Stats. A 
Regs. 1 3101 at p. 3121 (1978). 
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related energy legislation, /.e, the Public 
Utilities Regulatory Policies Act of 
1977. 263 As stated in Process Gas 
Consumers v. United States Dept of 
Agriculture: 

Since the advent of natural gas scarcities in 
the early seventies, regulated interstate 
pipelines have been required to establish 
elaborate curtailment plans detailing which 
of their customers will get how much gas in 
what priority, in times of short supply. In 
Congress' own words: 

“Curtailment plans establish priorities for 
the delivery of natural gas when supplies are 
insufficient to meet contract demand ' ' V 
H.R. Rep. No. 1750, 95th Cong.. 2d Sess. 112- 
13 (1978). U.S. Code Cong. & Admin. News 
1978, p. 7848. 264 

Thus, as the agency charged with 
interpreting the NGPA, the Commission 
remains of the opinion that in enacting 
title IV, the Congressional intent was to 
assure that gas supplies for essential 
agricultural and the other specifically 
enumerated high-priority end-users 
would be afforded the highest priorities 
in then existing pipeline supply 
curtailment plans in the event of a 
shortage of the gas supplies sold by 
interstate pipelines. Tlie Commission 
further believes that it would be In error 
for it to infer that if Congress had in fact 
addressed and considered the then 
hypothetical issue of capacity 
curtailments, Congress would have 
mandated the same end-use curtailment 
method to be applied to capacity 
curtailments as that envisioned for 
supply curtailments. As indicated 
below, capacity curtailments present 
problems and issues distinct from those 
presented by supply curtailments in the 
context of unbundled, open access 
transportation, and in the Commission’s 
judgment are not suited to resolution by 
imposition of end-use priorities. 

The petitioners present a literal 
reading of title IV of the NGPA. viewed 
apart from the legislative history, 
contemporaneous industry conditions 
and historical context In which it was 
enacted. Even if this view can be 
squared with a plausible application of 
the literal words of the statute, the 
Commission does not believe it can be 
reconciled with the context in which the 
NGPA was enacted or with more recent 
expressions of Congressional intent. For 
instance, the petitioner’s contention that 
the title IV end-use priorities apply to 
pipeline capacity curtailments creates a 
conflict with the more recent expression 
of Congressional intent embodied in the 
Decontrol Act. The Decontrol Act 
'‘finished off’ the then already nearly 

*•* Public Law No. 95-617. 

894 F.2d. 72a 772 (D.C. CJr 1980) (Wald 
dissenting on other issues). 


complete natural gas decontrol process 
initiated in the NGPA. 266 The Decontrol 
Act expresses Congressional recognition 
of a completion of the “transition from 
the highly controlled, shortage-beset gas 
industry * * * to today’s substantially 
decontrolled market.’’ 266 It also 
recognizes the creation by the 
Commission of “a competitive ga9 
purchasing and transportation market,’’ 
which in the opinion of Congress would 
minimize the instability in the natural 
gas markets which was characteristic of 
what the Congress acknowledged as 
being an antiquated regime of stringent 
regulatory controls. 267 The Congress 
further found that the Commission’s 
open-access pipeline initiatives had 
created more competition in the 
interstate pipeline industry and had 
brought lower prices to all consumers, 
including captive residential consumers. 

Thus, while the Decontrol Act did not 
deregulate gas pipelines, the Act is a 
clear endorsement of the benefits of a 
pro-competitive regulatory scheme for 
national gas supplies. Moreover, the 
Congress in enacting the Decontrol Act 
expressed its strong belief that the 
Commission's “current competitive 
open-access pipeline system [be] 
maintained” to ensure that captive 
customer’s are not disadvantaged’’. 268 
An integral part of the Commission’s 
“current open-access” pipeline system 
was that firm, open-access 
transportation was not required to be 
allocated on a title IV type end-use 
basis in the event of curtailment. 269 In 
addition, the Commission believes that 
the complexities inherent in end-use 
capacity curtailment plans and the fact 
that the Commission has never required 
capacity curtailments to be implemented 
on an end-use basis would, if ordered 


446 H. Rep. No. 29. 101st Cong. 2d Sesa.. at p. 2 
(1989). 

••• Id. at 3. 
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444 Id. at 4. 

469 See. e.g.. Order No. 438-A supra . FERC Stats 
8 Reg. Preambles (1982-85) at p. 31.852. While the 
Commission has required open-access 
transportation to be curtailed on a pro-rata baaia. 
the Commission has approved settlements which 
also provide differing degrees of end-use allocation. 
See. e.g.. Northwest Pipeline Corp.. 39 FERC f 81.109 
(1983) (permitted establishment of curtailment 
priority for essential agricultural and high-priority 
uses in the absence of adverse comments): Florida 
Gas Transmission Co.. 51 FERC \ 81.309 (1990) 
(curtailment by end-use permitted); United Gas 
Pipeline Co.. 49 FERC | 61.006 (1989) (end-use 
emergency relief permitted in context of a 
settlement). Curtailment issues must be considered 
in the RS proceedings and the parties in the RS 
proceedings may agree upon similar arrangements if 
they can be implemented in accordance with the 
restructured services of a particular pipeline. For 
the Commission to require such arrangements for all 
pipelines, however would severely undermine the 
principles of unbundled, open access transportation. 


generically, impose a significant 
regulatory burden. Thus, in the 
Commission’s judgment the curtailment 
policies set out in Order No. 636 
represent a proper reconciliation of the 
requirements of title IV of the NGPA the 
more recent statements of Congressional 
purpose expressed in the enactment of 
the Decontrol Act, and the policies 
underlying Order No. 636. 

APGA, Brooklyn Union, and Citizens 
Gas also argue that not applying end- 
use priorities to capacity curtailment is 
inconsistent with the NGA and past 
Commission policy prior to the 
enactment of the NGPA. These parties 
contend that under the NGA the 
Commission’s policy was that end-use 
curtailment was necessary because 
private contracts do not necessarily 
serve the public interest and that the 
rationale for protecting high-priority 
customers under the NGA is the same 
today as it was before. Citizens Gas 
maintains that the NGA requires 
assurance of reliable service to high- 
priority end-users. APGA similarly 
contends that the public interest under 
the NGA requires that high-priority end- 
users be protected from curtailment. 

The Commission disagrees with the 
notion advanced by these parties that 
because in the 1970’s the FPC found that 
the allocation of scarce gas supplies 
during curtailment was required to be 
based upon end-use principles, rather 
than private contractual arrangements, 
in order to protect the public interest 
that the Commission in the 1990’s is now 
restricted to requiring an end-use 
methodology as the industry’s exclusive 
allocation methodology during both 
supply and capacity curtailments. First, 
while it is correct, as the petitioners 
point out, that the courts have approved 
end-use as an appropriate consideration 
for purposes of pipeline supply 
curtailments, 270 the NGA does not 
require that allocations of either supply 
or capacity during curtailment be made 
exclusively on the basis of end-use 
principles. Moreover, in the light of the 
changes in both the regulatory and 
legislative environment, as well as 
changes in the natural gas industry 
which have transpired since the 1970’s, 
as discussed above, the Commission 
believes that the exclusive reliance on 
an end-use allocation methodology is 
not required to protect the public 
interest. The Commission believes that 
with deregulated wellhead sales and a 
growing menu of options for unbundled 
pipeline service, customers should rely 
on prudent planning, private contracts. 


470 See. e.g.. Slate of North Carolina v. FERC. 
supra 584 F.2d at 1012 
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and the marketplace to the maximum 
extent practicable to secure both their 
capacity and supply needs. In today r 9 
environment, LDC’s and end-users no 
longer need to rely exclusively on their 
traditional pipeline supplier. Rather, to 
an ever-increasing degree they rely on 
private contracts with gas sellers, 
storage providers, and others; a more 
diverse portfolio of pipeline suppliers, 
where possible; local self-help measures 
( e.g ., local production, peak shaving and 
storage); and their own gas supply 
planning through choosing between an 
increasing array of unbundled service 
options. In addition, natural gas market 
conditions are now very different from 
the 1970‘s. In contrast to the chronic 
supply shortages of the 1970‘s, capacity 
and supply disruptions in the 1990’s, if 
they occur at all. are likely to be 
infrequent and short-lived, largely as a 
result of the changes initiated by the 
provisions of the NGPA other than title 
IV and the Commission's policies in 
Order Nos. 436 and 636. 

Given the growing array of unbundled 
service options, which will be further 
promoted by Order No. 636, customers 
are increasingly free to choose different 
mixes of firm and interruptible pipeline 
services as well as different sellers, 
different receipt points, and different 
market centers or aggregation points. In 
making such choices, each customer will 
assume different price and reliability 
risks. Requiring the generic allocation of 
pipeline capacity on the basis of end-use 
rather than pro rota based upon each 
customer’s contractual choices would 
tend unfairly to protect those who took 
risks at the expense of customers who 
have undertaken the planning and 
greater cost of proceeding cautiously. 
Such a result would be neither just nor 
reasonable nor consistent with the 
unbundled, market-oriented gas 
industry, which both the Congress and 
the Commission have been encouraging. 
Accordingly, the Commission Ends that 
neither the NGA nor the public interest 
require that the Commission on an 
industry wide basis today extend the 
end-use curtailment rules applicable to 
pipeline sales to interstate pipeline 
transportation, storage, or other 
services. 

APGA, Laclede Gas Company 
(l^aclede), and the State of Michigan 
argue that the issue of capacity 
curtailment methodologies aside. Order 
No. 636 does not adequately provide 
curtailment protection from supply 
shortages to high-priority end users. 
These parties contend that Order No. 

636 defeats the purpose of the NGPA 
Title IV priorities daring times of natural 
gas shortages. APGA and Laclede 


maintain that given the possibility of a 
failure of third-party gas supplies, 
reliance on third party sales makes 
protection from supply shortages 
difficult and that market based pricing 
will not adequately protect high 
priorities from supply shortages. Laclede 
argues that the Commission should 
require that a plan be in place to insure 
gas availability to high priorities m the 
event of a shortage in supply. 

We disagree with these assertions 
that Order No. 636 fails to protect high- 
priority users from supply shortages. 

The Commission is of the view that the 
best protection from the specter of a 
future natural gas supply shortage is the 
promotion of an open and competitive 
wellhead market where all natural gas 
suppliers are able to compete for gas 
purchasers on an equal footing, 
unhindered by the possession of any 
undue competitive advantage by any 
class of suppliers. By fostering this goal. 
Order No. 636 aims to ensure that the 
benefits of wellhead decontrol, including 
helping "to ensure adequate supplies of 
reasonably priced gas in the future" 271 
will redound to the benefit of consumers 
of natural gas to the maximum extent as 
envisioned by the NGPA and the 
Decontrol Act. 

Congress' judgement was that the best 
protection against and remedy for, 
supply shortages was to allow the 
market to establish the price for gas. If 
supplies tighten, the price can rise which 
will stimulate new investment to bring 
new supplies to market Since Congress 
mandated this course, beginning with 
the enactment of title I of the NGPA, the 
industry has not experienced shortages 
beyond isolated, short-lived dislocation. 
By eliminating the undue competitive 
advantage inherent in pipeline bundled 
sale3 services and by establishing a L 
pipeline rate structure under which all 
gas merchants will be able to compete in 
a national market without regard to 
fixed transportation costs included in 
usage charges. Order No. 636 will help 
to achieve Congress* * intent in passing 
the Decontrol Act to "over time force the 
evolution of a set of lowest-cost 
producers" which "will yield lower 
prices and more abundant supplies". 272 
Moreover, as we discussed above in 
regards to capacity curtailments, we 
believe that the imposition of the 
industry-wide, end-use supply 
curtailment scheme envisioned by the 
petitioners would be inconsistent with 
the market-oriented policies espoused 
by the Decontrol Act and given 
foreseeable supply conditions, would be 


171 S. Rep. No. 39.101siCong-. 1st- Sees., at p. 2 
(1989). 

* 7 * H.R. Rep. No. 29 l mpra, at p. 7. 


an unnecessary regulatory burden. 
Finally, in the event of an unexpected 
and sudden force majeare supply 
shortage, title m of the NGPA vests in 
the President ample authority to 
effectively assure that available gas 
supplies are allocated and transported 
to meet critical needs. 

Several parties 279 assert the position 
that the Commission’s direction to the 
parties, to negotiate and develop 
voluntary plans to deal with emergency 
shortages due to capacity constraints in 
the restructuring proceedings, is an 
abdication of the Commission’s 
statutory responsibilities. APGA and 
State of Michigan argue that LDCs 
should not be penalized by having to 
pay high amounts to lower priority 
customers in order to be assured of 
being able to serve their high-priority 
loads. APGA. Citizens Action, and the 
State of Louisiana argue that the 
Commission must require that all 
pipelines include in their compliance 
filings an emergency exception from 
their pro-rata curtailment plans to 
provide gas to residential and small 
commercial users and to protect life and 
property in the event of curtailment. The 
industrial Groups assert that all 
pipelines should implement plans to 
allow their customers to offer voluntary 
release of capacity for compensation 
during emergency situations. APGA 
further maintains that contractual 
provisions are an inadequate method for 
protecting human needs customers and 
other high-priority end users. In 
addition, the Industrial Groups state that 
while it supports pro-rata curtailment, 
that the Commission should prescribe 
specific allocation procedures rather 
than leaving the parties to negotiate 
such procedures. The State of Michigan 
also avers that the Commission has 
failed to explain the basis of the 
assertion in Order No. 636 that gas will 
continue to flow for heating without 
regard to pro rata curtailment plans. 

The arguments of the petitioners that 
object to developing curtailment plans 
and negotiating plans to implement 
voluntary contractual emergency supply 
and transportation arrangements in the 
restructuring proceedings are grounded 
on an incorrect premise, Le .. that the 
NGPA and/or the NGA mandate that 
the Commission establish a specific set 
of procedures for end-use allocations 
applicable to all pipelines. As discussed 
above, in the Commission’s view, this 
assumption is not accurate. 

Order No. 636 allows the pipelines 
and their customers to develop a 


* 73 APGA. Brooklyn Union. Gncinnati Gas. biate 
of Michigan, and Rochester Gas. 
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capacity curtailment plan in the 
restructuring proceedings under the 
general guideline that the result of such 
negotiations must be a tariff that sets 
out the pipelines* supply and capacity 
curtailment plans in sufficient detail to 
accommodate the interests of all 
shippers. The Commission believes that 
this is in accord with the principles 
underlying both the NGA and the 
NGPA. Moreover, such negotiated 
curtailment plans will result in systems 
of allocation and the development of 
voluntary, mutually beneficial, 
emergency contractual programs and 
procedures that are best tailored to the 
individual pipelines and the needs of 
their customers as expressed in the 
economic value, Le., price, which they 
are willing to pay either to the pipeline 
itself or, under private contractual 
arrangements, to other pipeline shippers, 
to assure that their demand for capacity 
on the pipeline will be satisfied in the 
event of curtailment. In this regard, the 
Commission endorses the suggestion of 
the Industrial Groups that pipelines 
include as part of their compliance 
filings plans to allow their customers to 
offer voluntary release of capacity for 
compensation during emergency 
situations, and encourages the 
development of similar suggestions 
which have been made in this 
proceeding. 274 

Finally, as the State of Michigan 
points out, the Commission does expect 
that gas will continue to flow to those 
who need it for heating or other 
important needs, notwithstanding a 
pipeline’s pro rata curtailment plan. The 
Commission*8 expectation is based on 
experience since the implementation of 
the NGPA, which shows that gas has 
always flowed according to the dictates 
of the market, i.e., to the heat sensitive 
users who need it most and who are 
thus willing to pay the prevailing market 
price for it. It is because the Commission 
expects that these historical market 
forces will continue to direct gas 
supplies and capacity to heating and 
other important uses, that we have 
urged the parties to develop flexible 
tariff mechanisms, whether in the nature 
of special relief with compensation, 
voluntary contractual arrangements or 
some other device, which will allow 
pipelines and their customers in 
planning their operations to take into 
account and provide mechanisms for 
dealing with these contingencies. 

Elizabethtown expresses the view 
that Order No. 630 should require 
customers receiving more than a pro 
rata share of pipeline gas during periods 


See. e.g.. Technical Conference Tr. at 282-63. 


of shortage to pay compensation to 
customers who receive less than a pro 
rata share as a consequence. Rochester 
Gas maintains that compensation 
schemes can be developed in the 
pipelines’ restructuring proceedings 
which can compensate low priority 
users whose gas is lost to high-priority 
users as a result of curtailment. In 
addition, Elizabethtown contends that 
Order No. 636 should require that a 
pipeline sales customer exhaust all of its 
alternative sources of supply before 
being eligible to receive a pipeline’s 
sales gas supply under its curtailment 
priority. 

The Commission’s position on 
curtailment compensation plans is that 
the parties in the individual 
restructuring proceedings must explore 
the development of such schemes as 
those suggested by Elizabethtown and 
Rochester Gas in the context of 
developing their individual curtailment 
plans and in the development of 
voluntary emergency contractual 
arrangements between shippers. 
However, the Commission believes that 
it would be contrary to the concept of 
the restructuring proceeding process and 
the negotiation and development of 
individually tailored curtailment 
allocation procedures and emergency 
mechanisms for it to mandate a generic 
compensation scheme. In addition, in its 
request for rehearing, Elizabethtown has 
not presented any argument to persuade 
the Commission to change its position 
that it is not appropriate to require high 
priority customers to exhaust other 
sources of gas supplies before being 
entitled to receive more than a pro-rata 
share of available pipeline supplies by 
application of the NGPA title IV 
priorities to pipeline sales. 

Tenneco claims that the provisions of 
Order No. 630 requiring parties in the 
restructuring proceedings to fashion 
their own curtailment plans constitutes 
an effective change in prior curtailment 
plans and policy which requires the 
preparation of an Environmental Impact 
Statement (EIS) prior to issuance of the 
Order. 

The Commission is of the opinion that 
the issuance of the curtailment related 
provisions of Order No. 636 does not 
require the preparation of an EIS. First, 
the Commission has not changed its 
curtailment policies. Under Order No. 
636, as before, pipeline sales during 
supply curtailments, if they occur, will 
be implemented according to end-use 
allocation methodologies which include 
the title IV priorities. Similarly, as they 
were under Order No. 436, capacity 
curtailment plans will generally be 
developed according to pro-rata 


allocation methodologies with the 
allowance of end-use measures to 
provide for emergencies. Furthermore, 
under the Commission’s application of 
section 380.5(b)(5) of the Commission’s 
Regulations 275 only new natural gas 
supply curtailment plans, or any 
amendment to an existing supply 
curtailment plan that has a major effect 
on an entire pipeline system has been 
subject to an environmental assessment. 
Thus, any determination regarding the 
necessity of an EIS for any particular 
pipeline's supply curtailment tariff 
compliance filing would at this time be 
speculative and premature. 

Finally, Elizabethtown and Tenneco 
argue that unbundled pipeline sales 
should not be subject to the Title IV 
end-use curtailment priorities, but 
should be treated as all other gas sellers. 
Elizabethtown contends that the 
application of sales curtailment to 
pipeline sales makes pipeline sellers a 
less reliable supply source. Tenneco 
contends that Order No. 636 unduly 
discriminates against pipeline 
merchants by requiring only pipelines to 
follow end-use curtailment plans. In the 
alternative, Tenneco maintains that end- 
use sales curtailment should not apply 
to pipeline marketing affiliates. 

The Commission agrees with the 
arguments advanced by Elizabethtown 
and the observation of Tenneco that for 
curtailment purposes unbundled 
pipeline sales should be treated as all 
other gas sales. However, as the 
Commission stated in Transcontinental 
Gas Pipe Line Corp ., 276 “(u)ntil 
Congress changes the [NGPA], the 
statutory priority [for pipeline sales) 
must be observed.” 277 Thus, Title IV of 
the NGPA must continue to apply to 
pipeline sales only. For the same reason, 
the Commission agrees with Tenneco 
that end-use sales curtailment does not 
apply to pipeline marketing affiliates. 

VI. Transportation Rates 

In Order No. 636, the Commission 
concluded that the modified fixed 
variable (MFV) method of cost 
classification ”is not in the public 
interest, unreasonably hinders 
competition among gas sellers, and is 
unjust and unreasonable under NGA 
Section 5.” 278 The Commission adopted 
SFV in lieu of MFV so that “all gas 
merchants would be able to compete in 
a national market without regard to 
fixed transportation costs included in 
the usage charge.” 278 This competition 


•’* 18 CFR 380.5(b)(5). 
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will “maximize the benefits of wellhead 
decontrol by increasing the nationwide 
competition among gas merchants 
(including pipelines)/* 280 Further, 

‘*[t]his merchant-to-merchant 
competition should help to achieve 
Congress' intent in enacting the 
Decontrol Act to "over time force the 
evolution of a set of lowest-cost 
producers" to "yield lower prices and 
more abundant supplies" to the benefit 
of all consumers of gas. 281 

The Commission recognized that the 
shift to SFV. without any adjustments, 
could result in cost shifting among 
customer classes. Hence, the 
Commission directed that pipelines 
adopt measures to mitigate cost shifts if 
the use of SFV will result in a 10 percent 
or greater increase in revenue 
responsibility for any historic customer 
class. These mitigation measures are to 
phase-in any such rate increase over no 
more than a four year period. The 
Commission set forth several potential 
phase-in methods, including the use of a 
one-part volumetric rate for small 
customers. 

Last, the Commission provided that 
the determination of rates for 
interruptible transportation would still 
be governed by the principles 
enunciated in the Rate Design Policy 
Statement. 

As discussed below, the Commission 
is granting rehearing with respect to the 
designing of rates for small customers. 
The Commission is retaining SFV for 
rate design (billing) and cost allocation 
purposes but will require the use of 
different ratemaking techniques to 
distribute revenue responsibility among 
customers if significant cost shifts occur 
among pipeline customers, as discussed 
below, as a result of allocating fixed 
costs only on the basis of peak 
entitlements. 

A. Rehearing Requests Concerning SFV 

A number of petitioners object to the 
Commission’s reasoning in adopting 
SFV. In brief, they argue that the 
Commission has rested its decision on 
invalid goals, has not supported its 
finding that MFV is not in harmony with 
those goals if they are valid, and has not 
supported its finding that SFV is lawful. 

As discussed more fully below, the 
Commission rejects petitioners’ 
contentions. First, as stated above, the 
Commission is mandating the SFV rate 
design method for billing (unless the 
Commission permits otherwise under 
the exception in 18 CFR 284.8(d)). The 
Commission believes that its analysis 
and conclusions in Order No. 036 


**°id. 

*•* Id., quoting. H.R. Rep. No. 29. supra, at p. 7. 


comport with its responsibility under the 
NGA to adoptcost classification 
methods to achieve goals that are 
pertinent to current conditions. This 
requires that the Commission use its 
judgment to "make the pragmatic 
adjustments which may be called for by 
particular circumstances." 282 The 
Commission must exercise its judgment 
and discretion in light of the prevalent 
market, economic, and industry 
circumstances. Hence, a particular 
distribution of fixed costs between the 
reservation and usage charges is not 
inviolate. 283 And, indeed, as chronicled 
in Order No. 636, the Commission has 
changed its goals as market conditions 
have changed over time. 284 The 
Commission sees no reason in 
petitioners* arguments for modifying its 
conclusions in Order No. 636 to adopt a 
cost classification method that does not 
impede the operation of the competitive 
national wellhead market underlying 
and envisioned by the Decontrol Act, 
that MFV does not perform that function 
but rather hinders achieving that goal, 
and that simply put, SFV is rationally 
connected to the Commission’s goal of 
achieving an efficient national gas 
market which will yield reasonable gas 
prices to benefit gas consumers and 
which will send proper market signals to 
maintain adequate gas supplies. 

It is true, as also discussed below, 
that the adoption of SFV in lieu of MFV 
may well shift costs among different 
classes of customers and within classes 
of customers. However, the Commission 
concludes that petitioners have not 
shown any undue harm. First, the 
Commission is providing for mitigation 
measures to accompany the move to 
SFV. Second, the Commission has 
adopted a means for firm customers to 
shed unwanted firm capacity to those 
seeking capacity during the restructuring 
proceedings and thereafter under the 
capacity reallocation mechanism of 
§ 284.243 of the regulations. Third, the 
Commission, as discussed below, does 
not believe that the cost shifts to 
individual residential gas consumers 
will be undue in aggregate amount in 
light of the goals of SFV. 

B. Rationale 
1. Validity of Goals 

The APGA argues that "the 
Commission's desire to develop a 
’competitive, national ga9 market,’ 
promote competition among gas 
merchants, and ensure that gas is 


*** FPC v. Natural Gas Pipeline Co.. 315 U.S. 575, 
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shipped on even terms are not legitimate 
rate design goals." 286 It maintains those 
goals rest outside of the Commission’s 
role because the production end of the 
natural gas industry is virtually 
deregulated, The APGA further 
contends that even if those goals are 
valid, the Commission may seek to 
achieve them only subject to its primary 
responsibility of protecting consumers 
from the exercise of monopoly power by 
pipelines. Similarly, Southern California 
Gas Company (SoCal Gas) maintains 
that it cannot accept the notion that the 
Commission has the duty or obligation 
under the NGA to increase producers' 
profits at the wellhead, especially after 
decontrol. Peoples Natural Gas argues 
that the Commission erred in not 
applying antitrust law in analyzing the 
lawfulness of MFV. 

The Commission rejects APGA’s 
arguments about the legitimacy of the 
Commission’s goals with respect to rate 
design. The Commission’s interest in the 
production end of the natural gas 
industry has not been eliminated by the 
virtual decontrol of natural gas first 
sales. True, the Commission has no 
authority over wellhead gas prices. 
However, the Commission is still 
responsible for ensuring that, over the 
long-term, consumers hove access to an 
adequate supply of natural gas at 
reasonable prices. It is beyond doubt 
that the Commission has the authority to 
regulate pipelines in a manner that 
fulfills that responsibility. That authority 
includes the establishing of just and 
reasonable transportation rates that 
maximize the benefits of decontrol to 
gas consumers. The Commission further 
believes that the rate design goals of 
Order No. 636 fully comport with the 
Commission's primary responsibility to 
protect gas consumers and rejects 
contentions that it has acted to increase 
producers’ profits. Last, the Commission 
must apply the antitrust law in 
analyzing cost classification and rate 
design methodologies in light of its goals 
under the NGA. The Commission is not 
required to analyze rate design, 
competition, or their relationship under 
the standards of the antitrust laws. 288 

2. Lawfulness of MFV 

Petitioners object to the Commission’s 
conclusion that MFV is unjust and 
reasonable. The Commission observes 
that the essence of their objection is to 
the elimination of MFV as a cost 
classification method for the purpose of 


Petition at 80. 
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allocating costs among customers rather 
than to the use of SFV for billing 
purposes only. If there otherwise would 
be significant cost shifts, the 
Commission will require the parties in 
the restructuring proceedings to develop 
ratemaking methods that result in a 
distribution of revenue responsibility 
that reflects different customer load 
profiles so long as SFV is used for billing 
purposes. 8 * * 7 For example, seasonal 
contract quantities [J.e^ seasonal 
entitlements or CDs) may be used to 
apportion revenue responsibility among 
customers. As a general matter, the 
Commission discourages the creation of 
customer classes for various 
transportation services other than the 
special small customer class provided 
for in this rule. 

The APGA. the Coalition Against 
Straight Fixed Variable (Coalition). 
Memphis Light, ConEd. the City of 
Hamilton!. Ohio (Hamilton). NYSE&G, 
Northern Illinois Gas, the New England 
Gas Distributors, the State of Michigan, 
and Southwest Gas argue that the 
Commission's conclusion that MFV is 
unjust and unreasonable because it is 
not in harmony with the Commission's 
goals, is unsupported by empirical 
analysis and is based on faulty 
assumptions. In particular, they attack, 
as unsupported, the Commission’s 
conclusion that the shipment of gas on 
uneven rate terms will inhibit the 
development of a national gas market 
by distorting wellhead prices. In 
particular, the petitioners argue that the 
following Commission example is 
unsupported: 

For example, producers in different fields 
that compete for the market share via 
different pipelines will often have their 
competitive positions in that market affected 
by the amount of fixed costs in the pipelines* 
respective transportation usage charges and 
not by the producers* own costs and 
efficiencies in producing gas. 2 ** 

Petitioners maintain that the 
Commission has not shown that multiple 
pipelines serve a given market, 28 ® that, 
as with other industries, there is no 
reason why natural gas wellhead 
markets should not be affected by their 
location in relation to consuming 
markets. 2 ® 0 that shippers expect rates 


In other wards, the Commission clarifies that 
using SFV does not foreclose the parties from 
developing one-pari reservation charges based on 
both annual and peak demand considerations 

* M Order No. 636 at p. 40.434. 

299 Eg.. NYSE&C. 

**° Kji.' Northern Illinois Gas. Alabama Gas. 
Peoples Natural Gas similarly argues that shippers 
expect rates on different pipelines to be different. 


on different pipelines lo be different 2 ® 1 
that gas purchasers make their 
purchasing decisions on a total 
delivered cost analysis, 292 that 
competition has flourished under MFV 
as shown by the current low wellhead 
price of gas, 293 and that MFV cannot be 
anticompetitive because transportation 
rates will be the same for all shippers, 
including the Pipeline’s sales 
division. 294 

The Commission adheres to its 
conclusion that MFV is unjust and 
unreasonable when used widely as a 
billing method because of its adverse 
impact on the development of a national 
and competitive gas market. Under 
MFV. or any method other than SFV, 
pipeline usage charges vary depending 
upon the amount of fixed costs 
recovered in the usage charge. If 
customers can choose to take gas from 
two or more pipelines, they will 
minimize their transportation costs by 
baseloading the pipeline with the lowest 
usage rate and swinging on pipelines 
with higher usage rates. Pipelines with 
low usage rates consequently would 
tend to have higher load factors 
(enabling them4o lower their usage 
charges even further) as compared to 
pipelines with more fixed costs in their 
usage charge. Producers whose gas 
moves to market over pipelines with low 
usage charges would be able to have 
higher sales and/or higher prices than 
otherwise equally efficient producers 
whose gas moves over pipelines with 
higher usage charges. Equally efficient 
producers whose gas gets to market on 
pipelines with equal total cost would not 
be on an equal footing because of the 
differing rate designs of the pipelines. 
This is inefficient and creates artificial 
barriers to the production of gas from 
one basin as compared to another. 

A study done by the Commission staff 
in 1984, of the number of LDCs 
connected to multiple pipelines, showed 
that, as of 1980, 431 out of 1,443 LDCs 
surveyed, or 30%, were served by more 
than one pipeline. 298 On average this 
subgroup was served by 3.6 pipelines. 
Since then the trend has been for LDCs 
to develop more connections to multiple 
pipelines. 

It is important to emphasize that the 
goal is a national gas market in which 
efficient, lowest cost producers will 
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flourish and compete. 296 The 
Commission believes that "|c]ompetition 
among this set of efficient producers will 
yield lower prices and more abundant 
supplies, than will competition among a 
group of less efficient higher-cost 
producers." 297 In addition, the 
Commission believes that fixed costs in 
pipeline usage charges inhibit the 
sending of accurate price signals "at the 
margin" because the inclusion of those 
costs in the delivered price of day-to- 
day gas purchases does not allow 
producers and consumers to see the 
marginal price of gas that over the long 
run is more likely to produce the 
Commission’s goal of an efficient 
national gas market. 

This goal is a national goal and not a 
local goal of producing sets of efficient 
producers in one production area 
without regard to efficiency in other 
production areas throughout the country, 
lienee, this national concern vitiates the 
usual approach where the location of 
supply is relevant to the ability to 
compete in consuming markets. The 
Commission is concerned with the 
impact of multiple pipeline rates on 
multiple production areas. An efficient 
national market requires the actual cost 
of transportation to be reflected in the 
delivered prices cf the gas. and MFV 
distorts unit delivered prices. 

The Commission also believes that its 
analysis in Order No. 636 is in harmony 
with opening up the national pipeline 
grid to all consumers of gas. The 
essential point is that multiple producing 
areas and consuming markets have 
access to each other, even if the 
producing areas and consuming markets 
are each served by a single pipeline, but 
not the same pipeline. In addition, this 
multiple access should be enhanced by 
the programs and policies promulgated 
by Order No. 636. The new flexible 
delivery point policy, the new capacity 
reallocation mechanisms, and the 
recognition of the role of market centers 
should further open up the pipeline grid 
to form a national gas market for the 
meeting of all gas sellers and gas 
purchasers in the most efficient manner. 

The Commission recognizes that gas 
purchasers use a total delivered cost 
analysis to make a decision with respect 
to entering into new long-term 
contractual arrangements with pipelines 
and gas merchants. Some LDCs (such as 
Brooklyn Union. Cincinnati Gas. and 
SoCal Gas) are served by more than one 
pipeline and can purchase gas from 
different producers with whom they 
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have long-term or spot market 
arrangements. In making decisions 
about long-term supply arrangements, it 
will always be cheaper for LDCs with 
multiple pipeline connections to 
baseload the pipeline with the lower 
usage rate and swing on the pipeline 
with the higher usage rate. This will 
affect the long-term contracting 
decisions of these LDCs both as to the 
amount of capacity reserved on each 
pipeline and the long-term gas supply 
contracts with producers connected to 
each pipeline. In short, differing usage 
charges will bias long-term 
decisionmaking as well as short-term 
decisionmaking. 

The Commission reaffirms its 
conclusion that MFV rate design is 
unjust and unreasonable as discussed in 
Order No. 636. Simply put, MFV rate 
design hinders, and will continue to 
hinder, in the unbundled environment 
created by Order No. 636, and 
competition by gas sellers in a national 
gas market based upon their efficiencies, 
undistorted by varying fixed costs in 
pipeline usage charges. 

APGA and Peoples Natural Gas argue 
that the Commission erred in stating 
that continuation of MFV will bias 
pipeline debt-equity ratios. The 
Commission’s statement that “MFV 
could bias the debt—equity ratio 
because pipelines can increase their 
debt component to lower their usage 
charges” 298 was an observation of 
what might happen and was not relied 
on in finding MFV unjust and 
unreasonable. 

3. Lawfulness of SFV 

Petitioners raise several arguments in 
opposition to SFV. First, Southwest Gas, 
and Peoples Natural Gas argue that 
there is no evidence of record to support 
the Commission’s conclusion that SFV 
will result in the shipment of gas under 
even terms since each pipeline’s costs 
are different, as the Commission 
recognized in Iroquois Gas 
Transmission System . 299 

It is true that there are many reasons 
why pipelines may have rate 
differentials. The purpose in adopting 
SFV is to minimize the differentials in 
the usage charge by shifting fixed 
transmission and storage costs to the 
reservation charge. The remaining usage 
charge (, primarily, to cover fuel costs) is 
small enough that its impact is 
insignificant on the Commission’s goal. 

Hamilton maintains that “(ujntil the 
market effects of the service 
restructuring ordered by the 
Commission are experienced, and the 


898 Order No. 636 at p. 30.433. 
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resulting level and efficiency of 
competition among gas sellers known, 
the Commission cannot possibly know 
whether generic application of SFV is 
necessary, or even useful, in the 
promotion of competition among gas 
sellers.” 300 

The Commission believes that it has 
made reasonable predictions about the 
effect of SFV on the competitiveness of 
the gas market. The Commission is not 
required to act only on the basis of 
hindsight. The Commission may make 
predictions about the markets it 
regulates. 301 

Several Petitioners 302 argue that the 
Commission should not mandate SFV 
because it will increase costs for LDCs 
serving residential consumers and will 
decrease costs for high load factor 
customers, primarily industrials. 303 The 
Commission believes that the mitigation 
measures of Order No. 636 and the 
changes made on rehearing adequately 
respond to any cost shift (see infra on 
mitigation). In addition, the Commission 
believes that the ability of consumers to 
acquire gas at reasonable prices in an 
efficient, competitive wellhead 
environment is far more important to the 
development of a national, long-term ga9 
market. That long-term national gas 
market will produce benefits to balance 
any short-term cost shift. 304 Further, the 
Commission has sound ratemaking 
techniques available to it, such as the 
use of seasonal reservation quantities, 
which would adequately treat undue 
cost shifts in particular cases. Moreover, 
the Commission has fashioned a viable 
capacity release program which should 
further offset any consequences of a 
cost shift. 

SoCal Gas argues that SFV will 
reduce competition among producers on 
competing pipelines because the cost to 
LDCs of retaining firm capacity will be 
greater under SFV than under MFV. It 
argues that MFV’s lower demand 
charges moderate the tension between 


800 Petition at 9. Similarly NIEP argues that the 
Commission should consider the effect of post¬ 
restructuring costs on SFV. 

501 Environmental Action. Inc. v. FERC. 939 F.2d 
1057 (D.C. Cir. 1991). 

908 Eg.. Laclede. Gas Company of New Mexico. 
Public Service Commission of the Commonwealth of 
Kentucky (Kentucky PSC) CPUC. Pennsylvania 
PUC. and Maryland Peoples Counsel. The 
Pennsylvania PUC maintains that the 10 percent 
mitigation policy shows that SFV is perse 
unreasonable. 

808 As stated above, the Commission, contrary to 
some petitioners [e.g., the CPUC. Socal Gas. Peoples 
Natural Gas. and the Pennsylvania PUC) believes 
that SFV will benefit consumers by producing an 
adequate supply of gas at reasonable prices. Use of 
SFV is not designed to “help producer net-backs.” 

804 See Wisconsin Gas Co. v. FERC, 770 F.2d 
1144.1161 (D.C. Cir 1985). 


retention of capacity to serve consumers 
and maximizing gas-on-gas competition. 

SoCal Gas can continue to reserve the 
same amount of capacity under SFV as 
it did under MFV and continue to 
purchase gas from producers behind the 
pipelines on which it has firm capacity. 
The Commission fully expects those 
producers to continue to compete for 
SoCal Gas’ business. Moreover, SoCal 
Gas can release unneeded capacity, if a 
replacement shipper can be found or if 
the pipeline agrees, in the restructuring 
proceeding as discussed above and 
under the Commission's capacity 
releasing program established by 
§ 284.243 of the Commission’s 
regulations as discussed below. 

The NASUCA maintains that SFV will 
deprive consumers of the ability to 
freely select among competitive services 
of supply and transportation by masking 
price differentials with respect to 
competing pipelines. The Commission 
believes that gas purchasers will be able 
to compute pipeline price differentials in 
selecting among competitive services 
because transportation rates will 
continue to be stated in pipeline tariffs. 
In addition, comparisons will be easier 
because only reservation charges need 
to be compared. The Commission’s goal, 
in any event, is to eliminate as much as 
possible those differentials in pipeline 
usage charges. 

Several petitioners argue that the 
Commission has erroneously relied 
solely on unproven economic theory and 
not on facts. 305 Similarly, both Peoples 
Natural Gas and Southwest Gas contend 
that SFV, as a system of uniform 
commodity charges, is the functional 
equivalent of an illegal “basing point” 
pricing system, and is. therefore, not 
respectable economic theory. 

The Commission believes that it has 
relied on sound economics. The 
development of a competitive national 
gas market consisting of lowest-cost, 
efficient producers will in the long run 
redound to the benefit to consumers and 
that the inclusion of fixed costs in 
pipeline firm service usage charges will 
inhibit that goal by distorting producer 
to producer competition on a nationwide 
basis. 

The Commission does not agree that 
SFV may not be adopted because it 
resembles an illegal “basing point” 
pricing system where the delivered 
prices of a product (such as cement) are 
identical at any given point in order to 
eliminate price competition. First, the 
Commission is authorized to establish 
pipeline transportation rates to achieve 
the goals it determines are in the public 


808 Eg~. Hamilton and City Gas. 
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interest. Second, SFV does not mandate 
a uniform delivered gas price, which is 
the gas price plus the transportation rate 
nor does it establish uniform 
transportation (reservation) charges. 

The Commission believes that the 
competitive national gas market will 
result in vigorous gas on gas 
competition. 

C. Allocation of Costs Among 
Customers 

Alabama Gas argues that the 
Commission's nationwide gas market 
rationale does not provide a basis for 
changing cost classification for 
allocation purposes. It refers to the 
Commission's recent opinion in 
Panhandle Eastern Pine Line Corp., 
where the Commission used MFV for 
allocation and SFV for design. 306 

The Gas Company of New Mexico 
asks the Commission to clarify that it 
has not mandated a particular basis for 
allocating costs among customer classes 
or calculating the demand charge (e.g„ 
peak requirements-annual requirements 
or two-part demand charge). 

Southwest Gas submits that on 
rehearing the Commission should clarify 
that it did not intend to prejudice the 
issues of the appropriateness of the use 
of a one part demand charge or mandate 
the use of peak determinants to allocate 
costs. 

CIG asks the Commission to clarify 
whether demand costs are to be 
allocated only to peak usage or 
entitlement and designed into a single 
part reservation charge or whether it 
and the parties can base demand-cost 
allocation and the design of reservation 
charges on some weighing of annual 
entitlements to service. 

The Commission's primary aim is to 
institute SFV on a generic basis for rate 
design [i.e„ billing purposes) in order to 
minimize the costs recovered in the 
usage charge because of the effect on 
purchasing decisions. Although the 
Commission agrees that to achieve this 
purpose it is not necessary for a pipeline 
also to use the SFV method for the 
allocation of costs among its 
customers. 307 traditionally, the 


* 10 * 57 FKRC | 61.264 (1991). artier on reh g. 59 
KKRC f 81.244(1992) 

307 In Order No. 636 ihe Commission explained 
(he five traditional steps In the ratemaking process. 
Order No. 638 at p. 30.431. In Order No. 636. the 
Commission addressed the issue of cost 
classification for cost allocation purposes and 
billing (rate deirignj purposes and concluded that 
SFV is the just and reasonable cost classification 
method for the assignment of costs to a reservation 
charge. The Commission did not directly address 
the fourth task of apportioning (allocating) 
classified costs among classes of customers or 
zones. This task allocates the costs, assigned under 
SI*V to the reserv ation charge, by using various 


Commission has used the same method 
for rate design and for the allocation of 
costs among customers. But. it does not 
have to be so. 

However, the Commission clarifies 
that it will require the parties to use 
different ratemaking techniques in 
connection with the distribution of 
revenue responsibility among customers 
to avoid significant cost shifting that 
may result from the elimination of the 
two-part demand charge or the 
allocation of costs based on peak day 
demand. The pipeline would first use 
SFV to classify [i.e., assign) all of its 
fixed transmission and appropriate 
storage costs to a one-part reservation 
chaige for both allocation and billing 
purposes. If that classification causes 
significant cost shifts, the pipeline is 
required to use some measure, such as 
seasonal contract quantities [i.e., 
seasonal entitlements or CDs) as a 
means to counteract those shifts. This 
would enable firm customers to lower 
their daily reservation quantities for the 
off peak season and keep the higher 
quantity needed for the peak season. 308 
Thus, if significant cost shifts still would 
occur among customers, due to the 
allocation of costs on peak day demand, 
the pipeline is required to use other 
appropriate techniques, such as 
seasonal CDs, to allocate costs. 
However. SFV must still be used for 
billing so that all fixed costs are 
recovered in the reservation charge. 

Pipelines are required to use. in their 
compliance filings. SFV to allocate costs 
between services and zones. The 


techniques to determine Lhe amount of costs to be 
assigned to a particular zone or customer cluss [e.g.. 
contract demand quantities or three day peak 
volumes). 

303 For example, assume a pipeline with an 
annual reservation charge revenue requirement of 
$10 million and two customers A and B. each with a 
daily reservation quantity of 166.606 Mcf per day. 
Thus the annual reservation quantity (billing 
determinants) is 4 million Mcf (2 times 12 times 
100.806). The reservation charge would be $2.50 per 
Mcf and each would pay $5 million. However, if 
seasonal contract quantities were used the revenue 
responsibility of each would change as follows. 
Assume that Customer A elects an off-peak daily 
reservation quantity of 133.333 for a reservation 
quantity (hilling determinants) of 800.000 Mcf (for a 
six month period] and an annual total of 1.8 million 
Mcf. Customer B elects an off-peak daily 
reservation quantity of 33,333 Mci for a reservation 
quantity (billing determinants) of 200.000 Mcf. The 
result is an annual total of 1.2 million Mcf for 
Customer B. Thus, the combined reservation 
quantities (billing determinants) for the two 
customers would be 3.0 million Mcf and the 
reservation charge would be $3.33 per Mcf ($10 
million divided by 3 million Mcf). Customer A 
would pay a total of S6 million ($3.33 times 1.8 
million Mcf) and Customer B would pay $4 million 
($3.33 times 1.2 million Mcf). Under either case, the 
pipeline will recover its revenue requirement Use of 
seasonal CDs only changes the way that the 
revenue requirement is allocated between the two 
customers 


Commission directs the parties in the 
individual proceedings to develop 
methods for allocating costs among 
services and distributing revenue 
responsibility among customers that will 
minimize significant cost shifting. The 
Commission strongly encourages the use 
of seasonal contract quantities to 
replicate, in part, the allocation of costs 
based on peak and annual 
considerations. The parties can explore 
other methods, however, a two-part 
reservation charge is not appropriate for 
allocation or billing purposes. The D-2 
charge was based on usage patterns and 
is therefore not in harmony with the goal 
of SFV to minimize charges based on 
actual usage because usage charges can 
affect gas purchasing decisions, in 
addition, as a general matter, the 
Commission discourages the creation of 
customer classes, other than the special 
small customer class provided for in this 
rule, or if necessary during the four year 
mitigation period. Rather, the 
Commission intends for the pipelines 
and the parties to develop similar rates 
for similar services, consistent with the 
requirement set forth in § 284.8(b) of the 
Commission's regulations. 309 

If at the end of this ratemaking 
process significant cost shifts still result, 
the Commission will require a four-year 
mitigation plan, as discussed below, to 
phase-in the transition. In all events, the 
Commission will require the use of SFV 
for the rate design (billing) unless 
ordered otherwise in accordance with 18 
CFR 284.8(b). 

D. Pates for Small Customers 

Order No. 636 stated that "the small 
customers can continue to receive firm 
transportation under a one-part 
volumetric rate computed at an imputed 
load factor similar to the manner in 
which their current sales rates are 
determined." 310 The Commission later 
indicated that the use of a one-part 
volumetric rate was a potential 
mitigation method for phasing-in SFV, 

City Gas seeks clarification that 
"pipelines will be required to compute 
small customer rates on a one-part 
volumetric basis at the imputed load 
factor underlying the pipeline’s currently 
effective small customer sales rate." 3,1 


ao * Section 284.8(b) provides that an interstate or 
intrastate pipeline that provides firm service under 
part 284 must "provide such service without any 
undue discrimination or preference in the quality of 
service, the duration of service, the categories, 
prices or volumes of natural gas to be transported. 
customer classification, or undue discrimination or 
preference of any kind." (emphasis added). 

3,0 Order No. 636 at p. 30.411 (footnote omitted). 
911 Petition at 9 








Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36173 


Similarly, the APGA seeks clarification 
that one-part, volumetric rates are not 
merely a temporary rate design 
mitigation mechanism. Atlanta Gas, 
however, opposes the small customer 
imputed load factor as an unwarranted 
subsidization by large customers and 
inconsistent with the Commission’s 
''distorting factor” analysis. 

The Commission here is clarifying this 
small customer rate issue to preserve 
the status quo for this particular cla 98 of 
customers. In the Commission’s view, 
this will not have an unreasonable 
impact on the Commission’s goals in 
adopting SFV. The Commission is 
requiring all pipelines that, on May 18, 
1992, offered a small customer sales or 
firm transportation service on a one-part 
volumetric basis at an imputed load 
factor rate to continue to offer firm and 
no-notice transportation services on the 
same basis. In addition, the Commission 
is requiring those pipelines to consider 
enlarging the size of the small customer 
class on their systems to include any 
customer with the right to transport up 
to 10,000 Mcf or Dth/day on a firm basis. 
Whether the small customer cless 
should be enlarged up to 10,000 Mcf or 
Dth/day on specific pipelines will be 
resolved by the Commission in the 
specific restructuring proceedings. The 
purpose for enlarging the small customer 
class would be to mitigate the effect, of 
shifting to the SFV method, on small 
customers who do not currently qualify 
for a pipeline's small customer rate 
schedule. However, the Commission is 
also requiring eligible small customers 
that elect to retain or receive small 
customer service not to ship gas under 
any interruptible transportation service 
available from the pipeline or not to ship 
gas as a replacement shipper under the 
capacity releasing mechanism of 
§ 284.243 unless the customer has 
exhausted its daily levels of firm service 
entitlement for that day. Other eligibility 
criteria would be based on the pipeline’s 
existing tariff. The Commission is 
imposing this narrow limitation because 
the small customers are required to pay 
only when they use the pipeline. This 
serves the same functional purpose as 
sole supplier provisions did in the same 
customers’ contracts to the extent they 
had those provisions. 

In their compliance filings, the 
pipelines must File rates for the small 
customer service determined by using a 
load factor no less than the current 
imputed load factor. If the pipeline or 
another party, such as Atlanta Gas, 
wants to lower the existing imputed 
load factor or eliminate the use of a one- 
part rate, it must seek to do so in a new 


rate proceeding and not in the 
restructuring proceeding. 

E. Costs Shifts to Firm Customers 

The Coalition argues that SFV will 
cause a massive industry-wide shifting 
of costs from interruptible 
transportation customers to firm 
customers. The Coalition claims that a 
change from Seaboard to SFV will shift 
$5.9 billion to the demand charge and a 
change from MFV to SFV will shift $4.3 
billion to the demand charge. The 
Coalition further maintains that 
approximately 60 percent of total 
throughput is Interruptible industrial 
transportation, although they do not cite 
a source for this number. 312 It asserts 
that this results in shifts of about $3 
billion (60% x $5 billion) per year or $60 
per year per customer. 313 

The Coalition's study does not present 
an accurate portrait of the changes 
effected by Order No. 836. The 
Commission expects the overall effect of 
Order No. 638 will benefit generally 
industry participants by furthering the 
creation of an efficient national 
wellhead market. Hence, focusing on 
cost shifts is to focus on but one aspect 
of Order No. 636. Moreover, cost shifting 
is not a generic matter the key question 
is how costs are redistributed among 
customers on a particular pipeline. In 
addition, the Commission has provided 
measures to deal with cost shifts (see 
infra on cost allocation and rate design). 

Despite its neglect of the benefits from 
Order No. 636, the Coalition attempts to 
quantify the possible shift in costs from 
interruptible customers to firm 
customers brought about by the shift to 
SFV rate design. However, the Coalition 
is mistaken both a9 to how costs are 
recovered from interruptible shippers 
now and how they will be recovered 
under SFV rates. Moreover, all the 
numbers the Coalition uses to support 
its estimate are inappropriate. The 
Coalition appears to believe that 
interruptible shippers pay only a portion 
of the fixed costs that are assigned to 
the commodity charge, whereas in fact 
100 percent load factor interruptible 
transportation rates are designed to 
recover some fixed costs in the demand 
charge. Under SFV, the Coalition 
appears to believe that interruptible 


ai * * The Coalition's information may have come 
from the Energy Information Administration's (ElA) 
Natural Gas Monthly publication which shows gas 
consumption by Electric Utilities and Industrial 
Customers in 1990 of about 58 percent. Energy 
Information Administration/Natural Gas Monthly 
(May 1992); DOE/EIA—0310 (92/06), from: Table 3. 
Natural Gas Consumption in the United States. 
1988-1992. 

,l * The Coalition has assumed 50 million gas 
customers. 


transportation shippers will not pay any 
portion of the pipeline's fixed costs, 
whereas in fact neither this order nor 
Order No. 636 necessarily requires any 
change to the methods used for setting 
interruptible rates. 

Using certain assumptions the 
Commission can generally estimate the 
amount of costs that could shift Under 
MFV, costs are split into three 
categories. First, the pipeline’s return on 
equity and associated taxes go into the 
usage category. In 1990, these amounted 
to $1.7 billion, 314 rather than the $4.3 
billion estimated by the Coalition. 315 
These costs are recovered from each 
unit of throughput. In 1990, total 
throughput for the interstate pipeline 
system was about 19.9 Tcf. 316 Total 
throughput was almost evenly divided 
between firm customers (9.9 Tcf) and 
interruptible shippers (10 Tcf). 817 Thus, 
interruptible shippers paid about 50 
percent of fixed usage costs ($.85 
billion). The remaining fixed costs of the 
pipeline, about $7.8 billion, 313 were split 


•** •** Energy Information Administration/Statistics 
of Natural Gaa Pipeline Companies 1990; DOE/ 

ELA—0145(90). from: Table 3. Composite Statement 
of Income and Retained Earnings. Major Pipeline 
Companies, 1981-1990. Table 3 shows gas operating 
revenues of $1,685 billion. From this we deduct 
interest expense of $.594 billion (assuming the 
company wide ratio of 35.23 per cent of interest 
expense to net income holds for the transmission 
function alone) to get a return (after taxes) on equity 
of $1.09 billion. The federal and state composite tax 
rate is about 36 per cent so a pre-tax income of 
$1.70 billion is necessary to yield an after tax 
income of $1.09 billion. 

* 1S The Coalition's figure is overstated because 
the net income reported in Statistics of Natural Gas 
Pipeline Companies, E1A-0145(90), Table 3, includes 
income relating to the pipelines total business, 
utility and non-utility, and not just to transmission 
expenses as it should. The tax figure is overstated 
for similar reasons and does not reflect the income 
tax allowance as included in rates. 

Interstate Natural Gas Association of 
America, Issue Analysis: Carriage Through 1990 
(July 1991), from: Table A-l. which shows carriage 
for market plus sales of 17.109 Quads. The pipelines 
in INGAA's survey account for 86 per cent of gas 
deliveries; the figure In the text was derived by 
multiplying 17x1.88 and rounding. 

•** Id. Table A-7. Sales and Firm and 
Interruptible Transportation as a Percentage of 
Total Delivered for Market, shows 51 percent as the 
share of interruptible transportation. 

**• This was estimated by subtracting total 
purchased gas costs of $12 billion. Statistics of 
Natural Gas Pipeline Companies 1990, Table 9, from 
the revenue from sales of $18 billion Id. recovered 
from sales customers. Add to this, revenues from 
transporting gas of others of $5.5 billion, to get the 
$9.5 billion in the text. The Commission recognizes 
that there are upstream capacity costs representing 
inter pipeline sales (Account No. 656 costs) included 
in the $12 billion. 
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fifty-fifty between Dl costs ($3.9 billion), 
which are recovered on the basis of 
contract demand (CD) with an imputed 
CD for interruptible customers, and D2 
costs ($3.9 billion), which are recovered 
on the basis of nominated annual 
throughput for firm customers and 
projected annual throughput for 
interruptible shippers. Total contract 
demand for all interstate customers in 
1990 was about 75 Bcf per day or 27.5 
Tcf per year.* * 19 If projected 
interruptible transportation throughput 
was assumed equal to the actual of 10 
Tcf, then the $3.9 billion per year of Dl 
costs would have been recovered from 
each of the 37.5 Tcf reserved per year 
(27.5 in CD plus 10 Tcf in interruptible 
transportation imputed CD). 320 
Interruptible transportation shippers 
thus paid 27 percent (10/37.5) of the Dl 
costs or about $1 billion. Similarly, if 
one assumes that firm annual D2 
nominations are equal to actual firm 
annual throughput, then the D2 costs of 
$3.9 billion were recovered from each of 
20 Tcf units shipped, and interruptible 
transportation shippers paid about 50 
percent of $1.95 billion. 

Thus, the Commission estimates that 
under MFV, interruptible transportation 
shippers paid about 40 percent of the 
total fixed costs, or about $3.8 billion. 
Shifting to SFV would have put all costs 
in the Dl category. If there were no 
changes in the interruptible 
transportation projected throughput, 
interruptible transportation customers 
would have been allocated 27 percent of 
the total, or about $2.5 billion. There 
would have been a shift of costs from 
interruptible transportation shippers to 
firm customers of about $1.3 billion, 
rather than $3 billion estimated by the 
Coalition. 

But even this number is too large. 
Many firm sales customers have been 
buying gas from non-pipeline sellers and 
shipping it on an interruptible basis. In 
1990, at least 27 percent of the 10 Tcf of 
interruptible transportation throughput 
was for LDCs. 321 Thus, non-LDC 
interruptible transportation shippers 
paid about $2.8 billion in 1990. not $3.8 
billion. 822 If the Dl billing determinants 


’*• Capacity and Service on the Interstale 
Natural Gas Pipeline System 1990. E1A-0S56. June 
1992. Table ESI, p. xi. 

* 10 This results in a Dl charge of 10.4 cents per 
mcf reserved per day. or $3 16 per month. 

1.1 INGAA'8 Carriage Through 199a Table B-3. 
Supra, shows that LDCs accounted for 27 percent 
117/64] of the total IT throughput, while marketers 
accounted for 61 percent (39/64). It is likely that 
marketers resold some of this gas to LDCs. so the 27 
percent figure Is probably an underestimate. 

3.1 This is derived by multiplying 73 percent (non- 
LDC interruptible shippers throughput! times $3.8 
billion. $2 8 billion. 


are adjusted to take into account a 
decrease in interruptible transportation 
done by LDCs. interruptible 
transportation would be projected to be 
7.3 Tcf. rather than 10 Tcf. Non-LDC 
interruptible transportation shippers 
would pay about 21 percent (7.3/(7.3 + 
27.5)) of the costs, or about $2 billion. 
This means the shift from non-LDC 
interruptible transportation customers to 
firm customers is about $.8 billion ($2.8- 
$2). 323 

If $.8 billion 324 was shifted to firm 
customers from interruptible shippers, 
how much more would the 50 million 
residential gas customers pay? 
Residentials consumed 28 percent of the 
total gas delivered to consumers in 
1990. 325 If they paid a proportionate 
share of the shift their annual bill would 
increase by $.21 billion, or about $4.20 
per year or 35 cents per month. If they 
paid all of the shift (that is, commercial, 
industrial and electric utility customers 
of LDCs paid none of the shift), then 
their annual bill would increase by 
$16.20 or by $1.35 per month. Since LDCs 
billed residential gas customers over $25 
billion in 1990, 826 or over $500 per 
customer per year, even this most 
extreme shift would amount to about a 
three percent increase in annual bills. 
While the Commission believes its 
estimate is reasonable and more 
accurate than the Coalition's, the 
Commission recognizes that it is not a 
precise estimate of potential cost shifts. 

F. Mitigation of Cost Shifts 

In Order No. 636, the Commission 
recognized that the change from the use 
of MFV can result in the shifting of 
revenue responsibility among classes of 
customers. The Commission concluded 
that it was appropriate to require 
pipelines to mitigate a shift in revenue 
responsibility if it results in a 10 percent 
or greater increase in revenue 
responsibility for any historic customer 
class. The Commission is requiring each 
pipeline to develop and implement a 
plan to phase-in any such rate increase 
over no more than four years. 


883 This is derived by multiplying 21 percent (non 
LDC interruptible transportation share of Dl costs 
times $9 5 billion. $2 billion, and subtracting $2 
billion from $2.8 billion. 

384 Even this number is too large, because D2 
costs are far less than the amount assumed since 
many pipelines have already eilminated them. In 
addition, some major pipelines are already 
operating on EFV which puts only half the MFV 
amount In commodity and none In D2. Moreover, 
some pipelines already have SPV In effect and the 
calculation does not take Into account any revenue 
from firm capacity holders releasing capacity. 

823 Natural Gas Monthly, supra. Table 3. 

82e Gas Facts. 1990 Data. American Cas 
Association. Table 7-1. 


Several petitioners make a variety of 
arguments about why the mitigation 
measures are not adequate. They argue 
that the Commission has provided no 
rationale to support the ten percent or 
greater bright line te9t, that mitigation 
should be by customer rather than by 
customer class, and that permanent 
measures are necessary to avoid unjust 
and unreasonable rates. 327 Some 
petitioners argue that mitigation should 
be a restructuring issue without a 
threshold or phase-in period. 328 

The Industrial Groups maintain that 
the combination of SFV with mitigation 
through cost allocation methods will 
result in different rate9 for the same 
service which is discriminatory and. if 
based on historical usage patterns, 
unlawful retroactive ratemaking. It adds 
that there is little basis to assume that 
historical load factors will remain the 
same in light of the institution of 
capacity releasing, flexible delivery 
points, and open access storage. 329 
They suggest phasing-in SFV at the cost 
classification stage based on current 
load factors so that all customers are 
treated equally. 

Northern Illinois Gas supports 
mitigation but not simply to shift costs 
to other firm customers, “who are 
already paying all fixed costs properly 
related to their capacity 
entitlements." 330 

Several petitioners ask for 
clarifications. Northwest Pipeline asks 
the Commission to clarify “how the 
historical customer class will be 
defined—by pipeline historic rate 
schedules, by current pipeline rate 
schedules, by total yearly throughput, by 
load factor profile, by individual 
customer or other criteria." 331 

The KCC is concerned about strict 
application of use of a pipeline's last 
approved cost classification and rate 
design method in performing the 
mitigation analysis. It cites, for example, 
Williams Natural Gas Company’s one- 
pari commodity firm sales rate. 

City Gas asks for clarification about 
what costs and in what manner the 
Commission will compare them to 
determine whether a customer class that 
no longer exists after Order No. 636 has 
received increased revenue 


828 E.g.. Hamilton! Gas Company of New Mexico. 
Kentucky PSC. Citizen Action. Kansas Corporation 
Commission (KCC). NASUCA. Tennessee and 
Columbia Small Customers. Alabama Gas. and 
Cascade. 

E.g.. Hamilton. Alabama Cas. 

329 The Industrial Croups also note that 
mitigative rates will result in different capacity 
releasing prices. 

330 Petition at 23. 

331 Petition at 10.11. 
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responsibility. It asks whether the 
Commission will compare SFV rates 
with MFV rates based on the currently 
effective cost of service and service 
portfolio, or based on projected, post- 
Order No. 638 cost of service and 
service portfolio. 

The Commission upholds the 
mitigation approach set forth in Order 
No. 636. The Commission believes a 
fixed mitigation trigger for the industry 
is appropriate rather than a case-by¬ 
case approach, because SFV is being 
adopted on a generic basis. Based on the 
Commission’s judgment, 10 percent is 
appropriate for the bright-line test. 
However, with the changes made in this 
order, the Commission expects there to 
be a diminished need to phase-in the 
changes required by the rule. Small 
customers are retaining their right to a 
one-part volumetric rate at an imputed 
load factor and pipelines will use an 
apportionment method, such as seasonal 
reservation quantities, to appropriately 
allocate costs among individual 
customers. These changes should 
minimize the need to use the phase-in 
mitigation measures. 

If needed, however, the Commission 
continues to believe that the need for 
mandatory mitigation should be 
determined by a measure of shifts 
between historic customer class rather 
than by individual customer, because 
rates historically have been set by 
customer class and not for individual 
customers. 

The Commission believes further that 
the four-year mitigation plan should be 
transitional rather than permanent 
because SFV is a just and reasonable 
cost classification method. Mitigation is 
adopted as an equitable matter solely to 
allow the orderly transition to SFV. 

While it is true that four-year 
mitigation, if needed, may result in 
varying rates for the same service 
depending upon the mitigation measure 
adopted, this discrimination is not 
undue for this transition period because 
mitigation is appropriate to soften the 
impact of the adoption of SFV. 

Mitigation is not retroactive ratemaking. 
The pipelines will not be recovering past 
losses in present rates. Rather, the 
mitigation formula is similar to any 
phasing-in or phasing-out of a subsidy. 

It is possible, as maintained by the 
Industrial Groups, that a customer’s load 
factor will change in light of the policies 
instituted by Order No. 636. But the 
Commission is mitigating by historic 
classes of customers to alleviate rate 
shock among those different classes of 
customers. Individual changes in load 
factor are not pertinent to mitigation by 
classes of customers. 


The Commission clarifies that historic 
customer class refers to classes existing 
prior to May 18,1992. For example, if a 
pipeline has a firm sales customer class 
existing prior to May 18,1992, and that 
class will have an 11 percent increase, 
the pipeline must mitigate the impact of 
the change to SFV for all members of 
that class. A pipeline must use its 
throughput and cost-of-service 
underlying the currently effective rates 
(even if they are subject to refund) to 
make this mitigation calculation. 

G. Other Rate Designs 

In Order No. 636, the Commission 
stated that it will consider alternative 
rate design proposals when the parties 
agree to a rate design other than SFV, 
but stated that those parties supporting 
a rate design other than SFV bore a 
heavy burden of persuasion. 

New Jersey Natural. Pennsylvania 
PUC. and National Association of 
Regulatory Utility Commission 
(NARUC) object to the “heavy burden*’ 
standard. For example, NARUC argues 
that it is concerned it will become an 
irrebuttable presumption in favor of 
SFV. It asks the Commission to provide 
greater detail about what needs to be 
shown to meet the heavy burden of 
persuasion. In addition, the Wisconsin 
Distributor Group and NARUC maintain 
that the Commission should clarify that 
it will accept rather than consider other 
rate designs. The former contends that 
the Commission should grant effect to 
substantially uncontested agreements 
among interested parties. The Iowa, 
Missouri, and Wisconsin Commission 
suggest the following approach: 

If all of the rate case participants wish to 
implement something other than pure SFV, 
the Commission should accept the choice. If a 
substantial majority of rate case participants 
agree on a rate design which does not 
implement pure SFV. the Commission should 
place the burden on the objecting parties to 
justify why the majority agreement should 
not be accepted by the Commission . 332 

Columbia Ga9 Distribution Companies 
maintain that the Commission ha9 
precluded itself from adopting MFV, in 
giving effect to the parties’ agreement to 
MFV. by its finding that MFV, is unjust 
and unreasonable, a possible “per se*' 
NGA section 5 violation. They suggest 
amending Order No. 636 to clarify, “in 
terms stronger than 'unless the 
Commission permits 
otherwise* * * * that the Commission 
retains the ability to approve non-SFV 
rate designs, including MFV.** 333 


333 Petition at 16-17. 
333 Petition at 5. 


The Commission denies rehearing and 
adheres to its Order No. 636 discussion 
that it will carefully consider arguments 
for and against deviations from SFV, 
with the advocates against SFV bearing 
the burden of persuasion. This is not an 
irrebuttable presumption. At a minimum, 
opponents of SFV must demonstrate 
that SFV is not needed to effectuate the 
goals of Order No. 636. Thq 
Commission’s finding that MFV is unjust 
and unreasonable is not a “per se" 
Finding with respect to future Individual 
pipeline rate proceedings, but a generic 
finding that the impact of MFV for 
billing purposes is unjust and 
unreasonable on a generic basis under 
the present circumstances. 334 

hi Other Matters 

1 . Alternative Fuels 

Southwest Gas argues that there is no 
record support for the Commission’s 
conclusion that SFV is needed to make 
gas more competitive vis-a-vis other 
fuels and to encourage the use of gas (as 
opposed to foreign oil). It maintains that 
the delivered price of natural gas is 
already well below that of heavy oil 8nd 
well above that of coal. 335 Alabama 
Gas adds that the Commission has 
ignored the pipelines’ ability to discount 
rates. 

The Commission’s conclusion was not 
that SFV is needed now to make gas 
more competitive with other fuels, but 
that SFV will enable gas to compete 
more readily, on a timely basis, by 
allowing the price of gas to adjust 
without regard to transportation fixed 
costs. 

2 . Impact on Gas Prices 

NYSE&G maintains that the 
Commission needs to perform an 
elasticity analysis of the impact of 
changes in prices for pipeline 
transportation service on the demand 
for supplies behind competing pipelines. 
The Commission is not required to 
perform impact studies in connection 
with SFV’s impact on the demand and 
price of gas suppliers. 335 The 
Commission believes that the effect of 
SFV on national wellhead competition 
will be to produce an adequate supply ot 
gas at reasonable prices. 


334 See Freeport Interstate Pipeline Co., 59 FFJIC 
f 61.378 (1992) for an example of the retention of 
MFV based on individual circumstances. 

333 See also Northern Illinois Gas. Atlanta Gas, 
Peoples Natural Gas. and Alabama Gas. 

”• a. Wisconsin Gas Co. v. FERC, 770 F.2d 1144, 
1155 ID.C Cir. 1985). 
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3. Other Rate Design Goals 

Several petitioners argue that the 
Commission in adopting SFV has 
ignored past precedents and goals with 
respect to the designing of rates. 

Washington Gas contends that there 
is no evidence to support the finding 
that the MFV rate design fails to 
promote the efficiency goals under 
Commission regulations or the Rate 
Design Policy Statement, or that a 
mandated SFV will improve economic 
efficiency. It maintains that there is no 
evidence that the higher demand charge 
of SFV would better ration firm capacity 
generally or a connection between MFV 
and underutilized capacity. 

Arizona Electric argues that SFV 
encourages usage at peak when 
rationing is needed and, therefore, does 
not promote efficient utilization, and 
ignores the market-clearing role of usage 
charges. 

Washington Gas also argues that the 
Commission should reverse its mandate 
of SFV and allow particular rate designs 
to be developed in individual pipeline 
rate proceedings under the guidance of 
the Rate Design Policy Statement. 

The Commission did not apply the 
policies enunciated in the Rate Design 
Policy Statement because in its current 
assessment of the prevalent economic 
and market circumstances it believes 
the goal of achieving an efficient, 
national gas market is the factor that 
should control the selection of the 
appropriate rate design method. This 
does not mean that rationing capacity 
and maximizing throughput are not 
legitimate rate design functions. For 
example, it may be appropriate to apply 
the Rate Design Policy Statement in 
determining whether seasonal rates are 
appropriate. 

The Coalition, Southern Indiana, and 
the State of Michigan maintain that the 
Commission ignored precedent by 
failing to take into account the fact that 
a pipeline incurs fixed costs to serve all 
throughput. 337 The Coalition maintains 
that several costs are the responsibility 
of total throughput under the “cost 
responsibility 1 ’ principle. 338 

The Commission recognizes that a 
pipeline has throughput throughout the 
year. The proper allocation of fixed 
costs between peak and off peak 
customers presents a difficult issue 
which regulators have grappled with for 
many years. This, like all other 
ratemaking matters, is not an exact 


,5IT See. e.g.. Atlantic Seaboard Corp.. 11 FPC 43 
(1952) and Texas Eastern Transmission Corp.. 30 
FERC 181.144 (1985). 

See. e.g.. Atlantic Seaboard Corp.. 11 FPC 43 
(1952) and Texas Eastern Transmission Corp.. 30 
FERC fl 61.144 (1965). 


science and the Commission must use 
its judgement and expertise to select 
ratemaking practices that benefit all gas 
consumers. 

As a result, the Commission believes 
that the goals to be accomplished via 
SFV outweigh generally the goal of 
allocating fixed costs to annual 
throughput. There are many functions 
that can be performed by rate design. 
The allocation of fixed costs to annual 
throughput is but one of them. The 
Commission is not bound to adopt a cost 
classification that performs that function 
when another function is more 
appropriate in the prevalent 
circumstances. However, as discussed 
above, the Commission is requiring 
adjustments in connection with the 
distribution for revenue responsibility 
among customers to avoid significant 
cost shifts among pipeline customers. 

Several petitioners argue that under 
SFV pipelines will have no incentive to 
operate their systems on an efficient 
basis to control costs and to maximize 
throughput. 33 ® Brooklyn Union argues 
that the “Commission must require 
pipelines to implement appropriate 
incentive rate mechanisms at the same 
time that SFV rates are 
implemented.” 340 Brooklyn Union 
argues that this is necessary to replace 
the loss of the tool against excessive 
pipeline charges of not fully recovering 
fixed costs unless pipelines minimize 
costs and operate efficiently. However, 
other petitioners argue that the 
Commission should defer the adoption 
of SFV and consider SFV and incentive 
ratemaking together in a separate 
proceeding. 341 United Distribution 
Companies maintains that incentive 
ratemaking should not be part of the 
restructuring process to eliminate a 
pipeline bargaining chip. It asks the 
Commission to reject incentive rate 
filings that do not give the pipeline a 
stake in throughput. The Commission 
will address incentive ratemaking 
matters below. Here, it suffices to state 
that the Commission will not require 
incentive ratemaking to be implemented 
at the same time as SFV in the 
compliance filings to Order No. 636. 

4. Alternative Solutions 

Arizona Electric Cooperative argues 
that “geographic equalization” [i.e. 


999 E.g.. Northern Illinois Cas. the Industrial 
Croups. SoCal Gas. Southern Indiana Cas and 
Electric, the Cas Company of New Mexico. Laclede 
Cas. Kentucky PSC, the Illinois Commerce 
Commission. Citizen Action. CPUC. NASUCA. 
Citizens Cas. and APGA. 

940 Petition at 15. 

941 ConEd. NYSE&G. Peoples Natural Cas. 
Alabama Cas. New England Gas Distributors. NIEP. 
and ACD. 


producers in different areas) could be 
achieved by discounting or by 
volumetric transportation rates based on 
marginal cost9. It maintains thatihose 
rates will create demand-responsive 
volumetric charges which will rise 
during peak usage periods. It adds that 
reservation fees would then be set at a 
much lower level because they would 
only have to recover any revenue 
shortfall expected to result from the 
volumetric charges. 

Peoples Natural Gas asserts that the 
Commission should adopt SFV rates as 
utilized in the electric industry, where 
the demand charges apply to customer’s 
actual peak consumption during the 
given months. 

Peoples Natural Gas argues that the 
Commission could have remedied the 
distortion by adopting a uniform 
volumetric rate (including fixed costs) 
on all pipelines without harming 
consumers by shifting all costs to them 
from producers as it claims is done by 
SFV. 

The Industrial Groups agree that MFV 
is unlawful, but would prefer Enhanced 
Fixed Variable, which includes 50 
percent of a pipeline's equity return and 
related taxes in its usage charge. 

The Commission believes that SFV, as 
adopted by in Order No. 636, is the best 
rate design vehicle for achieving the 
Commission's goals. This is because 
SFV, unlike the other proposals, best 
eliminates the distorting impact of 
pipeline fixed costs on wellhead 
competition. The other proposals, by 
recovering fixed costs through usage 
factors, would not do that. 

5. Unallocated Capacity 

Several petitioners argue that the 
pipelines should bear the costs 
associated with unbooked firm 
capacity. 342 

Order No. 636 did not address the 
issue of the appropriate aggregate firm 
volumes to use in designing the firm 
transportation reservation charges. This 
is, therefore, not an Order No. 636 
restructuring issue but rather, is an issue 
for a rate proceeding. 

6 . New Entrants 

SoCal Gas argues that SFV will, like 
minimum bills, make it substantially 
more difficult for new pipelines to 
compete with existing pipelines to 
provide firm transportation services in 
existing markets. The Commission 
believes that new capacity should be 


949 Northern Illinois Cas. Illinois Power. Northern 
Indiana, and City Cas (suggests assigning these 
costs to commodity charge). United Distribution 
Companies suggests designing at 110% throughput to 
introduce the element of competitive risk. 
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built to meet demand for capacity. If 
demand exists, SFV should not be a 
deierrent to new construction. 

7. Demand Charge Credits 

ConEd, AGD, and Peoples Natural 
Gas argue that pipelines should be 
required to provide demand charge 
credits during service interruption or 
curtailment to provide an incentive to 
expeditiously restore service. 343 
Because this issue does not pertain to 
Order No. 636, it should be resolved in 
individual rate proceedings and not in 
this order or the restructuring 
proceedings. 

8 . Rate of Retum/Risk 

In Order No. 636, the Commission 
stated that “pipeline risk is a matter for 
pipeline-specific analysis in light of all 
risks.*’ 344 

Several petitioners ask the 
Commission to reduce the pipelines* rate 
of return on equity and to reflect the 
decline in pipeline risk under SFV. 343 
The Arizona Direct Customers ask the 
Commission to clarify “that all other 
things being equal, a pipeline’s move 
from the MFV to SFV method of cost 
classification and rate design reduces a 
pipeline’s risk of inadequate revenue 
recovery, and this reduction in risk is a 
relevant factor in arriving at an 
appropriate return on equity.” 346 The 
New England Distributors maintain that 
the Commission should act in individual 
NGA section 4 proceedings in order to 
consider reduced pipeline risks. 

The pipelines argue that their risk will 
increase after restructuring. For 
example, INGAA submits that “if the 
Commission considers all risk 
confronting pipelines after restructuring, 
it will allow pipelines higher rates of 
return on equity.” 347 INGAA refers to 
risk related to the “difference between 
the rate negotiated and the maximum 
rate” and risk associated with 
interruptible service because the 
pipeline may not sell its own capacity 
first. ANR asks the Commission to 
clarify that the implementation of the 
SFV rate design does not itself require a 
lowering of the return on equity 
component of a pipeline’s rates. 

The Commission adheres to Order No. 
636’s conclusion that “pipeline risk is a 
matter for pipeline-specific analysis in 
light of all risks.” 348 As such, this is not 


343 See Northern Natural Gas Co.. 57 FERC 
181.105 at p.61.400 (1991). 

344 Order No. 836 at p. 30,437. 

343 Pennsylvania PUC, Citizen Action. CPUC. the 
Industrial Groups. 

344 Petition 10. 

347 Petition 7. See also Natural's Petition at 19. 
343 Order No. 638 at p. 30.437. 


a restructuring issue but rather is an 
issue that may be raised in individual 
pipeline rate proceedings where the 
Commission examines a pipeline's cost- 
of-service, including the return on 
equity. 

9. Prospective Basis 

The APGA asks for clarification that 
pipelines may implement SFV increases 
on a prospective basis only and not 
retroactively to the effective date of any 
currently active section 4 proceeding. 
The Commission so clarifies, unless the 
pipeline proposed SFV in such a 
proceeding, then a mitigation measure 
may be required back to the date the 
rates became effective in connection 
with the implementation of SFV. 

10 . By-Pass 

The State of Michigan argues that SFV 
will create incentives for by-pass. The 
Commission will discuss by-pass issues 
below in part IX B, 13. Here, it suffices 
to state that SFV’s impact on by-pass is 
a speculative matter dependent on the 
method for the flow though of fixed 
costs used by a state commission. 

11 . Section 7(c) Transportation 

National Fuel asks the Commission to 
require pipelines to adopt SFV for 
individual NGA section 7(c) 
transportation services because the 
Commission’s rationale applies with 
equal force to those services. The 
Commission agrees that the rationale for 
SFV applies to all firm transportation. 

As the Commission has required in the 
past, the same rates must be charged for 
individually authorized NGA section 
7(c) transportation and for part 284 
transportation and will permit 
individual NGA section 7(c) 
transportation rates to be so designed. If 
a party opposes that design for those 
services, it may raise its objection in the 
pertinent restructuring proceeding. 

12 . Vintage Pricing 

Great Lakes Gas Transmission 
Limited Partnership (Great Lakes) 
requests clarification that equal 
transportation on even terms requires 
the elimination of vintage pricing in 
favor of a uniform, market-based rate 
for comparable transportation services 
(constrained by the pipeline’s highest 
cost-based tariff rate applicable to such 
services). The Commission will address 
this issue in Great Lakes’ own 
proceedings concerned with vintage 
pricing rather than here or in the 
restructuring proceeding. 


13. Rate Design Policy Statement 
Policies 

In Order No. 636, the Commission 
stated that the policies enunciated in the 
Rate Design Policy Statement continue 
in effect except for the classification of 
costs to the reservation and usage 
charges. The Commission specifically 
referred to, as examples, the 
determination of rates for interruptible 
transportation, the discounting of rates, 
and mileage-based rates. 

The Arizona Direct Customers seeks 
clarification that “pipelines must 
unbundle gathering costs from the 
mainline rates and that all other 
principles set forth in the Policy 
Statement and not explicitly modified 
by the Final Rule Remain in effect.” 349 
The Commission reiterates that the 
policies enunciated in the Rate Design 
Policy Statement continue in effect 
except for the classification of costs to 
the reservation and usage charges for 
billing purposes. For example, as 
discussed above, pipelines can allocate 
or apportion costs under other 
ratemaking techniques, such as seasonal 
contract entitlements. In contrast, under 
seasonal rates, peak period reservation 
charges would be higher than off-peak 
reservation charges. Cost unbundling is 
discussed below. 

14. Unbundling of Costs 

NGSA seeks clarification with respect 
to Order No. 636’s alleged vagueness 
concerning cost unbundling. NGSA asks 
the Commission to endorse cost 
unbundling by expressly amending 
§5 284.7(d)(4) (i) and (ii) to insert 
“unbundled” before service, and by 
including § 284.7 among the listed 
regulations subject to implementation in 
the order No. 638 compliance filing. 350 
NGSA also asks the Commission to 
direct pipelines to unbundle their costs 
into the smallest service components 
practicable. NGSA states that without 
the fullest practicable level of cost 
unbundling, parties may not be able to 
detect cross-subsidies and the potential 
for improper pricing will remain. 

The Commission believes that it need 
not amend its regulations as suggested 
by NGSA because 55 284.7(d)(4) (i) and 
(ii) require rates to be based on the costs 
which are properly allocated to the 
service to which the rate applies. This 
covers all part 284 services offered by 


343 Petition at 9. 

380 Petition at 18. It appears that NGSA means 
§§ 284.7(d)(4) (i) and (ii). For example, the former 
section as proposed to be amended would read: 
"Any maximum rate filed under this section must be 
designed to recover on a unit basis, solely these 
costs which are properly allocated to the unbundled 
service to which the rate applies." 
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the pipeline. Those services are 
unbundled from sales. Further, in Order 
No. 636. the Commission required the 
pipelines to identify the costs associated 
with the discrete elements of “no¬ 
notice" transportation service, such as 
the cost of any system storage or 
imbalance services. 351 The Commission 
believes that these existing 
requirements are adequate to satisfy 
NGSA's request and no further 
requirements are necessary at this time. 

Northwest asks the Commission to 
clarify that customers should only be 
required to pay for the particular 
unbundled services {e.g., gathering, 
transportation, and storage) that the 
customers use. and that customers 
should not subsidize services that they 
are not using. Similarly. Phillips 
maintains “that a pipeline may not use a 
cost allocation or rate design 
methodology for upstream facilities to 
gain price advantages for the pipeline's 
merchant function or to gain competitive 
advantages for pipeline-owned 
upstream services over third party 
providers of upstream services." 352 

As stated above, the Rate Design 
Policy Statement remains applicable to 
issues other than the apportioning of 
fixed costs to the reservation and usage 
charges. Order No. 636 dealt only with 
that issue and not with issues such as 
whether gathering and other production 
area services, such as processing and 
production area transportation, should 
be offered as separate services with 
separately charged rates. 353 That is still 
a matter for individual pipeline rate 
proceedings. However, the Commission 
repeats its strong preference for fully 
unbundled services. 354 

/. Interruptible Rate Design 

The Industrial Groups 355 contend 
that the Commission erred in leaving the 
issue of interruptible rate design 
(particularly the 100% load factor 
design) to proceedings under the 
Commission’s Rate Design Policy 
Statement. 356 They argue that Fixed 


331 Order No. 630 at p. 30,422. 

9B * Petition at 7. See also Natural Gas 
Clearinghouse, CPUC. and Arizona Direct 
Customers. 

35 * Interstate Natural Gas Pipeline Rate Design. 

47 FERC f 01.295 at p. 62,059 (1969). order on reh'g. 

48 FERC l 61.122 (1989). 

364 Id. and Panhandle Eastern Pipeline Co.. 59 
FERC 1 61.264 (1991). order on reh'g. 59 FERC 
1 61.244 (1992). 

333 Petition at 25-2a 

333 Interstate Natural Gas Pipeline Rate Design. 
47 FERC ! 61.295 (1989). on rehearing. 48 FERC 
\ 61.122 (1989). 


costs should not be attributed to 
interruptible transportation because 
such costs are incurred to meet firm, not 
interruptible requirements. They further 
contend that maintaining historically 
high maximum interruptible service is 
unjustified since the quality of 
interruptible rates will decline due to 
the increased use of firm transportation 
under capacity release and mid-month 
bumping of interruptible transportation 
by firm transportation. The KCC, on the 
other hand, requests that fixed costs 
should still be allocated to interruptible 
customers when interruptible volumes 
flow during peak periods on pipelines 
with excess capacity. 357 

The Commission grants rehearing and 
directs that issues involving the 
appropriate rate design for, and 
allocation of costs to, interruptible 
transportation must be addressed in the 
restructuring proceedings. 

Vll. Pipeline Sales 

Order No. 636 issues blanket 
certificates to open access pipelines 
authorizing firm and interruptible sales 
for resale. The pipeline will be able to 
sell gas at market-based rates because 
Order No. 636 concludes that pipelines 
have no significant market power as 
sellers of gas on a unbundled basis. In 
addition, pipeline unbundled sales 
service will be afforded pregranted 
abandonment, and pipelines will be 
subject to standards of conduct and 
reporting requirements similar to those 
imposed in Order No. 497. 

On rehearing, the Commission is 
modifying Order No. 636 to require 
pipelines to continue to sell gas to their 
current small sales customers (only) at a 
rate that is cost-based, for a transitional 
one-year period. 

A. Blanket Sales Certificate 

Order No. 636 issues to pipelines 
providing open access transportation, a 
blanket certificate authorizing 
unbundled Firm and interruptible sales. 
Under the Rule, existing bundled Firm 
sales entitlements of the pipeline's 
customers will be converted to an 
equivalent amount of unbundled Firm 
sales service and firm transportation 
rights. During the restructuring 
proceedings, a Firm sales customer can 
elect whether to continue its contractual 
relationship with the pipeline under the 
blanket certificate. Under the new 
blanket sales certificate, the pipeline's 
sales obligation will be coextensive with 
its contractual obligations and 
unbundled sales will be afforded 
pregranted abandonment. 


337 Petition at 2. 


APGA and Citizen Action argue that 
the Commission erred in eliminating 
individual sales certificates, agreements, 
and accompanying rights, including 
abandonment protection and replacing 
them with a blanket certificate. The 
parties assert that unbundled sales 
under the blanket certificate are inferior 
to current bundled sales and that the 
Commission has failed to meet its 
burden of showing that this is required 
by the public convenience and necessity 
as required by section 7 of the NGA. As 
the Commission explained in sections III 
and IV above, unbundling is required 
because bundled sales service violates 
sections 4 and 5 of the NGA, and the 
Commission’s action here is consistent 
with those sections of the NGA. The 
requirements of Order No. 636, including 
unbundling and pregranted 
abandonment, are all necessary to 
assure that part 284 transportation is 
performed on a just and reasonable 
basis with respect to all gas supplies. As 
further explained above, the 
Commission’s action under section 5 is 
not a revocation of the certificate. The 
pipeline's certificate obligations with 
respect to individual services are 
subsumed into the new blanket 
certificate with just and reasonable 
terms consistent with the Commission’s 
findings here. 

OkTex Pipeline Company (OkTex) 
argues that the Commission cannot 
require a pipeline to accept a certificate 
of public convenience and necessity 358 
and cannot require a pipeline to perform 
a service it does not seek to perform or 
that is outside the scope of its business 
undertaking. OkTex asks the 
Commission to clarify on rehearing that 
it will not be required to accept a 
blanket sales certificate, and will not be 
subject to the standards of conduct or 
reporting requirements simply because it 
could have accepted a certificate or may 
elect to do so in the future. 

The Commission grants the 
clarification. Order No. 636 does not 
require a transportation-only pipeline to 
engage in sales. Because the standards 
of conduct in section 284.286 address the 
relationship between a pipeline's 
transportation service and its merchant 
function, they are not relevant to a 
pipeline that does not engage in 
sales. 359 


333 OkTex cites, inter alia. Associated Gas 
Distributors v. FERC. 824 F.2d 981. 1041 (D.C. Cir 
1987). 

*** If. however, a pipeline chooses to engage in 
sales in the future, it must file appropriate tariff 
sheets and comply with the standards of conduct 
and reporting requirements. 
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United asks the Commission to clarify 
that a pipeline will only be required to 
offer an unbundled sales service to its 
current sale-for-resale customers up to 
the currently certificated sales levels 
applicable to each customer at the 
delivery points where such service is 
currently provided. United argues that to 
go beyond this would be contrary to 
section 7 of the NGA by imposing 
certificate obligations which have not 
been requested by the pipeline and by 
compelling a service the pipeline is not 
able to perform. 

The Commission clarifies that during 
restructuring the pipeline’s current firm 
sales customers can elect whether to 
continue their contractual relationship 
for gas sales with the pipeline under the 
blanket sales certificate. The pipeline 
must continue to provide sales service to 
its current customers who elect to 
continue their contractual relationship 
for gas sales with the pipeline, until the 
contract expires. This service will be 
authorized under the pipeline’s blanket 
sales certificate. As such, sales will be 
unbundled and made at a point 
upstream and not at the currently 
certificated delivery points for sales. 

The obligation to transport gas will go to 
the existing delivery points, but in 
accordance with the rules governing 
flexible delivery points, the pipeline 
cannot require deliveries only to 
existing delivery points. 

B. Pricing 

Order No. 636 permits pipelines 
offering unbundled sales to adopt a 
market-based pricing mechanism for 
their unbundled sales service upon full 
compliance with the rule. The 
Commission found market-based pricing 
would be justified because sales by non¬ 
pipeline merchants would be sufficiently 
competitive with sales by a restructured 
pipeline to prevent such a pipeline from 
exercising market power. Requests for 
rehearing of this portion of the rule were 
filed by APGA, Gas Company of New 
Mexico. Northern Distributor Group, 
Columbia. Tenneco, Citizen Action, 
National Association of Gas Consumers, 
the State of Michigan. Marathon, and 
Industrial Groups. 

1. Statutory Authority 

APGA, Gas Company of New Mexico, 
Northern Distributor Group, Citizen 
Action. National Association of Gas 
Consumers, and Marathon allege that 
the Light-handed regulatory approach 
adopted in Order No. 636 goes too far 
and constitutes unauthorized 
deregulation of pipeline sales. These 
parties point out that the primary 
purpose of the NGA is to protect 
consumers from exploitation by natural 


gas companies 360 and to assure 
consumers an adequate supply of gas at 
a reasonable price. 361 While conditions 
in the natural gas market may have 
changed, they argue that these statutory 
responsibilities have not. These parties 
argue that neither the NGPA nor the 
Wellhead Decontrol Act deregulates 
sales for resale and that the Commission 
cannot lawfully execute its 
responsibilities in a manner that is 
tantamount to deregulation. 362 

The Commission has considprable 
flexibility in selecting the methodology 
it will use to determine just and 
reasonable rates. 363 No single rate 
method need be followed and the 
Commission does not have to adhere 
rigidly to a cost-based determination of 
rates. 364 As the Court stated in FPC v. 
Hope Natural Gas Co., ”[u]nder the 
statutory standard of just and 
reasonable, it is the result reached, not 
the method employed, that is 
controlling.” 365 

The courts have recognized that an 
agency may move from a cost-based 
approach to ratemaking to a less 
stringent approach in certain 
circumstances, and rely on competition 
to restrain rates. 366 In Farmers Union 
Central Exchange , Inc. v. FERC 
(Farmers Union II), 361 although the 
court rejected the Commission’s generic 
rate-making methodology for oil 
pipelines in that case, the court 
recognized that changing characteristics 
of regulated industries may justify an 
agency's decision to take a new 
approach to determining just and 
reasonable rates. As the court stated, 
“(mloving from heavy to light-handed 
regulation within the boundaries set by 


330 APGA and Gas Company of New Mexico cite 
FPC v. Tennessee Gas Transmission Co.. 371 U.S. 
145.154 (1962). 

361 APGA and Gas Company of New Mexico cite 
Tejas Power Corp. v. FERC, 908 F.2d 998.1003 (D.C. 
Cir. 1990). 

333 APGA cites Maislin Industries. U.S. Inc. v. 
Primary Steel. Inc.. 497 U.S. 116 (1990): Mid- 
Louisiana Gas Co. v. FERC, 664 F.2d 530. 535 (5th 
Cir. 1981). vacated and remanded on other grounds. 
Public Service Comm'n of New York v. Mid- 
Louisiana Gas Co.. 463 U.S. 319 (1983); Public 
Service Comm’n of New York v. FPC, 511 F.2d 338, 
354 (D.C. Cir. 1975); and Texaco. Inc. v. FPC. 474 
F.2d 416. 423 (D.C. Cir. 1972). vacated and remanded 
on other arounds. 417 U.S. 380 (1974). 

333 Eg.. FPC v. Hope Natural Gas Co.. 320 U.S. 

591 (1944); Permian Basin Area Rate Cases, 390 U.S. 
747 (1968). 

334 Eg.. Wisconsin v. FPC. 373 U.S. 294. 309 
(1963); FERC v. Pennzoil Producing Co.. 439 U.S. 508. 
517 (1979). 

333 320 U.S. 591. 602 (1944). 

333 E.g.. Farmers Union Central Exchange. Inc. v. 
FERC (Fanners Union II). 734 F.2d 1486 (D.C. Cir. 
1984). cert, denied 469 U.S. 1034 (1984): Wold 
Communication. Inc. v. FCC. 735 F.2d 1465.1475 
(D.C. Cir. 1984). 

337 734 F.2d 1486 (D.C Cir. 1984). 


an unchanged statute can be justified by 
a showing that under current 
circumstances, the goals and purposes 
of the statute will be accomplished 
through substantially less regulatory 
oversight.” 368 The court further 
explained that non-cost factors may 
play a role in setting rates, if the 
Commission specifies the nature of the 
non-cost factors and how they justify 
the rate. 369 These non-cost factors 
include competitive forces. As the court 
stated in Wold Communication. Inc. v. 
FCC 370 an agency may allow the 
marketplace to substitute for direct 
regulation in appropriate circumstances. 

The Commission’s action here falls 
within its discretion, as discussed in 
these decisions, to change its regulatory 
methods to allow the marketplace to 
substitute for direct regulation of sales 
for resale rates. Consistent with 
Farmers Union II, in the final rule, the 
Commission identified and discussed in 
detail the changed conditions in the 
industry that warrant less oversight of 
sales rates. 371 As discussed more fully 
below, the Commission found that, with 
full open access transportation, pipeline 
sales markets are or will be sufficiently 
competitive to prevent pipelines from 
exercising monopoly power. The 
Commission reached this conclusion 
because, under the final rule, pipelines 
will offer transportation on an equal 
basis for all gas supplies and because 
adequate gas supplies exist throughout 
the nation from a wide variety of sellers 
And this approach puts the pipelines as 
merchants on the same basis as other 
sellers of gas now are, i.e., they have the 
ability to sell gas at market-based rates. 

The final rule puts into effect on an 
industry-wide basis for natural gas 
sales, the approach to rate regulation 
that the Commission has adopted 
recently on a case-by-case basis. In 
several recent decisions, the 
Commission approved market-based 
unbundled sales rates where the 
Commission found the market to be 
sufficiently competitive to prevent the 
pipeline from exercising monopoly 
power and to keep rates at a just and 
reasonable level. 372 In Transwestern 


333 id. at 1510 . 

333 Id. at 1503. 

370 735 F.2d 1465.1475 (D.C. Cir. 1984); see also 
FCC v. WNCN Listeners Guild. 450 U.S. 582 (1981) 
(approving FCC reliance on market forces in 
entertainment programming); Western Union 
Telegraph Co. v. FCC 674 F.2d 160 (2d Cir. 1982) 
("newly unleashed market forces” may be a 
reasonable substitute regulatory tool). 

371 Order No. 836 at p. 30.04-406. 30.408-13, 
30.437-41. 

373 See Order No. 636 at p. 30.439 n. 213. 
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Pipeline Co.. 37 * the Commission 
approved the pipeline’s proposal for 
market-based rates for unbundled sales 
service because those sales were made 
in the wellhead market which Congress 
sought to deregulate. 

Again in El Paso Natural Gas 
Company , 374 the Commission approved 
a settlement providing for market-based 
rates for unbundled sales. The 
Commission found that approval of 
these rates was consistent with its 
responsibility to assure that rates are 
just and reasonable. The Commission 
explained that in the NGPA. Congress 
determined that the sales market for gas 
at the wellhead is competitive and that 
Congress specified that the price of gas 
sold in that market is just and 
reasonable. 875 The Commission found 
that there are adequate divertible 
supplies of gas in the markets that El 
Paso serves and that El Paso sales 
would compete with deregulated sellers 
in the wellhead market. The 
Commission concluded that the 
competitive wellhead market would 
force El Paso to charge rates at or below 
the rates of its wellhead competitors, 
and. therefore, that the market would 
operate to keep El Paso’s unbundled 
sales rates at a just and reasonable 
level. 376 Based on the Commission’s 
findings in these proceedings and on its 
analysis of the current gas sales market 
discussed in Order No. 636 and below, 
the Commission has concluded that its 
policy of relying, to the maximum extent 
possible, on competitive market forces 
to balance the supply and demand for 
natural gas at reasonable prices should 
be extended to all sales markets. 377 

In arguing that the Commission has 
exceeded its authority, APCA relies on 
Maislin Industries, US. Inc. v. Primary 
Steel. Inc.,* 7 * where the Supreme Court 


1,79 Si FERC fSl.296 (1990). 

97 * 54 PKRC 181.310. rehg granted in part. 58 
FERC 181.290 (1991). 

87a Section 601(b) NGPA. 15 U.S.C 3431(b). 

a7ft See also Transcontinental Cas Pipeline Corp.. 
55 FERC 161.440 (1991). order on reh’g. 57 FERC 
HB1.345 (1991). 

977 In addition, in Buckeye Pipe Line Company, a 
case involving oil pipeline transportation rates, the 
Commission held that clearly identified non-cost 
factors such as competition or a lack of market 
power warranted departure from traditional rate 
review when the substitute ratemaking methodology 
ensures that resulting rale levels are justified by 
non-cost factors. 44 FERC f81.066 (1968). reh’g 
denied 45 FERC f81.048 (1988). In the area of 
electric rates, the Commission has also adopted 
market based pricing when the electric company 
lacks market power. E.g.. Enron Power Enterprise 
Corp.. 52 FERC J81.193 (1990). 

,T " 497 U S 116(1990) 


stated that, although the agency had the 
experience and expertise generally to 
adopt new policies when faced with 
new developments in the industry, "it 
does not have the power to adopt a 
policy that directly conflicts with its 
governing statute." In Maislin, the Court 
rejected an agency decision that was a 
direct violation of the filed rate doctrine, 
was contrary to over a century of case 
law, and permitted the very type of price 
discrimination that the statute was 
intended to prevent. 

In the Commission s judgement, the 
situation here is quite different. The 
final rule does not directly conflict with 
any statutory mandate. Indeed, the final 
rule furthers statutory goals by moving 
toward less stringent regulatory 
oversight of sales rates within the 
bounds of the statute. The NGA 
specifically envisions that 
individualized contracts will provide 
terms and conditions for the sale of 
gas. 37 * and this rule returns to reliance 
on individualized contracts to determine 
the price provision. 

In addition. APCA cites FPC v. 
Texaco** 0 as supporting the 
proposition that the Commission cannot 
rely solely on market forces to assure 
that pipeline rates are just and 
reasonable, non-discriminatory, and 
non-preferential. In that case, the 
Supreme Court, in providing guidance on 
remand, stated that in its view, the 
prevailing price in the market cannot be 
the final meusure of a just and 
reasonable rate. That decision was 
rendered, however, before enactment of 
the NGPA and the Decontrol Act. As the 
Commission has explained, those 
statutes have changed the nature of the 
wellhead market and its effect on 
competition in the pipeline sales market. 
In any event, the Commission is not 
simply allowing the prevailing market 
price to be the determinant of just and 
reasonable rates. As discussed below, 
the Commission will monitor the 
operation of the market through 
reporting requirements and the 
complaint process. In addition, the 
Commission is continuing to regulate 
jurisdictional transportation on a cost 
basis. 

APGA and Cas Company of New 
Mexico also cite Mid-Louisiana Gas Co. 
v. FERC.**' as standing for the 


919 United Go6 Pipe Line Co. v. Mobile Gas 
Sen'ice Corp.. 350 U S 332 (1955). 

990 417 U S. 380(1974). 

9mi 664 F.2d 530, 535 (5th Cir. 1981). vacated and 
remanded on other grounds. Public Service Comm’n 
of New York v. Mid-Louisiana Gas Co.. 483 U.S. 319 
(1983). 


proposition that the agency must 
administer its statute, and may not alter 
the statutory scheme, even if its 
alteration is an improvement. In 
addition, these parties cite Public 
Service Comm'n of New York v. FPC** 2 
as holding that where Congress has 
prescribed regulation, the agency may 
not "abandon [itsj responsibility by 
acquiescing in a charade or rubber 
stamping of non-regulation in agency 
trappings." 383 The Commission has not 
altered the statutory scheme, but. as 
explained more fully below, has 
changed its regulatory methods to police 
the functioning of the market. 

2 . Adequate Divertible Supplies 

APGA, Citizen Action, Marathon, and 
State of Michigan argue that the 
Commission’s finding that adequate 
divertible supplies of gas exist in all 
markets is not based on substantial 
evidence. APGA and Marathon assert 
that there is no record evidence to 
support this finding. Instead, they argue, 
the Commission merely concluded 
generically that, at present, gas supplies 
in the United States exceed demand and 
relied on the Decontrol Act. APGA 
alleges that the Commission made no 
study of specific gas supply markets, 
and made no specific findings that there 
is competition between pipelines and 
third party suppliers to supply the 
peaking requirements of temperature 
sensitive loads. Marathon asserts that a 
finding of divertible gas supplies on 
individual pipelines cannot be "scaled- 
up" to justify an industry-wide finding. 

The Commission’s finding that there 
are adequate divertible supplies of gas 
is based, not only upon its findings in 
the specific cases discussed above. 384 
but also on a detailed analysis of 
conditions in the natural gas market. 383 
The order relies on the Staff Study on 
Interim Gas Supply Charges and Interim 
Cas Inventory Charges. Notice of 
Proposed Policy Statement. "Use of Spot 
Market Prices for Sales Service and Gas 
Inventory Charges." 386 In that study of 
the national spot market. Staff 
concluded that the natural gas spot 
market is a well functioning market in 


3af 511 F.2d 338. 354 (D C. Cir. 1975) 

999 APCA also cites Texaco, Inc. v. FPC. 474 F.2d 
418. 423 (D.C. Cir. 1972). vacated and remanded on 
other grounds. 417 U.S. 380 (1974). for the same 
proposition, i.e.. that only Congress and not the 
agency can deregulate. 

31,4 As discussed above, the Commission engaged 
in a detailed analysts of the gas sales markets in the 
Trunswestem. FJ Peso, and Transcontinental 
proceedings. 

*•» See Order No. 636 at p. 30.394-406. 30.408-13. 
30.437-41. 

3aa Order No. 636 at p. 30.396 n.41. citing 47 FERC 
181.294 Appendix at 82.038-82,040 (1989). 
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the sense that it is broad, and prices 
indicate its responsiveness to supply 
and demand. In addition. Order No. 636 
discussed the Staff study on market 
centers. Importance of Market Centers, 
Office of Economic Policy. FERC, August 
21,1991). 387 These studies of the natural 
gas sales market support the 
Commission’s conclusion that there is a 
significant amount of uncommitted 
natural gas at competitive prices 
throughout the country. 388 Further, as 
part of its analysis, the Commission 
explained that in passing the NGPA and 
the Decontrol Act. Congress found that 
gas sales at the wellhead, or in the field, 
are competitive. 

Thus, the Commission s finding that 
adequate divertible gas supplies exist in 
all markets is fully supported by the 
record in this proceeding. None of the 
parties has offered any specific evidence 
to the contrary. Moreover, as discussed 
more fully below, the Commission has 
provided parties an opportunity to 
challenge this generic finding with 
regard to a specific pipeline in the 
individual restructuring proceedings. 

Marathon also argues that the 
Commission presented no economic 
theory or legal justification for its 
conclusion that the existence of 
adequate divertible supplies ipso facto 
equates to a lack of market power. 
Contrary to this assertion, the 
Commission has explained the legal and 
economic basis for concluding that the 
existence of adequate divertible 
supplies of natural gas will prevent the 
pipeline from exercising market power 
over unbundled sales. With high quality, 
open access, firm transportation 
available, sellers of uncommitted gas 
supplies will be able to compete with 
pipeline sales and, as a result, it will not 
be profitable for a pipeline to attempt to 
expand its market power over 
transportation into sales. Pipelines will 
have to charge rates that compete with 
the rates of their unregulated 
competitors, and their rates will be 
constrained by the rates of their 
wellhead competitors at a price that 
Congress has declared to be just and 
reasonable. 388 

State of Michigan asks the 
Commission to clarify what it means for 
a market to be “sufficiently 
competitive.’* Further, State of Michigan 
asserts that while divertible supplies 
may exist in the current market, they 
may not exist in the future. 

In the final rule, the Commission 
stated that a pipeline’s sales are made in 
a sufficiently competitive environment 


337 Order No. 638 at p. 30,427 n.145 
••• Order No. 636 at p. 30.440. 

••• Section 601(b) NGPA. 15 U.S.C. 3431(b). 


when the pipeline provides 
transportation service of equal quality 
with respect to all gas supplies, from 
whomever purchased, and when 
adequate divertible gas supplies 
exist. 390 The relevant determination is 
whether the pipeline is able to exercise 
market power by controlling prices or 
excluding competition. A pipeline has 
significant market power if it can 
maintain its price above the competitive 
level and obtain a monopoly profit. 391 A 
market is sufficiently competitive if it 
prevents the pipeline from exercising 
market power and operates to keep 
rates at a just and reasonable level. 

The final rule is based on an 
assessment of present market 
conditions. It is not necessary for the 
Commission to find that there will be 
adequate divertible supplies forever into 
the future in order to substantiate that 
the natural gas sales market is 
competitive. Although the Commission 
cannot guarantee that demand will 
never exceed supply, a properly 
functioning market is the best method 
for correcting such shortages through 
changes in the price of gas. And more 
importantly, the Commission’s past 
price control over the gas commodity 
was equally no guarantor of “adequate 
divertible supplies forever.’’ 392 The 
regulatory approach adopted here 
permits the Commission to monitor the 
gas sales market and take corrective 
action if necessary. 

3. Small Customer Rate 

APGA and Citizen Action argue that 
the Commission should impose a price 
cap on the market-based rates. 393 
Industrial Groups argue that before 
instituting market-based pricing, the 
Commission should provide for a two- 
year transition period. 

In addition, APGA argues that even if 
the market is competitive as to large 
buyers, the Commission cannot make 
such a finding as to smaller LDCs on the 
basis of the record in this proceeding. 
APGA maintains that the Commission 
made no finding that there are adequate 
supplies and adequate competition to 
serve small sales customers, who have 
traditionally had fewer gas supply 
options. APGA further asserts that the 
Commission could not make this finding 
based on a full record in the El Paso 
global settlement, and therefore cannot 


380 Order No. 636 at p. 30.403 n.71. 

89 ' See El Paso, supra. 56 FERC at 62.175 (1901). 

898 See. eg.. Federal Power Commission Order 
No. 487-B. 49 FPC 583 (1973) (establishing 
procedures for curtailments during gas shortages). 

893 These parties note that even the FCC. when it 
found that ATT operated in a fully competitive 
environment, instituted price cap regulation rather 
than total deregulation. 


do so here. Moreover, APGA argues, the 
Commission has improperly placed the 
burden of proof on the small LDCs to 
challenge this finding in the 
restructuring proceedings, when the 
burden should be on the pipelines to 
show that adequate divertible supplies 
exist to meet the peak-day needs of 
these customers. Citizen Action 
maintains that the Commission failed to 
address the issue raised in the 
comments on the proposed rule that 
there is no real competition between 
pipelines and third party suppliers to 
supply firm peaking gas. 

In the El Paso proceeding cited by 
APGA, 394 which involved a GIC to be 
applied only to the pipeline’s five largest 
customers, the competitiveness of the 
market with respect to small LDCs was 
not relevant to the issues before the 
Commission and, therefore, no findings 
were made as to the competitiveness of 
that market. 393 The Commission 
believes that small customers can 
benefit from purchasing gas in the 
competitive market as well as large 
customers. For example, at the technical 
conference held on January 22.1992, 
Florida Cities pointed out that small 
customers can band together to 
purchase gas. In Florida, several 
municipal utilities banded together with 
one party buying on behalf of others. 

The Florida Cities representative at that 
technical conference reported to the 
Commission that those utilities have 
achieved ’’tremendous economies and 
urged the Commission to complete the 
transition to fully unbundled 
services.” 398 

Nonetheless, the Commission 
recognizes that small customers may 
require a transitional period to adjust to 
purchasing gas at negotiated prices. For 
a one-year period after the effective 
date of the blanket certificate, the 
Commission will require pipelines to 
offer to sell gas to the small customers 
on their system at cost-based rates. This 
means that if the customer chooses, the 
pipeline is obligated to sell gas under 
the blanket certificate to the small 
customer on a cost basis for one year 
from the effective date of the pipeline’s 
blanket sales certificates issued 
pursuant to § 284.284. Small customer is 
defined, for the purposes of this 
provision, as a customer that purchases 
gas under the pipeline’s one-part 
imputed load factor rate schedule on the 
effective date of the blanket certificate. 


894 54 FERC f 61.316 (1991). reh 'g granted in part. 
56 FERC J61.290 (1991). 

386 Id. at 61.945-46 (19911 

Technical Conference Tr. 277, 291-92. 293. 
Order No. 636 at p. 30.411. 
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The small customer must exercise this 
transitional option to purchase gas at a 
cost-based rate in the restructuring 
proceeding and not at a later time within 
the one-year period. 

The Commission will not adopt a 
particular small customer pricing 
method, but will leave the development 
of this mechanism to the parties in the 
restructuring proceeding. There are a 
number of ways the parties could 
develop cost-based rates for sales to 
small customers. For example, the 
parties could devise a small customer 
rate using the spot price index. The 
pricing mechanism could provide that 
the sale price to small customers would 
be equal to the spot price plus a fixed 
amount, with the price capped at 
cost. 397 Alternatively, the parties could 
provide for periodic adjustments to the 
sales rate, without reference to a pricing 
index, by establishing a fixed rate that is 
adjusted periodically to reconcile any 
difference between that rate and the 
pipeline's actual gas costs. The 
Commission, however, will not permit 
the continued use of the existing PGA 
mechanisms for this purpose. The 
accounting and filing requirements of 
those mechanisms, as well as the 
detailed Commission review, are far 
more complicated than necessary for 
this one-year transitional measure. 
Another, simpler alternative would be 
for the pipeline to establish a fixed gas 
cost rate for the small customers, 
without any adjustments during the 
year, based on a projection of the 
pipeline's actual gas costs for the year. 
Or, the parties could agree to a "most 
favored nations" pricing provision so 
that the small customer’s rate is 
equivalent to the negotiated price at 
which the pipeline sells to other 
customers. 398 

Whatever method the parties choose 
for establishing the cost-based rate, the 
pipeline is required to include the 
method in the tariff sheets filed as part 
of its compliance filing in the 
restructuring proceeding. However, this 
provision will terminate automatically 
after the one year transition period. 

Also, regardless of the mechanism the 
parties develop to establish rates for 
small customers, sales to small 
customers must be unbundled. However, 
as explained above, a customer can 
contract with the pipeline for the 
pipeline to act as the customer’s agent in 
packaging the separate services. 

The purpose of this limited 
transitional measure is to allow small 


597 See Tranaweslem Pipeline Company. 55 FERC 
^01.519 (1991). for an example of this approach. 

399 See El Paso Natural Gas Co.. 54 FERC at p. 
81.958. 


customers additional time to make 
alternate supply arrangements, for 
example, to arrange to aggregate their 
purchases. Some municipal LDCs may 
need to obtain authorization from their 
state legislature to join into alternate 
purchase arrangements. The one-year 
transition period (from the effective date 
of the pipeline’s blanket certificate) will 
afford these customers sufficient time to 
determine what alternate arrangements 
are best suited to their needs and to take 
measures to implement these 
arrangements. As a practical matter, this 
provision will give the small customers a 
transition period of two winter heating 
seasons to make these arrangements 
because the implementation schedule 
makes it unlikely for most pipelines to 
have a blanket sales certificate that is 
effective during the 1992-1993 heating 
season. The blanket certificate issued 
under § 284.284 of the regulations 
requires the pipeline to continue sales to 
its sales customers if they choose to 
purchase from the pipeline for the 
duration of their existing contract term, 
and the provision adopted here 
establishes that these sales will be 
capped at cost to the small customers 
for a one-year transition period. This 
certificate authority for sales with cost- 
based rates to small customers, and any 
associated tariff provisions, shall 
terminate automatically at the end of the 
twelve-month period on a self-executing 
basis. If, at the end of the one-year 
period, a small customer must still 
obtain state legislative action or 
approval to enter into alternative 
purchase arrangements (for example, to 
join a gas procurement cooperative), the 
small customer may petition the 
Commission for an extension of the 
certificate authority for sales to it with 
cost based rates by the pipeline for a 
period up to an additional twelve 
months. The extension would allow the 
small customer additional time to seek 
such legislative action or approval 
during the next scheduled session of its 
state legislature. Other parties, including 
the pipeline, will be provided an 
opportunity to respond to such a 
petition. 

It should be observed that a cost- 
based rate cap may not afford the small 
customers the protection they believe 
will occur. Under the NGPA, pipelines 
are guaranteed passthrough of actual 
costs, and experience has shown that 
the pipelines' regulated resale rates, 
through the PGA, have been above the 
market price. As the Commission 
explained in Order No. 636, purchasers 
of gas from pipelines have been 
disadvantaged under the current system. 
The price that pipelines charge for gas 


has been 20 to 80 cents higher per mef 
than the rates available from other 
sellers. The so-called protections of 
traditional cost-based rate regulation 
have become less significant in the more 
competitive environment where the 
market operates to keep prices at a 
competitive level. Hence, the 
Commission believes that small 
customers will be better off purchasing 
gas under the revised regulatory regime 
of Order No. 636 than under the current 
regulations. However, given the limited 
resources many small customers have, 
the Commission finds it reasonable to 
allow this transition mechanism. 

With regard to other sales customers, 
the Commission finds that competition 
in the market monitored by the reporting 
requirement and the complaint process 
will assure that rates are at a just and 
reasonable level. Therefore, the 
Commission finds that a general rate 
cap for all sales, or a general transition 
period for all customers, is not 
necessary. 

In sum, the provisions of this rule, 
taken together, will assure that small 
customers will have access to gas 
supplies at the lowest reasonable prices. 
For a one-year transitional period, gas 
supplies can continue to be purchased 
from the pipeline at cost-based rates (to 
the extent the small customer chooses to 
do so.) However, the small customers 
will have the opportunity to obtain even 
better prices in the market. Under the 
capacity releasing provisions. 399 
customers will be able to obtain the 
transportation capacity necessary on 
connecting pipelines to connect them 
with a source of gas at the wellhead. 
During the restructuring proceeding, the 
pipeline that has been providing these 
customers with bundled sales service 
will be required to assign its converting 
upstream firm transportation capacity to 
its firm transportation customers. This 
includes the small customers, who can 
obtain the firm rights to any capacity 
necessary to give them a direct path to 
the production area. In addition, after 
the restructuring period, the provisions 
of § 284.243 will give small customers 
flexibility (acting alone or together, or 
through a representative) to obtain 
additional released firm capacity on 
other pipelines or segments for access to 
a variety of sources of supply as they 
become available. Thus, the rule 
provides sufficient flexibility and 
safeguards to assure continued reliable 
service to small customers at reasonable 
rates. 


399 Sections 284.242 and 284.243. 
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4. Regulatory Safeguards 

Marathon asserts that in order to 
assure that light-handed regulation 
achieves statutory goals, the courts have 
required certain safeguards. Marathon 
argues that the Commission erred in 
failing to provide adequate safeguards 
to assure that rates will fall within a 
zone of reasonableness, and failing to 
provide for an administrative remedy if 
they do not. 400 Marathon asserts that 
the complaint procedure is not an 
adequate safeguard because it places 
the burden of proof on the party 
challenging the rate, and because the 
Commission cannot execute its 
responsibilities by relying on contesting 
parties to bring problems to the 
Commission's attention. 401 Similarly. 
Northern Distributor Group argues that 
section 5 is not an effective remedy 
because of regulatory lag and the 
prospective nature of the section 5 
remedy. 

While the Commission has found that 
market-based rates are appropriate for 
pipeline sales, the final rule recognizes 
that there may be some isolated markets 
that are not sufficiently competitive to 
support a finding that a particular 
pipeline lacks significant market power. 
Thus, the Commission stated that the 
parties may raise the issue of a 
particular pipeline's market power in the 
restructuring proceedings. If a party to 
the restructuring proceedings 
demonstrates that the pipeline has 
significant market power over the sale 
of gas. the Commission will employ 
more regulatory control, if the pipeline 
does not rebut this evidence showing. 
The market-based rates will not be put 
into effect prior to a Commission 
examination of a party’s argument, so 
refunds are not an issue in the 
restructuring proceedings. 

If competitive circumstances on the 
pipeline change, a customer may file a 
complaint under section 5 of the NGA to 
show that the pipeline has attained 
market power and that greater 
regulatory control is needed. As 
Marathon notes, in a section 5 
proceeding, the complainant has the 
burden of proof, remedies are 
prospective only, and no refunds can be 
ordered. This, however, has always 
been part of the regulatory scheme as 


400 Marathon cites, inter alia. Public Service 
Company of Indiana. 51 FERC | 61.367 at 62.223 
(1990) (where the Commission stated that the 
Farmers Union 11 court found that the flaw in the 
Commission's market based regulation was that 

‘ nothing in its regulatory scheme would act as a 
monitor either to determine whether competition 
would drive prices down * ' * or to check rates if it 
did not."). 

401 Marathon cites Tejas Power Corp v. FERC 
9W F.2d 998,1003 (D.C. Cir. 1990). 


enacted by Congress, and does not 
render section 5 ineffective as a remedy. 
The issue of market power will first be 
examined in the restructuring 
proceedings, if raised by the parties, and 
in the event of changed circumstances, 
the section 5 procedure is available to 
an aggrieved party. 

Marathon also argues that the 
Commission has essentially established 
a rebuttable presumption that all 
pipelines lack market power, and that 
this presumption improperly shifts the 
burden of proof to the contesting party 
in the restructuring proceedings. 
Marathon argues that this “ignores the 
Commission'9 market power findings in 
the incentive rate docket and its recent 
decision to open an investigation of 
deregulated pipeline transportation." 
Marathon asserts that in both cases, the 
Commission observed that market 
power is an unsettled, largely 
unexplored issue. 

Contrary to Marathon’s 
characterization, the Commission has 
not instituted an investigation of 
deregulated pipeline transportation. 
Instead, a task force h&9 been 
established to consider how to evaluate 
competition in transportation markets. 
Both the task force and the incentive 
rate proceeding referred to by Marathon 
involve transportation, not sales, rates. 
Nothing in the Commission's proposed 
policy statement on incentive 
ratemaking 402 or the establishment of a 
task force on competition in 
transportation markets evaluates 
competition in the natural gas sales 
market or conflicts with the finding that 
pipelines lack market power over sales 
of gas. 

In addition. Marathon argues, this 
procedure is inconsistent with the 
Commission’s approach in electric 
utility cases where the Commission has 
required the utility to show that it lacks 
market power. Since the Federal Power 
Act and the NGA must be read in pari 
materia, Marathon argues, the 
Commission must provide a reasoned 
explanation for departing from its 
electric utility precedents. 

Precedent under the Federal Power 
Act is relevant to NGA proceedings. 
However, the electric transmission 
market has characteristics very different 
from the natural gas sales market. 
Electric transmission, like natural gas 
transportation, has characteristics of a 
natural monopoly, and competition may 
not be as effective to restrain prices. 


402 Incentive Katemaking for Interstate Natural 
Gas Pipeline*. Oil Pipelines, and Electric Utilities. 
Notice of Proposed Policy Statement on Incentive 
Regulation. Docket No. PL92-1-000, issued March 
13.1992. 58 FERC \ 61.287 (1992). 


Thus, the Commission’s approach in 
electric cases, i.e., an individual inquiry 
into market conditions in each rate 
proceeding, is appropriate. 

In the natural ga9 sales market, 
however, the Commission has found 
that pipelines no longer have a 
monopoly over the sale of gas. There are 
other sellers and marketers of gas in the 
marketplace, and in order to meet that 
competition, the pipeline will have to 
charge rates at or below the prices of its 
wellhead competitors. 

Finally, Marathon asserts, the 
rebuttable presumption is defective 
because the pipeline is the party in 
possession of the necessary facts to 
show lack of market power, and, 
consistent with evidentiary 
principles, 403 should bear the burden of 
proof. While the pipeline is in 
possession of the facts concerning its 
own operations, it does not follow that it 
should bear the burden of proof on all 
issues where that information is 
relevant. If that were the case, the 
pipeline would bear the burden of proof 
on every issue in rate cases, but that is 
not consistent with the scheme under 
the NGA. Moreover, facts concerning 
adequate divertible supplies would not 
necessarily be within a pipeline’s 
exclusive possession. The data 
exchange process established by the 
Commission will permit the parties to 
obtain information necessary to 
substantiate their market power 
claims. 404 

Marathon also argues that the rule is 
ambiguous as to what the contesting 
party must prove. Marathon asks the 
Commission to clarify that the parties 
will have a full opportunity to challenge 
anticompetitive sales and show that the 
pipeline possesses market power, 
including market power derived through 
inadequate divertible gas supplies. 

The Commission did not intend to 
limit the matters the parties may raise in 
the individual restructuring proceeding 
and clarifies that the parties may 
address market power based on 
inadequate divertible supplies as well as 
on other conditions. However, the 
Commission will defer the issue of 
specific evidentiary standards to case- 
by-case resolution. 

Industrial Groups argues the 
Commission should review tariff sheets 
filed by each pipeline to determine 
whether rates are just and reasonable in 


403 Marathon cites, inter alia. XI Wigmore on 
Evidence 8 2488. p. 290. 

404 See the order issued June 24. 1992 in Docket 
No. RM91-11-000, granting in part the motion filed 
by Natural Gas Clearinghouse to establish 
discovery procedures. 59 FERC | 61.351 (1992). 
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accordance with Order No. 636 
standards. Similarly, APGA, ConEd, 
Michigan Gas, NYSE&G, Northern 
Distributor Group. New York PSC, 
Peoples Gas, and the State of Louisiana 
argue that the Commission should 
require as part of the less intrusive 
regulatory scheme, that pipelines file a 
rate case every three years to evaluate 
the justness and reasonableness of 
unbundled sales and transportation 
rates. Without this requirement, 

Northern Distributor Group argues, light- 
handed regulation becomes 
deregulation. 

As discussed more fully below, the 
Commission will not require the 
pipelines to file a new rate case every 
three years. The statute does not require 
such a filing, and Commission finds no 
basis for imposing this requirement. 

5. Other Matters 

Columbia asks the Commission to 
clarify § 284.14(d)(2) of the regulations 
which provides that a pipeline may 
abandon its sales obligations to any 
purchasers to the extent "(t]he 
purchaser refuses to pay the rate the 
pipeline offers for unbundled sales." 
Columbia maintains that it reads this 
section as giving pipelines the ability to 
offer rates that in their sole discretion 
adequately compensate them for their 
remaining merchant function. Columbia 
asks the Commission to clarify that it 
will not intervene and set a sales rate 
for a pipeline if any purchaser insists 
that a pipeline remain a merchant, but 
refuses to pay the rates proffered by the 
pipeline. 

Columbia's request for clarification is 
granted. The pipeline will determine 
whether it wants to sell gas at a 
particular rate, with the limitation that 
rates to small customers must be cost- 
based for a one-year transition period. 
However, as explained above, the 
pipeline is subject to the provisions of 
the NGA, and the Commission will 
address a customer's complaint that the 
pipeline is violating the statute. 

Tenneco asks the Commission to 
clarify that pipelines have no more 
obligations with respect to the sale of 
gas than other gas merchants. 
Specifically. Tenneco asks the 
Commission to clarify that pipelines are 
free to negotiate all the terms of their 
sales contracts, and that differences in 
terms of sales contracts will not 
constitute undue discrimination. 

Individualized contracts between 
pipelines and customers are permitted 
under the NGA, 405 and competitive 


404 United Gas Pipe Line Co. v. Mobile Gas 
Service Corp.. 350 U S. 332 11958). 


conditions may justify different 
contractual terms for sales service. 
However, the pipeline is still subject to 
the NGA requirement that pipelines 
must provide service on a non- 
discriminatory basis. Thus, similarly 
situated customers must be treated 
similarly. 

Further, Tenneco argues that there is 
no justification for the Commission’s 
requirement that pipelines perform 
agency services on a non-discriminatory 
basis. Tenneco states that non-pipeline 
sellers are not required to offer agency 
services on a non-discriminatory basis, 
and that there is no evidence that 
customers desiring agency service will 
find any shortage of sellers willing to 
provide this service. Further, Tenneco 
argues, imposition of this requirement 
on pipeline sellers, when no such 
restriction exists for non-pipeline 
sellers, gives non-pipeline sellers an 
unfair competitive advantage, and thus 
harms the unfettered competitive market 
the Commission is trying to foster. 

Tenneco’s argument ignores a critical 
difference between pipelines and non¬ 
pipeline merchants: the pipelines are in 
control of the operations of the 
transportation grid and they are. simply 
put, different from other merchants, 
since they are the only merchants in 
control of pipeline capacity. Pipelines 
are still subject to the NGA and may not 
unduly discriminate 'among customers. 
Pipelines are encouraged to offer an 
agency service, and this service must be 
offered on a non-discriminatory basis. 
Competitive circumstances, however, 
can justify differences among customers. 

Further, Tenneco urges the 
Commission to clarify that if market- 
based pricing is not approved by a 
reviewing court for any reason, then the 
basis of the entire rule is no longer 
applicable. Tenneco’s request is denied. 
The Commission will not speculate what 
action it might need to take in response 
to a decision by a reviewing court. 

c. Standards of Conduct 

In Order No. 497, the Commission 
adopted standards of conduct and 
reporting requirements for interstate 
pipelines with marketing affiliates. 406 


406 Inquiry into Alleged Anticompetitive Practices 
Related to Marketing Affiliates of Interstate 
Pipelines. Order No. 497. 53 FR 22139 (June 14.1988. 
PERC Stats, and Regs. [Regulations Preambles 1988- 
1990] 1 30.820 (1988), order on reh'q. Order No. 497- 

A. 54 FR 52781 (December 22.1989) FERC Stats, and 
Regs. [Regulations Preambles 1986-1990] J 30.888 
(1989), order extending sunset date. Order No. 497- 

B. 55 FR 53291 (December 28.1990) FERC Stats, and 
Regs. [Regulations Preambles 1986-1990) f 30.908 
(1990). order extending sunset date and amending 
final rule. Order No. 497-C. 57 FR 9 (January Z 1992) 
III FERC Stats, and Regs. J 30.934 (1991). reh'q 
denied. 57 FR 5815 (February 8. 1992. 58 FERC J 


These regulations implement the 
Commission’s authority to prevent 
undue discrimination by prohibiting the 
pipeline from preferring its marketing 
affiliate over unaffiliated shippers with 
regard to transportation matters, access 
to information, and transportation 
discounts. On July 21,1992, the U.S. 

Court of Appeals for the District of 
Columbia Circuit upheld in substantial 
part the Commission’s decision in Order 
Nos. 497 and 497-A. The court found 
that the standards of conduct and 
reporting requirements are an 
appropriate exercise of the 
Commission’s authority to prohibit 
undue preferences, but found that the 
Commission had not adequately 
explained its extension of the 
contemporaneous disclosure 
requirement to gas sales and marketing 
information and remanded that issue to 
the Commission for further 
explanation. 407 

Order No. 636 does not change the 
requirements governing the relationship 
between pipelines and their marketing 
affiliates. However, Order No. 636 
extends the requirements to pipelines 
providing unbundled gas sales services 
because the pipeline as merchant will be 
the functional equivalent of a marketing 
affiliate. Requests for rehearing of this 
portion of Order No. 636 were filed by 
several pipelines 408 and other 
parties. 409 Generally, the pipelines 
argue that the Commission erred in 
continuing the Order No. 497 
requirements and applying them to 
pipelines as merchants, while the other 
parties maintain that additional 
protections are required. 

CNG argues that the Commission 
lacks authority to extend the standards 
of conduct to pipelines because neither 
the NGA nor the NGPA specifically 
authorizes the Commission to require 
the separation of a pipeline’s employees 
or to control the dissemination of 
business information. However, as the 
Commission explained in Order Nos. 497 
and 636, there is obvious potential for 
undue discrimination by the pipeline to 
favor its own merchant function or its 
marketing affiliate. The Commission’s 
jurisdiction to remedy undue 
discrimination is broad and is not 


61.139 (1992). The United States Court of Appeals 
for the District of Columbia Circuit upheld the 
Commission's decision in substantial part in Order 
Nos. 497 and 497-A in Tenneco Gas Co. v. FERC. 

No. 89-1768 (July 21,1992). 

407 The Court also found that the Commission 
erred in finding Order No. 497 applicable to Ozark 
Gas Transmission System (Ozark). 

404 Alabama-Tennessee. Arkla. CNG. K N Energy. 
Natural. Northwest. Tenneco. and Texas Gas. 

404 Hadson and IPAA. 
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limited to specific measures set forth in 
the NGA or the NGPA. 410 In any event, 
the court’s decision in Tenneco v. FERC 
largely answers CNG’s jurisdictional 
argument and establishes that these 
regulations are within the scope of the 
Commission’s authority. 

Further, CNG argues, even if the 
Commission had authority to impose the 
requirements, it would need a factual 
basis to justify their adoption. CNG, 
Alabama-Tennessee, Arkla, K N Energy, 
and Tenneco argue that there is no 
finding based on substantial evidence 
that anticompetitive practices exist now 
or will after the restructuring. The 
parties assert that the Commission's 
concern that pipelines would favor their 
own sales is inconsistent with the 
Commission’s finding that pipelines 
cannot exercise market power over 
sales and that all sellers will compete on 
an equal footing after restructuring. 
Tenneco argues that the rule will not be 
necessary after restructuring because 
the Commission’s regulations will 
prohibit discrimination, and because 
matters addressed in the restructuring 
proceedings, including 
nondiscriminatory terms and conditions 
for unbundled transportation, allocation 
of receipt and delivery point capacity, 
and the electronic bulletin board will 
ensure that pipelines cannot give the 
merchant arm or their marketing 
affiliate any undue preference. Similarly, 
Alabama-Tennessee argues that there is 
no need for this protection because 
transportation is rapidly becoming the 
dominant pipeline service. K N Energy 
argues the Commission should modify 
the rule to provide that the standards of 
conduct will not apply unless the 
Commission finds that the pipeline is 
acting in a discriminatory manner. 

In explaining the need for the 
standards of conduct in Order No. 497, 
the Commission pointed to the potential 
for abuse, actual instances of 
anticompetitive practices, and 
allegations of unlawful practices that 
had come to its attention. The 
Commission concluded that the 
pipelines have economic incentives to 
show undue preferences toward their 
affiliates and the court has agreed that 
this warranted Commission action. 411 
Unbundling, as required by Order No. 

636 does not eliminate the potential for 
pipelines to favor their marketing 
affiliate because, as the Commission 


410 E.g.. FPC v. Louisiana Power & Light Co.. 406 
U.S. 621 (1972); FPC v. Conway Corp., 426 U.S. 271. 
279 (1976); Colorado Interstate Co.. 324 US. 581 
(1945): Associated Gas Distributors v. FERC. 824 
F.2d 981. 997-1001 (D.C. Cir. 1987). 

411 Order No. 497. FERC Stats, and Regs. 
(Regulations Preambles 1986-1988] \ 30.820 at p. 
31.129 (1988). affd Tenneco v. FERC. supra. 


explained in Order No. 636, there is no 
change in the pipeline’s control of the 
transportation function. Further, the 
same potential for abuse exists with 
regard to the pipeline merchant function 
and it is therefore appropriate to apply 
the standards of conduct to pipelines 
exercising the merchant function. 

The Commission recognizes, however, 
that abuses in the area of marketing 
affiliates might not be a perpetual 
problem, and that increased competition 
that will result after unbundling may 
reduce the incentive for abuse. Order 
No. 497 adopted a sunset provision 
specifying that the Commission’s 
reporting requirements would expire 
after one year unless reauthorized. The 
Commission has extended the sunset 
date of the regulations three times 
because it found that Commission 
monitoring was still necessary. As 
discussed below, the Commission 
intends to address this issue in the near 
future. 

Several pipelines argue that the 
regulations would impose severe 
administrative, logistical, and financial 
burdens on the pipelines and would 
place them at a competitive 
disadvantage with respect to other 
sellers of gas. CNG focuses on the 
requirements that pipelines must make 
available to all potential shippers any 
information it gives an affiliate 
regarding transportation matters and 
that the pipeline must, to the maximum 
extent practicable, provide for the 
independent functioning of operating 
and marketing personnel. CNG alleges 
that this could require dissemination of 
virtually all routine information and 
require that the pipeline divest itself of 
in-house sales, in effect driving the 
pipeline out of the marketing business. 
The pipelines argue that this deprives 
consumers of the advantages of 
integrated firms. Tenneco alleges that 
the rule would require pipelines to 
divulge sensitive information. 

The regulations are not unduly 
burdensome on pipelines, but instead 
establish an appropriate balance 
between the benefits of integration and 
the potential for anticompetitive abuses. 
Contrary to the pipelines’ contentions, 
the regulations will not require the 
dissemination of all routine business 
information or sensitive information or 
drive the pipelines out of the merchant 
business. 41 * In Order No. 497, the 


41 * For example, a pipeline could avoid the 
possibility of being required to divulge sensitive 
information by separating its sales operations from 
transmission operations and requiring that the sales 
operating unit obtain all of its information about 
service from the electronic bulletin board. This 
would place the sales operating unit on exactly the 
same footing as any other seller. 


Commission specifically rejected a 
proposal to require pipelines to dive9t 
themselves of their marketing affiliates 
and instead adopted a more flexible 
standard that, as explained below, 
permits compliance to conform to the 
particular characteristics of the 
individual pipelines. 

Arkla argues that the standards 
adopted by the Commission are too 
vague because they do not give notice to 
the pipeline of what is permissible. 

Arkla asserts that the Commission never 
provided workable standards for its 
marketing affiliate rule and makes the 
same error here. Hadson similarly 
argues that while the rule requires 
operating employees of the pipeline 
transporter and the unbundled merchant 
to function independently to the 
maximum extent practicable, it does not 
define "operating employees," "function 
independently," or "maximum extent 
practicable." 415 

The standard adopted by the 
Commission is designed to permit 
individual variations in compliance 
appropriate to the particular 
characteristics of the pipeline. The 
application of these standards to the 
particular pipelines will be considered 
in the restructuring proceedings. As the 
Court held in Tenneco v. FERC, this 
does not render the standard 
impermissibly vague. 

Northwest is concerned that the 
regulations governing no-notice service 
may have the effect of requiring 
pipelines to offer sales and become 
bound by Order No. 497 when they have 
no desire to engage in sales. In addition. 
Northwest and Tenneco argue the rule 
could subject pipelines who are engaged 
in sales to a few small distributors or as 
back-up to no-notice service to 
unnecessary and overly burdensome 
regulation. 

These concerns are unfounded. As 
explained above, a pipeline is not 
required to continue providing 
unbundled sales service if its current 
bundled sales customers do not request 
and contract for unbundled sales 
service, nor is the pipeline required to 
offer sales service incidental to its no¬ 
notice servicerFurther, as explained 
below, if a pipeline engages in minimal 
sales, it can seek a waiver of the 
requirements. 

Alabama-Tennessee asserts that, as a 
small pipeline, it would have to hire 
additional employees and establish 
separate and duplicate facilities which 


414 Hadson notes that It argued In its brief to the 
court in Tenneco v. FERC. No. 89-1768 (D.C. Cir.) 
that the failure to define these standards will create 
problems. 
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could drive it out of the merchant 
business. Alabama-Tennessee states 
that the possibility of waivers, as in 
Northern Border Pipeline Co., 414 will 
not provide a remedy because even the 
reduced requirements approved there 
would be burdensome. It argues that 
small pipelines should be exempt from 
the requirement. 

As explained in Order No. 836, small 
pipelines have the same potential for 
favoring their own sales as do large 
pipelines, and a general exemption from 
the requirements for all small pipelines 
is not warranted. However, the flexible 
standard of the rule and the 
Commission’s willingness to consider 
waivers of the regulations in appropriate 
circumstances assures that the 
requirements will not be unduly 
burdensome on small pipelines. Waivers 
will be considered on an individual 
basis and Alabama-Tennessee may seek 
a waiver different in scope than that 
granted in the Northern Border case. 
supra. 

Unlike the pipelines. IPAA argues that 
additional protections are required to 
prevent affiliate abuse. IPAA argues 
that the correlative discount 
requirements of 5 161.3(i) 415 now apply 
to transportation discounts, but that 
once a pipeline conducts unbundled 
market-based sales, it could avoid the 
requirements by selling gas at a loss 
while charging the maximum 
transportation rate to deliver the gas. 
IPAA asks the Commission to clarify the 
regulations to prevent pipelines from 
evading the requirements concerning 
correlative discounts. 

The Commission believes that IPAA's 
concern was adequately addressed in 
Order No. 638. There, the Commission 
concluded that ’’Order No. 497’s 
standards of conduct and reporting 
requirements should apply to the 
pipeline when it provides unbundled gas 
sales services.” 41 ® This included the 
correlative discount requirements of 
S 161.3(i). As part of the reporting 
requirements, pipelines are required to 
report whether affiliate marketer, or the 
blanket sales operating unit, sell gas 
below cost. 417 Also, § 250.16(g)(2) 


414 FERC 161,262(1991). 

414 This section provides that if a pipeline offers a 
transportation discount to an affiliated marketer, it 
must make a comparable discount 
contemporaneously available to all similarly 
situated nonaffiliated shippers. 

414 Order No. 638 at p. 30,442. 

417 See 18 CFR 250.18(bK2)(xiv). which requires a 
pipeline sub jeer to this rule to file a transportation 
log containing, inter aha, information about whether 
the affiliated marketer (or blanket sales operating 
unit) is selling gas at a loss. 


requires pipelines to maintain 24-hour 
public electronic access to this data. 
Thus, the Commission believes that 
pipelines will be unable to conceal such 
arrangements and, as a result, they 
should not occur. 418 And. in the unlikely 
event they do occur, they will be open to 
public scrutiny and could form the basis 
for action on a complaint to the 
Commission. 

Further, IPAA asks the Commission to 
amend the regulations to provide that a 
pipeline should not discriminate 
between its own sales customers and its 
no-notice shippers who purchase from a 
third party. IPAA states that if capacity 
is preempted by no-notice service, 
curtailment should be implemented in a 
manner which does not favor pipeline 
affiliate transactions. IPAA urges that 
this clarification will avoid numerous 
disputes in the restructuring 
proceedings. 

The Commission will not address this 
issue here, but will require the parties to 
address issues related to no-notice 
service in the restructuring proceedings. 
However. Order No. 497 with regard to 
marketing affiliates and Order No. 636 
more generally, prohibit discrimination 
against non-affiliates or preferences for 
affiliates in the operation of curtailment 
provisions. 

The rule makes pipeline merchants 
subject to the reporting requirements in 
§ 250.16 of the regulations currently 
applicable to pipelines with marketing 
affiliates. 419 Hadson notes that these 
requirements, by their terms, expire at 
the end of 1992, before the blanket sale 9 
certificates issued under the 
Restructuring Rule take effect. Hadson 
suggests that the Commission delete the 
current provision in § 250.16(d)(1) that 
eliminates the reporting requirements on 
December 31,1992, at least as it relates 
to the reporting requirement for the 
instant rule. 

As explained above, the Commission 
recognizes that the potential for 
anticompetitive abuses may not be a 
perpetual problem, and, therefore, in 
Order No. 497 adopted a sunset 
provision specifying that the 
Commission's reporting requirements 
would expire after one year unless 
reauthorized. The Commission has 
extended the sunset date of the 
regulations three times because it found 


414 However, it is important to note that the 
pattern suggested by IPAA is not. per*e, a violation 
of the Commission s standards of conduct An 
affiliated marketer (or blanket sales operating unit) 
may lose money on a specific sale during a specific 
period because it misjudged the market. A problem 
exists only when a pipeline grants an undue 
preference to an affiliate marketer (or blanket sales 
operating unit). 

4,4 18 CFR 250.18. 


that Commission monitoring was still 
necessary. 420 As noted above, the 
court’s decision in Tenneco v. FERC was 
issued on July 21,1992, and the 
rehearing period has not expired. The 
Commission intends to extend the 
reporting requirements in the near future 
when it considers the issues on remand. 

Hadson is concerned that there should 
be a public review process to ensure 
that the pipeline’s procedures comply 
with the independent functioning 
standards. Hadson objects to the current 
process under § 161.3(j), which requires 
pipelines to file procedures to enable 
shippers and the Commission to 
determine how the pipeline is complying 
with the standards of conduct because, 
Hadson states, those filings are not 
noticed in the Federal Register or the 
Commission’s daily orders and because 
the Commission has ruled that these 
filings are “non-adversarial.” Hadson 
asks the Commission to resolve these 
problems by clarifying that (a) all filings 
made to demonstrate compliance with 
the law will be noticed in the Federal 
Register and the daily orders, with 
reasonable periods of time for members 
of the public to review the filings and 
voice facts or concerns; (b) the 
Commission will review the filings on 
the basis of a public record; and (c) the 
Commission will make a determination 
on the basis of the facts and advocacy 
in that public record. 

The clarification sought by Hadson is 
unnecessary. Order No. 636 requires the 
pipelines to file their proposed 
procedures for compliance with the 
standards of conduct as part of their 
compliance filing and, therefore, the 
parties will have an opportunity to 
address these issues in the restructuring 
proceedings. 

D. Reporting Requirements 

In Order No. 636, the Commission 
required pipelines to file annual reports 
with respect to their sales under the 
blanket certificate, but waived the 
provision of section 154 of the 
regulations with respect to the filing of 
the sales prices between the pipeline 
and each of its sales customers. APGA, 
Citizen Action, and Gas Company of 
New Mexico allege that in modifying the 
reporting requirements, the Commission 
failed to adopt the minimum safeguard 
necessary to monitor the existence or 


480 Order No. 497-A. 54 FR 52781 (December 22, 
1989) FERC Stats. S Regs. (Regulations Preambles 
1986-1990] 1 30.868 (1989] Order No. 497-B. 55 FR 
53291 (Dec. 28.1990), FERC Stats, and Regs. 
(Regulations Preambles 1986-1990] 1 30.908 (1990); 
Order No. 497-C 57 FR 9 (Jan. 2.1992), III FERC 
Stats, and Regs. 1 30,934 (1991). reh’g denied, 57 FR 
5815 (Feb. 8.1992). 58 FERC f 01.139 (1992). 
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abuse of market power. Gas Company 
of New Mexico maintains that the 
Commission cannot meet its 
responsibilities if ail it receives is an 
annual summary of rates. 

On the other hand, Tenneco asks the 
Commission to eliminate all reporting 
requirements. Tenneco argues that 
pipelines no longer have a monopoly 
over the sale of gas so it is unduly 
discriminatory to impose these reporting 
requirements only on pipeline sellers of 
gas. 

The final rule requires all pipelines 
engaging in unbundled sales to file an 
annual report with the Commission 
describing the type of service provided, 
the total volumes sold, and the total 
revenues received. 421 The Commission 
waived the requirement that pipelines 
file sales prices between the pipeline 
and each of its sales customers. In the 
Commission’s view, the reporting 
requirement added by this rule satisfies 
the NGA requirements when the 
purchaser is on notice of the rate, and 
the amount of total revenues from each 
purchaser is eventually filed with the 
Commission as an average price as 
required by the reporting requirement. 
Thi6 information will provide an 
indication of how the market is 
functioning and whether a pipeline has 
been able to exercise market power. 

The Commission believes that the 
reporting requirement plus the complaint 
procedure will be an effective means of 
monitoring the market to assure that the 
market functions to keep rates at a just 
and reasonable level. Additional 
reporting requirements would not aid in 
this process and would place an 
unnecessary burden on the pipelines. 
The most reliable indicator of whether 
the market is functioning to restrain 
rates is whether the customers are 
satisfied that they are receiving 
adequate service at reasonable rates. 
Where the market is not functioning to 
keep rates at a just and reasonable 
level, the Commission will consider 
action under section 5 to investigate and 
provide a remedy. 

Tenneco’s request that the 
Commission eliminate all reporting 
requirements is denied. As explained 
above, while the rule gives pipelines 
more flexibility to price their sales 
services to compete with other sellers 
and marketers of gas. the Commission 
will continue to carefully monitor the 
pipelines sales because pipelines control 
transportation. 


4,1 ft 284.288. 


VU1. Pipeline Service Obligation (After 
Restructuring) 

Requests for rehearing of the Order 
No. 636 rules on pregranted 
abandonment in 55 284.221(d) and 
284.285 have been filed by numerous 
parties, including industrials. LDCs. 
pipelines, and state regulatory 
agencies. 422 On rehearing, the 
Commission is modifying Order No. 636 
to provide that In exercising its right of 
first refusal to retain capacity, a long¬ 
term firm transportation customer must 
match the price offered by a competing 
bidder, up to the maximum just and 
reasonable rate, and the longest 
contract term offered by a competing 
bidder, up to a maximum period of 20 
years. 

A. Interruptible and Short term Firm 
Transportation 

Section 284.221(d), promulgated by 
Order No. 636, authorize pregranted 
abandonment of all Interruptible and 
short-term firm transportation. The 
Commission explained that the nature of 
these services is such that customers 
selecting these options do not rely on 
continued service at the expiration of 
the contract. On rehearing. AGD and 
Peoples Gas state that while they have 
no objection to the application of 
pregranted abandonment to short-term 
firm transportation contracts, they ask 
the Commission to clarify that under the 
rule, a customer must actually have the 
option of taking long-term service. 
Otherwise, they argue, a pipeline could 
use its market power to coerce the 
customer into accepting a short-term 
contract in order to avoid giving the 
customer the right of first refusal. 

Under part 284 of the Commission's 
regulations, a pipeline has never been 
permitted to use its monopoly power to 
force certain customers to accept short¬ 
term service when they prefer long-term 
service if capacity is available to 
provide firm service. Withholding 
capacity violates the pipeline’s 
obligation to provide transportation as 
embodied in § 284.8(b) of the 
Commission’s regulations, which 
requires pipelines offering 
transportation on a firm basis to provide 
service “without undue discrimination. 


4t * American Paper Institute: Industrial Croups: 
Reynolds Metal Company (Reynolds): APGA; AGO: 
Atlanta Gas: Cascade: CNG LDCs: ConEd; 
Elizabethtown; Illinois Power New England Gas 
Distributors; New Jersey Naturah NYSEAG; 
Northern Distributor Group; Northern Illinois Gas; 
Northwest Natural Gas Company (Northwest 
Natural): Peoples Natural Gas; PSE&G; Tennessee 
and Columbia Small Customers; United Distribution 
Companies; Wisconsin Distributor Group; ANR: 
CNG; El Paso; Kern River. Natural; Citizen Action; 
Maryland People s Counsel: NASUCA: 

Pennsylvania PUC; State of Michigan. 


or preference, including undue 
discrimination or preference in the 
quality of service provided, the duration 
of service, the categories, prices, or 
volumes of natural gas to be 
transported, customer classification, or 
undue discrimination or preference of 
any kind.” 423 

Peoples Gas also argues that priority 
interruptible service should receive 
protection from pregranted 
abandonment. It notes that some 
interruptible arrangements between a 
pipeline and small customers have 
enjoyed a special status because the 
Commission has found that these 
customers depend on these 
arrangements to meet peak load. Their 
Authorized Overrun Service from Viking 
Pipeline is within this group. Peoples 
Gas states, and has priority over other 
interruptible service because it is 
required to meet peak load. Peoples Gas 
cites Viking Gas Transmission 
Company,* 24 where the Commission 
approved Viking’s proposal to include a 
limited quantity of AOS service in its 
high priority interruptible service for 
small customers. 

In the Viking decision cited by 
Peoples Gas, the Commission approved 
the pipeline’s proposal because the 
record in that case showed that Viking 
was the only pipeline that served the 
requirements of these customers, that 
additional firm capacity was not 
available on the Viking system, and that 
these customers had historically relied 
on purchases or transportation of 
interruptible gas to meet peak demands. 
There is no basis for concluding that 
these circumstances will exist on any 
pipeline after restructuring or that 
Peoples Gas will be unable to contract 
for firm transportation service. As 
explained in Order No. 636 and 
throughout this rehearing order, the rule 
will result in increased availability of 
firm capacity. Therefore, the 
Commission will not provide an 
exemption from pregranted 
abandonment for high priority 
interruptible service. If a customer 
requires high priority service to meet 
peak needs, then the customer should 
contract for firm service from the 
pipeline and pay the appropriate rate for 
firm service. 

Northern Indiana Public Service 
Company asserts that the pre-granted 
abandonment of interruptible 
transportation could result in 
preferential treatment and 
discrimination if pre-Order No. 636 
queue priorities are retained. Northern 


♦** 18 CFR 284.8(b). 

•*« 52 FERC f 81X115 at p. 61.106 (1990). 
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Indiana states that because the rule 
permits, but does not require pregranted 
abandonment, it could result in a 
pipeline's picking and choosing which 
interruptible shippers might be allowed 
to continue to use a high priority 
transportation or storage contract 
through roll-over or evergreen contract 
provisions because the pipeline has pre¬ 
approved unilateral abandonment 
rights. Northern Indiana maintains that 
the way to avoid this problem is to 
eliminate archaic queue date priority 
rights. 

As the Commission has explained, a 
pipeline is not required to include a roll 
over or evergreen clause in its contracts, 
but if it does, it must include such 
clauses on a non-discriminatory basis. 
Further, pre-Order No. 636 Firm 
transportation queues will not be 
relevant in determining capacity 
allocation during the restructuring 
proceedings. The Commission believes 
that queues will be less important on the 
pipelines after restructuring because 
capacity should become available 
through the release mechanism. 
Interruptible capacity will be posted on 
the electronic bulletin board. 

B. Unbundled Sales 

The Final Rule adopted pregranted 
abandonment for unbundled sales 
service and explained that a "continuing 
service obligation is no longer necessary 
to ensure LDC access to gas supply." 425 
Although most parties have no objection 
to this provision. Marathon asserts that 
this is the First time the Commission has 
made access to gas supply the sole 
factor in determining whether the public 
convenience and necessity requires 
continuation of the pipeline service 
obligation. Marathon argues that while 
the Commission may change its 
abandonment standard, it must carefully 
consider and explain the need for a new 
standard. 426 

Marathon argues that the Commission 
has failed to explain why there should 
no longer be a distinction between 
private contracts and the statutory 
service obligation. Further, Marathon 
argues, while "access to gas supplies" 
was a major component of the public 
convenience and necessity in previous 
abandonments, it was not the only 
factor. Marathon asserts that the 
Commission has failed to explain why 
other factors, such as environmental 
impact, the presumptions of continued 


486 Order No. 636 at p. 30.446. 

484 Marathon dtea. inter alia. Greater Boston 
Television Corp. v. FCC. 444 F.2d 841 (D C. Cir. 
1970). cert, denied. 403 U.S. 923 (1971); Consolidated 
Edison Co. of N.Y. v FERC, 823 F.2d 830 (D.C. Cir. 
1987); and Felmont Oil Corp. and Essex Offshore, 
Inc., 33 FERC J 61.333 (1985). 


service, the impact on competition, and 
the public interest have been eliminated. 
Marathon does not oppose pregranted 
abandonment of unbundled sales, but 
argue9 that the Commission must 
provide a more detailed explanation of 
its reasoning. Similarly, Gas Company 
of New Mexico argues that the 
Commission has failed to justify 
pregranted abandonment of sales. Gas 
Company of New Mexico cites United 
Gas Pipe Line Company v. 

McCombs, 4 * 1 where the Court stated 
that in that situation, to leave the 
abandonment determination in the 
producer’s control would be "at odds 
with Congress’ purpose to regulate the 
supply and price of natural gas." 

Contrary to these assertions, the 
Commission has explained why it Finds 
pregranted abandonment of unbundled 
sales upon contract expiration or 
termination to be permitted by the 
public convenience and necessity and 
how the factors cited by Marathon 
relate to that decision. As explained in 
the Final rule, 426 this Finding was based 
partly on the Commission’s 
determination that sufFicient gas 
supplies exist nationwide to prevent 
pipelines from exercising market power 
over gas supply at a contract’s 
termination, and, therefore, that 
individual abandonment proceedings 
are unnecessary with respect to the 
pipeline’9 sales service to protect LDCs 
and assure continued access to supplies. 
The parties to a sales contract can defer 
pregranted abandonment by including 
evergreen or roll-over clauses in their 
contracts. In addition, the Commission’s 
objective of creating an efficient and 
national gas market that protects all 
users of natural gas will be better served 
by pregranting abandonment because it 
will put pipelines sales on a more even, 
competitive basis with other suppliers. 
Finally, in Order No. 636, the 
Commission found that pregranted 
abandonment would have no significant 
environmental impact and, therefore, 
there is no need to consider this as a 
factor in authorizing service 
abandonment. 42 ® 

The United Gas Pipe Line Co. v. 
McCombs 430 cited by Gas Company of 
New Mexico is inapposite because in 
that case, the producer attempted to 
abandon service without First obtaining 
Commission approval under section 
7(b). Here, the Commission has 
pregranted abandonment on a generic 
basis and made the required Findings to 
support its conclusion. 


48T 442 U.S. 529, 539 (1979). 

488 Order No. 836 at 30.446-447 
484 Order No. 836 at 30,469. 

430 442 U S. 529 (1979). 


C. Long-term Firm Transportation 

As the Commission explained in the 
Final Rule, long-term firm transportation 
service has characteristics different 
from interruptible and short-term firm 
transportation and unbundled 9ales 
services, and, thus, the Final Rule 
establishes a procedure for protecting 
the legitimate needs of customers for 
continued service. First, the parties may 
choose to defer application of 
pregranted abandonment to their 
arrangement by including roll-over or 
evergreen clauses in their service 
contracts. Second, the right of first 
refusal at just and reasonable, cost- 
based transportation rates will protect 
the customer even if a roll-over or 
evergreen clause is not included in the 
contract. Under the right of First refusal, 
the existing customer will be able to 
retain service at the expiration of the 
contract by agreeing to match the 
highest cost-based transportation rate, 
up to the maximum rate approved by the 
Commission, and the longest contractual 
term offered by another bidder seeking 
the service. 431 

1. DeFmition of Long-term Services 

The regulations governing the right of 
first refusal apply to Firm transportation 
pursuant to a contract for a term of more 
than one year. 432 Industrial Groups and 
Northern Illinois Gas ask the 
Commission to amend this deFmition to 
provide that an arrangement will be 
considered long-term transportation if 
the contract is for a period of one year 
or more. The parties state that this is 
consistent with business and 
commercial realities and the industry 
procedure and billing practices. 

Northern Illinois Gas states that the 
calendar month and year are the basis 
for most transactions, and the 
introduction of partial months and 
carryover days is an unnecessary 
complication. 

These requests are consistent with the 
Commission’s intent and the 
Commission will amend the rule to 
make it consistent with industry 
practice. A long-term transportation 
service is one that is pursuant to a 
contract for a term of one year or more. 

2. Roll-Over and Evergreen Clauses 

In the Final Rule, the Commission 
explained that the parties can defer 
application of pregranted abandonment 
to their arrangements by including in the 
contract for service, an evergreen or 
roll-over provision. Thus, the 


431 18 CFR 284.221(d)(2)(H). 
438 18 CFR 284.221(d). 
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Commission explained, in the first 
instance, the parties will decide whether 
the service obligations under the 
contract will be subject to pregranted 
abandonment. 

Several IDCs, industrials, and state 
regulatory agencies 433 seek rehearing 
of the Final Rule because it fails to 
require pipelines to include a unilateral 
evergreen clause, giving the customer 
the right to renew the agreement, in all 
long-term firm transportation contracts. 
These parties argue that customers, 
particularly small LDCs with one 
pipeline supplier, simply do not have the 
leverage to negotiate inclusion of roll¬ 
over clauses in their long-term contracts. 
The pipelines have market power over 
transportation, they argue, and have no 
incentive to give up the monopoly power 
they would have at the end of the 
contract. The Commission cannot rely 
on the availability of evergreen clauses 
as a justification of its pregranted 
abandonment proposal, they conclude, 
because unless such clauses are 
mandated, they will not in fact be a limit 
on the pipeline's monopoly power. In 
addition, Northern Illinois Gas is 
concerned that the pipelines could have 
discretion to include these clauses in 
contracts for incremental customers, but 
deny them to core customers. 

Similarly. AGD asks the Commission 
to clarify that every firm transportation 
contract is deemed to carry with it an 
implicit mutual evergreen provision that 
the certificated firm transportation 
service will continue in the absence of 
notice by either party to discontinue the 
contract. Cascade asks the Commission 
to specify that a bilateral evergreen 
clause in a firm transportation contract 
of a primary terra of one year or more is 
a contractual right to continue to receive 
service. 

The Commission will not require 
pipelines to include unilateral evergreen 
clauses in all their long-term firm 
transportation contracts. Under current 
industry practice, evergreen clauses are 
frequently included in service contracts, 
and the Commission intended in the 
Final Rule to make clear that this device 
will remain available to parties who 
agree to this method of providing for 
continued service. However, a pipeline 
cannot offer evergreen provisions 
selectively. If it includes evergreen 
provisions in its contracts, it must do so 
on a nondiscriminatory basis. 434 Thus. 


4,n Industrial Groups: American Pnper Institute: 
APGA: AGD.. Cascade: New England Gas 
Distributors: Northern Illinois Gas: Northern 
Indiana; Northwest Natural; PSEaG: United 
Distribution Companies: Wisconsin Distributor 
Group; Citizen Action: State of Michigan. 

Order No. 638 at p. 30.450 n.268 


the Commission finds that Northern 
Illinois Cos' concern is unfounded 
because pipelines do not have discretion 
to include evergreen clauses for certain 
customers and deny them to others. 

The Commission will not find an 
implicit mutual evergreen clause in all 
firm transportation contracts and will 
not interpret such a clause, when 
included in a contract, as a right to 
continue service, as requested by 
Cascade. The Commission will not 
change the agreement of the parties in 
this way. The right of first refusal 
discussed below affords the protection 
necessary for customers that receive 
service under a contract that does not 
contain a roll-over clause. 

3. The Right of First Refusal 

As explained in the Final Rule, even if 
the parties do not include an evergreen 
or rollover clause in their contract, the 
existing customer is still assured of the 
right to continued service if it exercises 
its right of first refusal by matching 
competitive bids for the capacity. The 
effect and intent of this provision is to 
ensure against the inefficient or 
unnecessary retention of capacity at the 
expiration of the contract. To exercise 
the right of first refusal, the existing 
customer must agree to match the 
highest rate bid, up to the maximum just 
and reasonable cost-based rate, and the 
longest contract term offered by another 
shipper who wants the service. 

a. Rate requirement. Under the right 
of first refusal, in order to retain 
capacity, the existing customer must 
match the price offered by a competing 
bidder, up to the maximum just and 
reasonable cost-based rate. APGA 
argues that the protection afforded by 
capping the bidding at the maximum 
rate authorized by the Commission may 
be illusory because rates designed on 
the basis of SFV may be economically 
out of reach of many small LDCs, and 
the current contracts of many of these 
LDCs will expire after the four year 
mitigation period. 

There is no basis for asserting that 
maximum rates approved by the 
Commission under the SFV method will 
be uneconomical for small LDCs. As 
discussed above, under the special rate 
provisions adopted by the Commission 
for small customers, small customers 
can continue to receive on a permanent 
basis unbundled transportation service 
under a one-part rate with an imputed 
load factor. Thus, rates of small LDCs 
eligible for this rate provision will be 
largely unaffected by SFV. Moreover, for 
customers paying rates based on SFV, 
Commission rate review will assure that 
the pipeline's rates are at a just and 


reasonable level; a just and reasonable 
rate by definition is not excessive. This 
argument rests on incorrect assumptions 
about SFV that are discussed more fully 
above. The cap on the bidding at the 
maximum just and reasonable level 
provides more than adequate protection 
that pipelines will not be able to charge 
monopoly rates for their Bervice. 

NASUCA asserts that, although the 
Commission maintains that the 
maximum rate will be just and 
reasonable, under an incentive proposal, 
the rate could increase without the 
Commission's approval and undermine 
the Commission’s ability to assure just 
and reasonable rates. APGA also argues 
that incentive rates will compound the 
problem. NASUCA argues that the 
interplay of the right of first refusal and 
incentive regulation should be 
considered by the Commission on 
rehearing. 

Under the proposed Incentive 
Regulation Policy Statement, the 
Commission would not approve an 
incentive rate mechanism that would 
result in unjust and unreasonable rates. 
Moreover, until the Commission 
finalizes that proposed policy or 
approves an incentive rate mechanism, 
these claims are highly speculative. 

On the other hand, ANR Pipeline 
argues that the right of first refusal could 
result in allowing customers to renew 
service at a rate substantially below the 
maximum rate, resulting in a cost shift 
to other customers. ANR is concerned 
that another shipper could bid an 
unrealistically low rate, even though the 
existing customer would have been 
willing to retain service at its higher 
rate, and all the current shipper would 
have to do is beat the low’er offer. 
Similarly, El Paso asks the Commission 
to clarify that the rule does not mean 
that a customer could retain service by 
matching a bid that was not accepted by 
the pipeline, and. thus, force the pipeline 
to discount. 

If customers were able to renew 
service at less than the maximum rate, 
as suggested by El Paso and ANR, this 
would merely be reflective of the 
competitive market. If no one bids at the 
maximum rate, that would mean that the 
capacity is valued at less than the 
maximum rate. However, pipelines are 
not required to discount under the rule 
and are not required to accept any offer 
at less than the maximum rate. If a 
lower bid is not acceptable to the 
pipeline, there is. in effect, no bid to 
match and, under the terms of the rule, 
the shipper will receive continued 
service at a rate, between the minimum 
and the maximum, negotiated by the 
shipper and the pipeline. 
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b. Length of contract term. A number 
of LDC8 and several industrials and 
state agencies 435 argue that the 
Commission erred in adopting the 
requirement that the existing customer 
match the longest contract term bid. 
These parties argue that the requirement 
will create problems for LDCs and 
industrials, that there is no rational 
basis for imposing the requirement, and 
that it is discriminatory and violates 
section 7 of the NGA. 

Generally, the LDCs seeking rehearing 
argue that the nature of the services 
they provide makes it impossible for 
them prudently to match longer contract 
terms bid by competitors. AGD asserts 
that there is a lack of mutuality of 
obligation between an LDC and its 
customers, i.e., an LDC has a public 
service obligation to provide gas to its 
customers, but the customers have no 
obligation to buy gas from the LDC. 
Therefore, the LDC runs the risk of 
incurring substantial stranded costs if it 
is forced to match a long-term bid by a 
competing bidder. Illinois Power and 
New England Gas Distributors state that 
because of their public service 
obligation, LDCs will have no choice but 
to match the longest bid term for 
capacity needed to meet their 
obligations. Moreover, they continue, 
their decision to enter into a long-term 
contract can be challenged on prudence 
grounds at the State and local level. 
These parties argue that while certain 
cogenerators and producers can enter 
into contracts of several decades 
duration, an LDC’s long-term needs will 
change over that period; an LDC cannot 
and should not have to match the term 
bid by cogenerators and producers in 
order to retain capacity to meet its 
public service obligations and serve its 
human needs customers. 

United Distribution Companies also 
argue that this requirement tips the 
balance in favor of gas producers or 
marketers interested in obtaining a 
monopoly over certain customers. If a 
supplier is able to take firm capacity 
away from an LDC shipper with a public 
service obligation, United Distribution 
Companies argue, the LDC will have no 
choice but to buy gas from that supplier. 
United Distribution Companies assert 
that this would shift monopoly power 
away from the regulated pipelines to the 
unregulated suppliers. 

Several industrials. American Paper 
institute, Industrial Groups, and 


434 Eg.. American Paper Institute; Industrial 
Groups; Reynolds; AGD; APGA; Cascade; CNG 
LDCs; ConEd: Illinois Power NYSEAG: New jersey 
Natural; Northern Distributor Group; Northern 
Illinois Gas; Northern Indiana: Peoples Gas: PSEAG: 
United Distribution Companies; Pennsylvania PUC; 
and the State of Michigan. 


Reynolds Metals, also argue that not all 
gas users can commit to long-term 
contracts. American Paper Institute 
asserts that the length of time for which 
different gas users can commit to firm 
transportation service is often defined 
by the "life" of the commodity they 
produce or the process or assets they 
use in producing it. 

The right of first refusal is intended to 
protect existing customers, and provide 
them with a right to continued service, 
while at the same time recognize the 
role of market forces in determining 
contract price and term. Bidding on the 
contract term, within the limits 
described below, as well as price, is 
appropriate and is a significant part of 
the right of first refusal. As explained in 
Order No. 636, one of the goals of the 
rule is to permit buyers and sellers to 
meet in a national marketplace and 
transact the most efficient deals 
possible. 436 When a contract has 
expired, it is most efficient, within 
regulatory constraints, for the capacity 
to go to the person who values it the 
most, as evidenced by its willingness to 
bid the highest price for the longest 
reasonable term. Generally, long-term 
contracts benefit the system as a whole 
because they provide stability and 
benefits to all customers. 

As explained below, LDCs are not at a 
disadvantage in this process because all 
parties have an opportunity to 
participate in the bidding process. 
Consistent with section 7 of the NGA. 
the existing customer has an advantage 
because it can always retain service by 
matching the highest bid. 

Further, Industrial Groups argue that a 
customer who absolutely needs the 
service for Iwo years may be forced to 
contract for ten years, in effect agreeing 
to pay far more than the regulated rate 
for the two years of needed service. 
Similarly, NYSE&G argues that long¬ 
term contracts in effect will require 
LDCs to pay higher than authorized 
rates when consideration is given to the 
added cost of engaging capacity longer 
than is needed. 

No customer will ever pay a rate 
higher than the maximum just and 
reasonable rate for service, regardless of 
the duration of the contract. Those who 
value the service most should receive 
the capacity. If one party values the 
service for two years, but another 
potential customer values it more and 
bids ten years, the capacity should go to 
the highest bidder. 

The capacity release mechanism 
established in the Final Rule will not 
solve these problems. APGA. NYSE&G. 


43a Order No. 636 at p. 30.393. 


New Jersey Natural, and Northern 
Illinois Gas argue. NYSE&G maintains 
that while capacity assignment may 
provide some relief, it is not clear that 
assignees will always be available. 
Further, Northern Illinois Gas argues 
that if the LDC wants to shed the 
capacity in order to take advantage of 
more attractive rates, those rates will 
also attract the parties to whom the 
capacity might otherwise be assigned. 

The capacity release program does 
provide a meaningful opportunity for an 
existing customer to release unused 
capacity. It does not guarantee that all 
unused capacity will be sold, but it does 
give the customer an important means of 
realigning capacity to meet its needs. If 
a customer values the service highly 
enough to bid the longest term, but 
subsequently does not need all the 
capacity and is not able to find a 
substitute shipper, there is no reason to 
relieve the highest bidder of its decision 
to contract and shift the risk of loss to 
the pipeline and its other customers. The 
result under the rule is consistent with 
normal commercial practices. 

Several other parties, including the 
State of Michigan, Illinois Power, 
Northern Distributor Group, United 
Distribution Companies, and the 
Wisconsin Distributor Group argue that 
the effect of this requirement, i.e., tying 
up capacity for long periods of time, is 
actually contrary to the goals of Order 
No. 636. Illinois Power maintains that if 
an LDC is required to sign up for service 
for longer than is necessary, it will be 
unable to obtain competitive 
transportation or storage from a new or 
alternate pipeline. Similarly, Northern 
Illinois Gas argues that the requirement 
will force pipelines into long-term 
contracts, resulting in the inflexibility 
that caused the problems of the 1980’s 
and possibly reducing the demand for 
natural gas. Many of the parties 
objecting to this requirement argue that 
a balance could be struck between the 
pipeline’s need for stability and the 
customer’s need for flexibility by placing 
a reasonable cap on the contract term 
which the existing customer must bid. 
AGD. Industrial Groups, ConEd, 
NYSE&G, New Jersey Natural, PSE&G 
and Wisconsin Distributor Group argue 
that an existing customer should be able 
to retain service if it meets the 
maximum rate bid for a term of five 
years. Reynolds argues that the cap 
should be at three years, and United 
Distribution Companies support a cap at 
between three and five years. Northern 
Distributor Group believes that, 
consistent with the definition of long¬ 
term transportation, the term should be 
one year. Cascade argues that the term 
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should be limited to 10 years, consistent 
with the finding in Order No. 555 that 10 
years is sufficient to prove valid 
markets. State of Michigan also believes 
that 10 years is an appropriate cap. 

The right of first refusal should not 
result in tying up capacity. Instead, it 
will permit the market to determine the 
appropriate contractual length. 

However, upon consideration of the 
parties* arguments, the Commission 
finds that capping the contract term that 
must be matched by a customer 
exercising its right of first refusal at a 
period of 20 years strikes an appropriate 
balance between the pipeline's need for 
stability, the customer’s need for 
flexibility, and the Commission’s overall 
goal in Order No. 636 to foster long-term, 
market driven arrangements in the gas 
industry. This cap. in the Commission's 
judgement, ensures that the customer 
obtaining the service values the service 
sufficiently to commit to using it for a 
reasonable period and provides the 
pipeline with a reasonable level of 
stability. Twenty years has been the 
traditional length of long-term contracts 
in the natural gas industry and a number 
of recent contracts for new capacity are 
for a twenty year term. 437 

c. Legal basis. Some parties object to 
the right of first refusal on legal as well 
as practical grounds, arguing that the 
procedure violates section 7 of the NGA 
and is contrary to court decisions 
interpreting that section. APGA argues 
that the Commission violates American 
Gas Association v. FEHC (AGA II)*** 
by not addressing the LDCs’ concerns 
that they will have to yield to the 
pipeline’s monopolistic demands to 
receive service. Further, APGA argues, 
the Commission erred in stating that the 
service obligation should first be 
determined by contract because this 
ignores legal precedent holding that a 
pipeline has a service obligation 
regardless of the contract. 439 APGA 
concludes that in order to comply with 
the requirement of section 7. the 
Commission must give the LDCs some 
reasonable protections and not make 
them subject to the superior buying 
power of others. 

The right of first refusal procedure 
does provide protection to the existing 


437 See, e.g.. Pacific Gas Transmission Co.. 56 
FERC f 61,192 (1991): Iroquois Gas Transmission 
System. L.P.. 53 FERC % 61.194 (1990): reh’g granted 
in part and denied in part. 54 FERC J 61,103 (1991). 

912 F.2d 1496 (D.C. Cir. 1990). cert L denied. Ill 
S.Ct. 957(1991). 

43 * APGA cites Sunray Mid-Continent Oil Co. v 
FPC. 239 F.2d 97.101 (10th Cir. 2956). rev f d and 
remanded on other grounds. 353 U.S. 914 (1957); 
Farmland Industries. Inc. v. Kansas-Nebraska 
Natural Gas Co.. 486 F.2d 315 (8th Cir. 1973): and 
Sunray Mid-Continent Oil Co. v. FPC. 267 F.2d 471 
I 10th Cir. 1959). aff'd. 364 U.S. 137 (1960). 


customer and guarantees that the LDCs 
will not have to yield to the pipeline’s 
monopoly power. Further, the 
Commission has not ignored legal 
precedent regarding the pipeline service 
obligation. Under the right of first 
refusal procedure, the existing customer 
can always retain service, but not 
necessarily at a discount, and not 
necessarily on a 9hort-term basis, if 
other potential customers value the 
service and are willing to pay the 
maximum just and reasonable rate for a 
longer term. If there are no other 
bidders, the pipeline's transportation 
service obligation continues, and the 
parties negotiate a new contract. If there 
are other bidders, the existing customer 
retains service by matching the price, up 
to the maximum just and reasonable 
rate, and the longest bid contractual 
term. These are not monopolistic 
demands. They are contractual terms 
which reflect conditions in the market 
place. The highest rate the existing 
customer must match is the maximum 
just and reasonable cost-based rate, 
which by definition cannot be a 
monopoly rate. Nor is the longest bid 
contractual term a monopolistic 
demand, but is merely a term other 
competing customers will bid for the 
service. 

Atlanta Gas also argues that the right 
of first refusal violates section 7 of the 
NGA. It asserts that the NGA requires 
that the Commission make a finding that 
the present or future public convenience 
and necessity permit the abandonment, 
and that this standard does not permit a 
pipeline to discontinue service to a 
customer simply because it cannot 
match an offer made by another would- 
be customer. Atlanta Gas argues that 
Mobil Exploration and Producing 
Southeast , Inc. v. United Distribution 
Companies 440 is distinguishable from 
this case because pipeline purchasers 
were protected by the ability to obtain 
gas elsewhere, while here the 
Commission has not determined that the 
parties losing transportation capacity 
will be able to obtain capacity 
elsewhere. 

Similarly, New England Gas 
Distributors argue that the procedure 
violates the court’s mandate in AGA 
11 441 because the Commission does not 
explain how pregranted abandonment 
trumps protection of consumers against 
the exercise of monopoly power through 
refusal of service at the end of the 
contract term. To justify the procedure. 
New England Gas Distributors argue, 
the Commission must explain why the 


440 111 S. Ct. 615(1991). 

441 912 F.2d 1496 (D.C. Cir. 1990). cert, denied. Ill 
S. Ct. 957(1991). 


right of first refusal protects consumers 
and meets the Commission’s statutory 
obligations; they contend that this is 
impossible because the notion of LDCs 
meeting better offers to retain service is 
inconsistent with section 7 and ignores 
that LDCs are public utilities with a 
public service obligation. Similarly, 
United Distribution Companies argue 
that the court in AGA II emphasized that 
the overriding purpose of section 7(b) is 
to protect consumers from monopoly 
power and unjustified termination of 
service. 

PSE&G also argues that the 
Commission has misinterpreted the 
court decisions interpreting section 7(b). 
Both AGA II and Mobil Exploration. 
they argue, require a finding that the 
public convenience and necessity 
permits abandonment, and the 
Commission has failed to show how 
customers will be protected from 
monopoly abuses. 

In Order No. 636, the Commission 
made a generic finding that the public 
convenience and necessity permits 
abandonment where the existing 
customer does not value the service 
sufficiently to match a competing bid. 
The right of first refusal will protect 
customers because it permits the 
existing customer to retain service. The 
pipeline is not able to refuse 
transportation service at the end of the 
contract term or to make monopolistic 
demands as a condition for continued 
service. The pipeline must continue to 
provide service to the existing customer 
if there are no competing bids for the 
service, and if the existing customer 
matches a competing bid for service, the 
pipeline must continue transportation 
service pursuant to those terms. 

American Paper Institute argues that 
the requirement that the existing 
customer match the longest contractual 
term bid is discriminatory and violates 
section 7 of the NGA because the length 
of time to which a customer can commit 
is not related to public benefits of the 
various industries or most efficient use 
of capacity. American Paper Institute 
states that the Commission itself has 
recognized that there should be no 
discrimination based on duration of 
service. 442 Similarly. APGA argues that 
it is error to equate those with the 
greatest need for service with those who 
can offer the longest contract term. CNG 
LDCs also argue that the requirement is 
discriminatory and distorts the bidding 
process by reflecting status and 


448 American Paper Institute cues 18 CFR 
284.8(b). 284.9(b); Arkla Energy Resources. 48 FERC 
f 61.305 at 61.985 (1989): Arkla Energy Resources. 47 
FFJtC l 61.045 at 61.131 (1989). 
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bargaining position rather than market 
forces. 

The requirement is not unduly 
discriminatory. All parties have an 
equal opportunity to bid for the capacity 
and, consistent with section 7, if the 
existing customer matches the bid for 
the longest term, it retains the capacity. 
While the LDCs argue that they should 
have priority because they serve human 
needs, other customers serve human 
needs as well. Moreover, the most 
efficient use of capacity is for it to be 
used by the party who values it the 
most. The bidding requirement is 
intended to help allocate transportation 
capacity to that party. 

United Distribution Companies argue 
that an LDC should have an express 
right to a hearing under section 7(b) if it 
certifies that the capacity is needed to 
serve core customers. United 
Distribution Companies assert that 
including this provision would make 
Order No. 636 analogous to Order No. 
451, which provided that any customer 
faced with an unjustified loss of gas 
under the Order’s procedures was 
entitled to a complaint proceeding. 

The Commission’s complaint 
procedure is always available to remedy 
an unjustified loss of service. A hearing 
is necessary, however, only if there are 
material facts in dispute. As the 
Commission has explained, the right of 
first refusal is an adequate protection 
for LDCs serving core customers. 

d. Mechanics. Several parties ask the 
Commission to clarify or amend the 
mechanics of the right of first refusal 
process. ConEd asks the Commission to 
clarify that a long-term firm 
transportation customer has the right to 
extend service at the maximum rate for 
a period of more than one year where 
the contract expires, the pipeline gives 
notice of its intent to terminate, there 
are no competing bidders for the 
capacity, and the parties cannot agree to 
new terms. Otherwise, ConEd asserts, 
the pipeline could force the customer to 
accept a short-term contract or an 
unreasonably long-term contract. AGD 
also asks the Commission to clarify that 
where there are no competing bids, the 
firm transportation holder has a right to 
extend its contract for a period of more 
than one year, in order to protect it 
against pregranted abandonment. 

The Commission clarifies that, when 
there are no competing bidders for the 
capacity, and the existing shipper agrees 
to pay the maximum rate, the existing 
customer is entitled to continue the 
transportation service for whatever term 
it chooses. 443 The pipeline may not 


40 Of course, the pipeline could agree to less 
than the maximum rate in such circumstances. 


withhold service at the maximum rate. 
444 If there are no competing bids, the 
existing holder has in effect tendered 
the “longest” term offered for that 
capacity. 

Elizabethtown asks for clarification of 
§ 284.221(d)(2)(ii) of the regulations 
which provides that pregranted 
abandonment does not apply if the 
individual transportation arrangement is 
for firm transportation under a contract 
with a term of more than one year, and 
the firm shipper: 

Gives notice that it wants to continue its 
transportation arrangement and will match 
the longest term and highest rate for its firm 
service, up to the maximum rate under 
§ 284.7, offered to the pipeline during the 
period established in the pipeline's tariff for 
receiving such offers by any other person 
desiring firm capacity, and executes a 
contract matching those terms. 

Elizabethtown is concerned that the 
use of the conjunctive in the last clause 
could be interpreted to mean that the 
shipper would experience pregranted 
abandonment if no one submitted a bid 
for the firm capacity and, therefore, no 
opportunity was available to the shipper 
to execute a contract matching an 
alternate bidder’s terms. To avoid 
confusion, Elizabethtown suggests that 
the last clause be amended to read as 
follows: 

and, if such offer was made to the pipeline, 
executes a contract matching those terms. 

To avoid confusion, the Commission will 
revise the regulation to avoid the 
construction pointed out by 
Elizabethtown. 

Tennessee and Columbia Small 
Customers ask the Commission to 
clarify that only customers in the same 
rate class will bid against each other 
and that customers formerly receiving 
service under rate schedules GS and 
SGS need not match bids by larger 
customers for the same capacity. 
Tennessee and Columbia Small 
Customers reason that because the Final 
Rule provides that “the maximum rate 
that must be matched is the highest rate 
the pipeline is authorized to charge for 
the capacity sought,” 445 if the “capacity 
sought” is firm transportation service 
that had been converted from former GS 
or SGS service, larger customers would 
not be eligible to bid. Further, Tennessee 
and Columbia Small Customers argue, to 
permit large customers to bid against 
small customers would be grossly 
inequitable and inconsistent with the 
mitigation measures that the rule 
required. 


444 Order No. 636 at p. 30.449. 
444 Order No. 636 at p. 30.449. 


Tennessee and Columbia Small 
Customers have misinterpreted the rule. 
The rule is not intended to limit the 
parties who may bid on capacity to 
those in a sing!*: rate class. However, 
Tennessee and Columbia Small 
Customers are not disadvantaged under 
the pregranted abandonment rule in 
§ 284.221(d) because customers must 
only bid up to the maximum just and 
reasonable rate the pipeline can charge 
to them, not the highest rate the pipeline 
can charge for the capacity. 446 

United Distribution Companies argue 
that the pipeline should not have the 
discretion to determine what constitutes 
the best offer. Procedures for 
implementing the right of first refusal, 
including an appropriate method of 
determining the best offer must be 
developed in the individual restructuring 
proceedings, in which LDCs will be able 
to participate in developing the standard 
to be used by each pipeline. 447 
However, any standard must be an 
objective one, based on economic 
factors. The Commission’s intent is to 
permit variations by pipelines but to 
ensure that whatever objective standard 
a pipeline chooses would be put in its 
tariff so that all parties would know the 
rules in advance. 

e. Bona fide offers. Industrial Groups 
argue that the Commission should adopt 
procedures similar to those adopted in 
Order No. 451 to assure that bids are 
bona fide , i.e. % that bids be in writing, 
accepted in principle, and achieved in 
arm’s length transactions. Northwest 
Natural argues that the regulations 
should preclude the pipeline and 
affiliates from submitting offers and 
should provide that a shipper should 
only have to match an offer from a 
nonaffiliate. Northwest Natural states 
that this is required by the policy 
underlying the affiliated entities rule in 
the NGPA and that pipelines and 
affiliates should not be allowed to 
repackage services into anticompetitive 
packages. 446 Northwest Natural further 
argues that the Commission’s rationale 
for not imposing the requirement is 
inadequate because the parties cannot 
in fact protect themselves through 
contractual provisions. The 
Pennsylvania PUC and New Jersey 
Natural argue that the matter should not 
be left to the restructuring proceedings 
without any direction from the 
Commission. Rather, they assert, the 
Commission should establish guidelines 
and controls. 


444 Id. 

447 Order No. 636 at p. 30.451. 

444 Northwest Natural cites NGPA section 
601(b)(1)(E). 15 US C 3431(b)(1)(E). 
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Pipelines should adopt procedures 
similar to those adopted in Order No. 

451 to assure that offers are bona fide. 
Additionally, with regard to potential 
affiliate abuses, and the policy 
underlying the affiliated entities rule in 
the NGPA, 449 as raised by Northwest 
Natural, the Commission notes that 
Order No. 497 addresses, at least in part, 
the concerns expressed by the 
Pennsylvania PUC and New Jersey 
Natural, and Northwest Natural. 460 
Further, it may be appropriate for the 
Commission to scrutinize carefully 
transactions where the only competing 
bidder is an affiliate. However, the 
Commission is not able to provide 
specific criteria at this time, and, thus, 
defers this issue for further 
consideration if a particular concern is 
raised in the restructuring proceedings. 

f. Offers for a portion of existing 
customer's capacity. AGD asks the 
Commission to clarify that the holder of 
firm transportation service may retain 
any portion of its certificated service 
that it wishes to retain, subject to the 
rules governing the right of first refusal, 
and have the pipeline's pregranted 
abandonment authority apply to the 
remainder of the capacity. AGD states 
that the final rule makes clear that a 
prospective shipper may bid against a 
current firm transportation capacity 
holder with respect to a portion of the 
capacity held by the existing holder, but 
does not address what should be the 
concomitant right of the firm service 
holder to bid for the right to retain some 
amount less than the full amount of the 
capacity subject to pregranted 
abandonment. 

The request for clarification is 
granted. The rule is intended to permit 
the existing capacity holder to elect to 
retain a portion of its capacity subject to 
the right of first refusal, and permit the 
pipeline's pregranted abandonment to 
apply to the remainder of the service. 

The Wisconsin Distributor Group, on 
the other hand, objects to the provisions 
that a competing bidder may bid for a 
portion of the capacity. The Wisconsin 


448 See, generally. Order No. 269. Tennessee Gas 
Pipeline Co.. 38 FERC f 61.306 (1987). 

440 For example, the standards of conduct (18 
CFR 161.3) state, inter alio, that a pipeline may not, 
through a tariff provision or otherwise give its 
marketing affiliate preference over nonaffiliated 
customers in matters relating to part 284 
transportation including, but not limited to, 
scheduling, balancing, transportation, storage, or 
curtailment priority (standard (c)); may not disclose 
to its affiliate any information the pipeline receives 
from a nonaffiliated shipper or potential 
nonaffiliated shipper (standard (e)): and. to the 
extent it provides to its marketing affiliate 
information related to transportation of natural gas 
it must provide that Information contemporaneously 
to all potential shippers, affiliated and nonaffiliated. 
on its system (standard (f)). 


Distributor Group states that sellers 
often offer more favorable rates to 
purchasers of large quantities for long 
hauls because of the increased 
efficiencies associated with these 
transactions, and that Order No. 636 
eliminates the benefits of their 
economies of scale for large purchasers. 
The Wisconsin Distributor Group argues 
that competing bids should be for the 
same capacity that the existing customer 
seeks to retain, ;.e., the same quantity 
and the same route. The request for 
rehearing is denied. As explained in 
Order No. 636, the policy urged here by 
the Wisconsin Distributor Group would 
virtually insulate the very largest 
holders of capacity from the bidding 
process. 

Natural argues that the Commission 
erred insofar as the rule provides that 
the existing shipper need only match a 
bid for its existing transportation path. 
Under the rule, Natural argues, an 
existing shipper could preclude a system 
haul by creating a bottleneck on the 
system. Natural states that a short haul 
should not be allowed to preclude a long 
haul unless the short haul shipper is 
paying the same total rate as the long 
haul. Natural argues that the final rule is 
an unlawful taking in that it prevents a 
pipeline from obtaining greater revenue 
associated with long hauls. 

The request for rehearing is denied. 
The Commission has answered the 
Constitutional arguments against this 
rule. Section 7 of the NGA provides 
protection against abandonment for 
current customers that are not in the 
public interest, and Order No. 636 
merely amends Commission procedure 
for implementing that protection. The 
policy advocated by Natural would 
virtually guarantee that the long-haul 
shipper could take capacity from the 
current shipper if the current shipper 
transported the gas for a shorter 
distance. Natural has confused the 
bidding process for released capacity 
under 5 284.243 of the regulations with 
the right of first refusal which is 
designed to give the existing customer 
the right to continued service. Under the 
capacity releasing mechanism, where 
two new customers are bidding for the 
same capacity, the regulations require 
the pipeline to allocate released 
capacity to the person offering the 
highest rate over the maximum tariff 
rate the pipeline can charge to the 
releasing shipper. This means that the 
person seeking to obtain the released 
capacity can offer up to the pipeline's 
filed maximum rate for the service 
received by the releasing shipper, even 
if the replacement shipper wants the 
capacity to move gas for a shorter 


haul. 451 However, under the pregranted 
abandonment provision, the existing 
shipper must bid only the maximum rate 
the pipeline is authorized to charge that 
shipper. 

United Distribution Companies also 
objects to this provision, arguing that it 
would permit competitors to fragment 
the LDCs’ needed capacity. As 
explained above, the procedure 
guarantees the LDC the right to 
continued service if it matches the bid of 
a competing bidder. The capacity will 
not be fragmented if the LDC exercises 
its right of first refusal. 

g. Converted sales. Northwest Natural 
argues that all converted firm sales 
service should be protected from 
pregranted abandonment, including 
transportation converted outside the 
stay period. Northwest Natural argues 
that the rule discriminates against LDCs 
that converted outside the stay period, 
and is inconsistent with the decision in 
American Gas Association v. FERC A 62 
Northwest Natural argues that the 
proper result is to treat all converted 
firm transportation the same, and 
provide that it will never be subject to 
pregranted abandonment. United 
Distribution Companies also argue that 
the exemption for Order No. 500-J 
conversions is discriminatory and that 
the exemption should be expanded to 
include all existing contracts for long¬ 
term transportation service in which the 
pipeline waived its right to pregranted 
abandonment. United Distribution 
Companies assert that where LDCs 
negotiated for protection against 
pregranted abandonment, they should 
be able to retain the benefits of their 
bargain, and pipelines should be held to 
their bargains. 

The exemption for conversions that 
took place during the Order No. 500-J 
stay is based on our decision in Order 
No. 500-J and the expectations of the 
parties based on that decision. There is 
no reason to expand the exemption. The 
effect of specific contractual provisions 
or specific contracts that contain a 
waiver of the right to pregranted 
abandonment should be examined in the 
restructuring proceedings, not in this 
generic proceeding. 

Cascade asserts that it is unclear 
whether Northwest’s just approved 
conversions in Docket No. CP92-79-000 
meet the requirements of $ 284.221(d)(3). 
Cascade states that while these 
conversions were approved May 1,1992, 
during the stay period, they have not yet 
been ccmpleted because their 
implementation has been tied to actions 


441 Order No. 636 at 30.420-421. 
444 912 F.2d 1496 (D.C. Cir. 1990). 
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in other applications. Cascade asks the 
Commission to clarify that these now 
approved conversions fall within the 
5 284.221(d)(3) exemption, or, grant a 
waiver of the rule for these conversions. 

The Order No. 500-J stay applies only 
to conversions that took place during the 
period the stay was in effect. The 
conversions approved in the Northwest 
proceeding have not yet been 
implemented and, therefore, the stay 
does not apply. There is no reason to 
waive the rule’s requirements, and the 
regulations governing pregranted 
abandonment will apply to this 
transportation service on Northwest. 

h. Special circumstances. Kern River 
argues that the right of first refusal 
should not apply to any of its customers 
because at the time those customers 
executed their service contracts, the 
Commission's regulations provided for 
pregranted abandonment. Therefore, 
Kern River argues, its customers never 
expected individual abandonment 
proceedings and know that their service 
would cease upon contract expiration. 

The Commission will not exempt Kern 
River from the regulations governing the 
right of first refusal. Kem River should 
raise this issue in its restructuring 
proceeding. 

4. Storage 

AGD and ConEd ask the Commission 
to clarify that the rules governing 
pregranted abandonment apply to open 
access storage arrangements. The rule 
promulgated by Order No. 638 defines 
transportation to include storage. 
Therefore the rules applicable to 
transportation apply to storage provided 
under part 284 as well. 

IX. Transition and Implementation in the 
Restructuring Proceedings 

A. Adjustment of Purchase Obligations 
and Firm Capacity 

Under § 284.214(d). as promulgated in 
Order No. 636, firm sales customers may 
reduce or terminate their rights or 
obligations to purchase gas by giving 
notice to the pipeline during the 
restructuring proceeding. 463 The 
pipeline is authorized to abandon the 
sale of gas to the firm customer to the 
extent the customer exercises such right. 


4a * Northern Indiana states that it does not 
understand the Commission’s use of the phrase 
“purchase oblige Hons’* In describing LDCs' sales 
contracts with pipelines, since Order No. 360 and 
subsequent Commission decisions have eliminated 
“purchase obligations'* under such contracts. 
Northern Indiana's point is well taken, in the 
absence of minimum bill provisions, sales 
customers have rights or entitlements to purchase 
gas. and obligations to pay demand charges, but no 
obligations to purchase gas. 


or declines to pay the-pipeline's 
restructured sales rate. 

Under S 284.214(e), firm shippers must 
give notice to the pipeline during the 
restructuring proceeding of whether they 
want to retain, reduce, or terminate their 
contractual rights to firm transportation 
service, and the pipeline must permit 
reduction or termination of those rights 
if another shipper bids for the capacity, 
or may agree to the reduction or 
termination of such rights in any event. 
The pipeline is authorized to abandon 
service to shippers accordingly. If 
another shipper is prepared to bid more 
than the current capacity holder pays 
for its capacity, the current capacity 
holder must be willing to match what 
the competing bidder offers, up to the 
maximum rate, or release the capacity. 

1 . Unconditional Right to Cost-Free 
Release of Capacity 

Pacific Gas and Electric Company 
(PG&E) asserts that the service and rate 
changes contemplated by Order No. 636 
will almost certainly make some 
existing transportation contracts far 
more desirable, while making others 
wholly unnecessary or far less 
desirable. PG&E points out that in the 
Rate Design Policy Statement, the 
Commission directed parties to address 
and explore various ways to provide a 
contract demand adjustment in tandem 
with increased charges for peak 
service. 464 However. PG&E argues that 
the Commission’s decision in Order No. 
636 to require firm capacity holders to 
bid to retain constrained capacity, while 
not providing for unilateral contract 
reduction rights for unneeded or 
undesirable capacity, is inequitable and 
inconsistent with reasoned decision¬ 
making. 

APGA recognizes that an unrestrained 
release mechanism during restructuring 
could cause chao9, but urges the 
Commission to afford all existing firm 
capacity holders a unilateral right to 
turn back some excess capacity during 
the restructuring proceedings, a 
maximum of 10,000 MMBtu per day or a 
modest percentage of current CD, 
whichever is greater. Customers should 
be permitted to adjust their demand in 
response to changes in price that will 
result from implementing SFV. 

According to APGA, many small 
customers have contract entitlements in 
their service agreements that are in 
excess of their actual current peak day 
requirements because there are no 
direct cost consequences of maintaining 
such levels of entitlements under current 
rate designs. APGA argues that small 


4 * 4 47 FERCJ 61.295 at p. 62,055 (1989). 


customers currently served under a one- 
part bundled sales rate, under full 
requirements service, or under two-part 
schedules with ratcheted demand 
charges based upon peak deliveries 
rather than contract entitlements should 
be authorized to elect an amount of firm 
transportation capacity during 
restructuring up to their former contact 
demand for sales service. APGA argues 
that pipelines should be at risk to 
remarket turned-back excess capacity, 
rather than requiring firm capacity 
holders to keep and pay for capacity 
they do not require and for which no 
other buyer can be found. 

As a general matter, pipelines are 
entitled to recover their legitimate 
capacity costs, and have designed their 
rates to do so on the basis of CD levels 
under their existing firm service 
contracts. If capacity entitlements are 
reduced by certain customers and not 
picked up by others, pipelines will 
underrecover their capacity cost9 unless 
they recover an exit fee from the 
releasing customer, or until they 
increase their demand charges under a 
section 4 rate filing to reflect the net loss 
of capacity demand. When they increase 
their demand charges, capacity costs 
will be shifted to other firm customers 
that have not reduced their CD levels. 
Therefore, the Commission cannot give 
pipelines' firm customers a unilateral 
right to reduce or terminate their 
capacity entitlements during the 
restructuring proceedings, unless 
another customer contracts for the 
released capacity and assumes liability 
for the costs of the capacity, without 
shifting costs to the pipeline or other 
firm customers, or both. No reason has 
been presented why, during the term of 
the currently effective contract, these 
capacity costs should be shifted from 
the customer who has contracted for the 
capacity to the pipeline or other 
customers that have no need for the 
capacity. 466 

On the other hand, the Commission in 
Order No. 636 requires all firm 
customers to evaluate their capacity 
needs and notify the pipeline during the 
restructuring proceedings whether they 
want to retain, reduce, or terminate their 
current levels of capacity reservation. 
Furthermore, pipelines are required to 
permit their firm customers to 
permanently reassign their capacity to 
other parties that are willing to pay for it 
at the restructured rate. Thus, LDCs are 
afforded unilateral contract reduction 


456 Pipelines may. however, permit their 
customers to adjust their contract demands on a 
seasonal basis as a means of avoiding cost shifts 
from the implementation of the SPV rate design. 
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rights for unneeded capacity, if they are 
small customers, or if there are 
replacement shippers, contrary to 
PGficE’8 assertion that they are not 
Furthermore, the pipeline and LDC may 
negotiate a bilateral reduction in 
capacity even if there is no demand for 
the capacity from other shippers. But the 
direction in the Rate Design Policy 
Statement and in this proceeding, that 
parties consider mechanisms for 
implementing capacity adjustments, 
does not relieve firm capacity holders 
from liability for the costs of their 
capacity reservations under their 
currently effective contracts (unless the 
pipeline agrees to such relief) where 
there is no demand for the capacity by 
other potential shippers. 

Northern Indiana argues that the 
Commission exceeded its power by 
mandating that sales customers retain 
excess transportation capacity. 
According to Northern Indiana, the 
Commission in Order No. 636 has 
abrogated the LDCs* bundled sales 
contracts, and has no jurisdiction to 
require LDCs to retain and pay for any 
minimum quantity of transportation 
capacity under a service arrangement 
that is grounded in an abrogated 
contract Northern Indiana argues that 
even if the Commission had the power 
to rewrite LDC contracts and bind them 
to something they did not sign, LDCs 
must have the right to contract and pay 
for only the transmission capacity they 
want on each of their pipeline suppliers 
for there to be any real restructuring and 
true competition. Furthermore, Northern 
Indiana argues, customers should not 
remain bound for years to pay demand 
charges associated with contracts 
negotiated prior to the open access era. 

The Commission has not abrogated 
LDCs’ bundled sales contracts, contrary 
to Northern Indiana’s assertion. The 
Commission has required pipelines to 
provide the sales and transportation 
under such contracts pursuant to 
separate certificates of public 
convenience and necessity, and has 
required that the point of sale be moved 
upstream from the city gate. The 
Commission exercised its authority 
under section 5 of the NGA, and its 
power to fashion remedies, to permit 
LDCs to reduce or terminate their sales 
entitlements under existing sales 
contracts. However, the fact that LDCs 
have an opportunity to revise their sales 
entitlements under existing contracts 
with their pipeline suppliers does not 
mean they should also have an 
unqualified right to reduce or terminate 
their obligations for the costs of 
transportation capacity under those 
contracts. 


The CPUC seeks clarification that a 
firm capacity holder may permanently 
relinquish a portion of its capacity rights 
without paying an exit fee, if there is 
demand for the capacity rights, even if 
the new shipper is not willing to pay the 
maximum rate for the capacity. CPUC 
argues that since the original firm 
capacity holder might not have been 
willing to pay the pipeline’s maximum 
rates under an SFV rate design, the 
Commission should not burden that 
holder with the full costs of an SFV rate 
design (i.e. through exit fees) simply 
because others interested in the 
capacity rights are also unwilling to pay 
the maximum rates. According to CPUC, 
a bid at less than the maximum rate 
reflects what the market is willing to 
pay for the capacity rights, and 
permitting a cost-free relinquishment to 
the bidder who is willing to pay for the 
capacity would promote the goal of 
allocative efficiency. 466 Cincinnati Gas 
argues that existing capacity holders 
should be permitted to offer a lower rate 
than the maximum to retain their 
capacity, even if there are no competing 
bidders, and to release the capacity 
cost-free if the pipeline is unwilling to 
accept the lower rate. 

The Commission rejects CPUCs 
request in order to avoid stranded costs 
that w r ould have to be absorbed by the 
pipeline or other customers. However, a 
pipeline must release an existing 
capacity holder from its contractual 
obligations for the capacity if a 
competing bidder makes an offer for 
capacity held by the existing firm 
customer diat is equal to or greater than 
the rate the existing customer is 
obligated to pay. up to the maximum 
rate. Of course, the existing capacity 
holder may offer to pay an exit fee to 
the pipeline as inducement to release it 
from those contractual obligations, but 
that is a matter for negotiation between 
the parties. Section 284.14(e) provides 
for automatic abandonment during 
restructuring when a pipeline agrees to 
release the existing capacity holder from 
its contractual obligations, without 
regard to what inducements are made to 
the pipeline to secure such agreement. 
CPUC may be correct that a bid for the 
capacity at less than the maximum rate 
reflects current market conditions. But 
the Commission is not implementing 
non-cost-based pricing for pipelines' 
transportation capacity in this 
proceeding. If CPUC’s or Cincinnati 


4 ‘* Memphis Light al»o argues that, during 
restructuring. LDCs should be able to bid on the 
capacity they already hold at less than the 
maximum rate, and if they are the highest bidder, or 
if there are no other bidders, be entitled to receive 
service at the rate they bid. even if the pipeline does 
not agree to a discount. 


Gas's proposed clarifications were 
adopted, a portion of the costs of the 
capacity in question would be shifted 
from the customer that contracted for 
the capacity to the pipeline or other 
customers that have no need for it. 

Transco also seeks clarification of the 
same point, but to the opposite effect, 
namely that an existing holder of firm 
capacity is not fully relieved of its 
contractual obligations unless a third 
party bidder agrees to pay the maximum 
rate for the capacity to be relinquished. 
Clarification along these lines, Transco 
argues, would be consistent with the 
policy under the temporary capacity 
release program of the new section 
284.243, where the original capacity 
holder remains liable for the applicable 
rate for released capacity, even though 
the replacement shipper pays a lesser 
rate. El Paso seeks clarification that an 
existing shipper may not release, and be 
released from liability for, all of its 
capacity under its current contract when 
there is a bid for only a portion of it. 

Except to the extent pipelines are “at 
risk” for unsubscribed firm capacity, 
they are entitled to seek to recover their 
capacity costs through a fully allocated 
cost-based rate. However, a pipeline 
may have contracted to provide Firm 
service for less than the maximum rate. 
For the reasons discussed above, a 
pipeline would underrecover its 
capacity costs if existing firm capacity 
holders were fully relieved of their 
liability under currently effective 
capacity reservations where a 
replacement shipper agrees to purchase 
that capacity at less than the rate the 
current shipper is obligated to pay. If 
another creditworthy shipper offers to 
pay a rate that is equal to or greater 
than the existing capacity holder's rate, 
up to the maximum rate, for a part of the 
capacity that an existing capacity holder 
seeks to release, the pipeline must 
release the existing capacity holder from 
its contractual obligations for the 
capacity sought by the other. But the 
pipeline is not required to release the 
existing capacity holder from liability 
for capacity for which another bidder 
offers less than the rate the existing 
capacity holder is obligated to pay. The 
pipeline is no worse off when the 
substitute shipper pays the same rate 
the releasing shipper is paying, even 
though that rate is less than the 
maximum rate. 

2 . Pipeline Opportunity to Adjust 
Contracts for Capacity 

ANR requests the Commission to 
clarify that not only shippers, but also 
pipelines, have opportunities to adjust 
certain contractual commitments during 
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restructuring. ANR asserts that a 
contract for firm capacity at a 
substantial discount entered into when 
capacity release rights were not 
available, could become substantially 
more valuable after implementation of 
Order No. 638. Unless it is allowed to 
make adjustments to the contract ANR 
asserts that the current shipper may 
release the discounted transportation to 
another shipper in different competitive 
circumstances that might no^ warrant 
the discount. 

Even if an existing capacity holder's 
contract for transportation at a discount 
becomes more valuable because of the 
capacity release program, the pipeline’s 
ability to increase the rates for the 
service will depend on whether its 
contract affords it a right to renegotiate 
or eliminate the discount. If there is 
demand for the capacity at higher rates, 
and the existing capacity holder's 
discount is not contractually guaranteed, 
the existing capacity holder will have to 
match the competing bids, up to the 
maximum rate, or release the capacity. 

3. Reduction or Termination of 
Transportation Capacity Embedded in 
Bundled Sales Service 

SoCal Edison requests the 
Commission to clarify that the CD levels 
of transportation capacity embedded in 
a bundled sales service can only be 
reduced or terminated during 
restructuring under the same conditions 
that capacity may be released by 
existing transportation customers. SoCal 
Edison is correct, and the clarification is 
accordingly granted. Under Order No. 
636, the capacity rights of bundled sales 
customers are converted into unbundled 
firm transportation rights. At that point, 
the sales customers are to be treated no 
differently from other firm 
transportation customers. 

4. Right of First Refusal During 
Restructuring Proceedings 

Citizens Gas apparently interprets 
Order No. 636 to provide that existing 
firm capacity holders are subject to 
losing their capacity during the 
restructuring proceedings unless they 
exercise a “right of First refusal” by 
agreeing to match any greater rate up to 
the maximum rate, and the most 
favorable contract term offered by any 
other person seeking the capacity. 4 ® 7 
Citizens Gas seeks rehearing of this 
provision on various grounds. Citizens 
Gas is mistaken about what Order No. 
636 provides. An existing firm capacity 
holder may have to match a competing 
rate bid for its capacity during 


Cincinnati Gas seeks clarification of this same 

issue. 


restructuring if it is receiving 
transportation at a discount, and does 
not have a contract that guarantees it 
that discount, but it does not have to 
match any other term of competing 
offers to retain its capacity. The final 
rule differs from the proposal in the 
NOPR in this respect. Furthermore, the 
requirements for retaining firm capacity 
under currently effective contracts 
during restructuring proceedings are 
different from those for retaining firm 
capacity, i.e. by exercising a right of first 
refusal, when a contract has expired. 

5. Permitting Immediate Reduction or 
Termination of Customers’ Sales 
Entitlements 

Marathon seeks rehearing of the 
Commission’s decision in Order No. 636 
to permit immediate reduction or 
termination of pipeline customers' sales 
entitlements, arguing that it will create 
significant dislocation and confusion in 
the natural gas industry. Marathon 
submits that economic dislocation and 
the transition costs involved in 
restructuring long-term supply 
agreements could be minimized by 
allowing existing pipeline gas sales 
contracts to run their course, and 
suggests the Decontrol Act as a model 
for an orderly transition. Under that Act, 
deregulation is phased in as contracts 
expire or are terminated, and parties 
may expressly agree to deregulated 
prices in continuing contracts. 

The Commission indicated in Order 
No. 636 that sales customers may choose 
not to exercise their right to reduce or 
terminate their sales entitlements during 
restructuring to its fullest extent, in 
order to avoid or minimize transition 
costs. The Commission’s decision allows 
sales customers the choice of whether to 
continue their sales contracts with their 
pipeline suppliers or arrange for other 
suppliers and bear the consequences of 
making that choice. At the same time, 
pipelines are permitted to sell their gas 
at market-sensitive prices, thus enabling 
them to offer more competitive rates to 
retain their sales customers. Marathon is 
the only party that raises this issue on 
rehearing. The industry as a whole 
seems to accept the Commission's 
judgment that affording pipeline sales 
customers a right to reduce or terminate 
their sales entitlements during 
restructuring is an appropriate remedy 
for their previous inability to secure 
reliable service any other way because 
of the lack of high quality Firm 
transportation. Marathon’s request for 
rehearing on this issue is denied. 

8. Revisions to 18 C.FJR. § 284.14(e) 

Section 284.14(e)(4) provides that a 
downstream pipeline may not terminate 


its capacity rights on an upstream 
pipeline during restructuring 
proceedings. National Fuel requests that 
a downstream pipeline be permitted to 
pursue capacity reductions on upstream 
pipelines during the restructuring 
proceedings if it First gives notice to its 
historical sales customers and receives 
no objections that it cannot resolve. 
According to National Fuel, the lack of 
opportunity to reduce unneeded 
capacity will disadvantage downstream 
pipelines and their customers, where 
neither has any need for excess capacity 
on the upstream pipeline. National Fuel 
also seeks clarification that the 
prohibition against downstream 
pipelines releasing upstream capacity 
during restructuring does not preclude 
downstream pipelines from converting 
from sales to transportation on the 
upstream pipeline during restructuring 
proceedings. 

The Commission will grant National 
Fuel’s request and revise the regulatory 
text accordingly, to permit a 
downstream pipeline to pursue capacity 
reductions on upstream pipelines with 
the consent of the potentially affected 
customers of the downstream pipeline. 
As discussed above, the downstream 
pipeline's ability to reduce its capacity 
on upstream pipelines will depend on 
the willingness of other parties to 
contract for the upstream capacity or the 
willingness of the upstream pipeline to 
agree to a reduction in the absence of 
another buyer. 

The Commission is also revising 
certain other provisions of § 284.14(e), to 
conform it to the provisions of the 
preamble of Order No. 636. Specifically, 
paragraph (e)(2) is revised to provide 
firm shippers an explicit right to reduce 
or terminate their firm service rights and 
obligations where the pipeline receives 
an offer for the capacity during the 
restructuring proceeding from a 
creditworthy shipper that is equal to or 
greater than the rate the existing shipper 
is obligated to pay, up to the maximum 
rate, or the pipeline otherwise agrees to 
a reduction or termination. Furthermore, 
paragraph (e)(3) is revised to permit the 
pipeline to abandon service to a firm 
shipper if. during the restructuring 
proceeding, another shipper offers a 
higher rate, up to the maximum rate, 
which the existing shipper (who is not 
contractually entitled to a discount) 
declines to match. 

B. Transition Costs and Recovery f 
Mechanisms 

The Commission recognized in Order 
No. 636 that pipelines may incur certain 
transition costs as a direct result of 
implementing the requirements of that 






j^deral Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36197 


order. The order envisioned four kinds 
of such costs: Unrecovered gas costs in 
a pipeline’s Account No. 191. to be 
recovered by means of a "direct bill" to 
its former, bundled firm sales customers; 
gas supply realignment (GSR) costs that 
result from a pipeline having to reform 
or terminate existing supply contracts in 
response to customer decisions during 
the restructuring proceedings, to be 
recovered from part 284 firm 
transportation customers by means of a 
reservation fee surcharge or a 
negotiated exit fee; costs that are now 
incurred in connection with bundled 
sales service that cannot be directly 
assigned to customers of unbundled 
services, called "stranded costs." to be 
included for recovery in a general rate 
case under section 4 of the NGA; and 
the costs of new facilities to physically 
implement Order No. 636, also to be 
included for recovery in a general rate 
case. 

About 70 of the requests for rehearing 
raise issues concerning recovery of 
transition costs. Hie requests present a 
wide range of objections, requests for 
clarification, and counterproposals to 
the transition cost provisions of Order 
No. 636. The major issue is raised by the 
state commissions, consumer advocates, 
and LDCa—a charge that the 100 percent 
passthrough of pipelines, gas supply 
realignment (GSR) costs through a 
demand surcharge overburdens the 
captive customers of LDCs with the 
costs of restructuring while allotting 
none of those costs to pipelines, 
industrial consumers, producers, and 
marketers—even though the latter 
groups reap virtually all of the benefits. 
The Commission has decided on 
rehearing to respond to this concern by 
requiring pipelines to recover 10 percent 
of their GSR costs through their rates for 
interruptible transportation under their 
Part 284 blanket certificate. 

1. Equitable Allocation of GSR Costs 

a. Proposals to shift costs to other 
parties . The New York PSC objects to 
pipelines being allowed to recover 100 
percent of their transition costs, arguing 
they will thus have little or no incentive 
to minimize such costs. The New York 
PSC would have the Commission require 
a sharing of transition cost 
responsibility between the pipeline and 
its customers under the guidelines of 
Order No. 528 or. at a minimum, require 
pipelines to absorb 10 percent of those 
costs. The New York PSC would have 
the remaining unabsorbed cosfs spread 
over a broader industry base by 
requiring an appropriate percentage or 
fixed unit amount of transition costs to 
be recovered on the basis of total 
throughput. The New York PSC argues 


that recovering the transition costs 
through the commodity' surcharge would 
provide pipelines implementing an SFV 
rate design with an incentive to 
maximize throughput while more 
permanent incentive rate mechanisms 
are under consideration, and 
significantly mitigate the increased 
burden being placed on residential 
consumers by Order No. 636. 

Citizen Action argues that the 
Commission erred in failing to ascertain 
or even estimate the amount of 
transition costs that may be incurred as 
a result of order No. 636. especially the 
GSR costs. 458 Citizen Action maintains 
that transition costs under the rule could 
range between $2 and $6 billion, and 
argues that the Commission erred in 
permitting pipelines to recover 100 
percent of their GSR costs. According to 
Citizen Action, these costs ought to be 
the sole responsibility of producers and 
pipelines, not pipeline customers and 
consumers. Citizen Action urges the 
Commission to use authority under 
Section 5(a) of the NGA to abrogate all 
contracts between pipelines and 
producers that contain onerous take-or- 
pay provisions, or prices that exceed 
market levels, or, alternatively, to 
prohibit any pipeline passthrough of 
transition costs associated with 
reforming such contracts. Citizen Action 
also would not limit recovery of GSR 
costs to firm Part 284 transportation 
customers, but would spread such costs 
over a wider customer base. 

Illinois Power thinks that by 
permitting pipelines to recover 100 
percent of eligible, prudently incurred 
transition costs through a demand 
charge, producers will likely insist on 
recovering 100 cents on the dollar. It 
recommends that the Commission use 
its authority under section 7 of the NGA 
to establish a conditioning mechanism 
under which a pipeline found to be in 
compliance with Order No. 838 may 
deny a producer the benefits of open- 
access transportation, unless the 
producer agrees to release the pipeline 
from gas supply contracts for which the 
pipeline no longer has a market because 
of Order No. 636. According to Illinois 
Power, the Commission justifies 
abrogation of the pipeline sales 
contracts on the ground that they were 
entered into during a period when there 
was not adequate competition. The 
same holds true, it argues, for the above¬ 
market producer contracts. They 
contend that their proposal is merely a 


488 Alabama Gas and Illinois Power also argue 
that the Commission erred by not assessing the 
magnitude of the transition costs and considering 
whether they were outweighed by the competitive 
benefits. 


variant on the take-or-pay crediting 
mechanism instituted under Order No. 
500, which the court upheld in American 
Gas Association v. FERG 912 F.2d 1496 
(D.C. Cir. 1990), and that the crediting 
mechanism did not keep gas from 
flowing between willing sellers and 
willing buyers—the only reason stated 
in Order No. 636 for not adopting such a 
proposal. 

Various commenters on the NOPR 
submitted estimates of transition costs 
that might arise from implementation of 
the final rule. The Commission did not 
find it necessary to make its own 
estimate, because most of the costs at 
issue are costs that pipelines had 
already incurred or were obligated to 
incur, and would have been entitled to 
recover regardless of restructuring. 
Furthermore, as discussed below, the 
Commission believes that the costs of 
realigning contracts should 
approximately equal the benefits of the 
realignment. 

While many of the LDCs, state 
commissions, and consumer advocates 
suggest various regulatory devices for 
shifting a substantial portion of the GSR 
costs away from the customers for 
whom the gas supply was secured and 
the customers that will receive the 
benefit of improved open access 
transportation service, no one presents 
any good reason for doing so. They 
generally allege that since Order No. 630 
will benefit all segments of the gas 
industry, all segments should bear the 
costs. The Commission believes that the 
benefits of Order No. 636 indeed will be 
widespread. Furthermore, the costs of 
restructuring will be borne in one way 
or another by all that participate. But the 
question here is, who should bear the 
specific category of gas supply 
realignment costs? 

All of these requests are based on two 
premises (1) that Order No. 636 will give 
rise to potentially enormous GSR costs 
that would not have been incurred but 
for Order No. 636, and (2) that it is unfair 
to require recovery of these costs 
exclusively from the firm customers for 
whom the pipelines originally 
contracted to purchase the gas supplies, 
and those who will avail themselves of 
the upgraded, open access 
transportation services. The 
Commission does not accept either of 
these premises. 

The 100 percent recovery policy of 
Order No. 636 provides that, upon full 
compliance with the rule, pipelines will 
be entitled to recover their prudently 
incurred GSR costs necessary to reform 
gas supply contracts in response to 
customer purchasing decisions during 
restructuring. The Commission does not 
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accept the premise that the cost of gas 
under a contract reformed to reflect 
current demand, together with the costs 
of reforming that contract, will 
necessarily exceed the long-term cost of 
gas under the same contract if it were 
not reformed. 

While pipelines may make lump sum 
payments to reform such contracts, and 
such costs will be labeled “Order No. 

636 transition costs,” the pipelines will 
presumably receive more favorable 
prices or other valuable consideration 
resulting from contract reformation. If 
the Commission had not issued Order 
No. 636, and the contracts in question 
were not reformed, the pipeline would 
likely have had to pay the higher prices 
or be subject to the less favorable 
contract terms, and, assuming the costs 
were not excessive due to fraud, abuse, 
or similar grounds, the pipeline (under a 
pre-Order No. 636 regime) would be 
legally entitled to recover the prudently 
incurred costs of such contracts from its 
customers. Thus, the pipeline’s sales 
customers and former sales customers 
that will share the costs of realigning 
gas supply contracts will also stand to 
benefit from the realignment of those 
contracts. Based upon the Commission’s 
substantial experience to date, reformed 
contracts are considerably more market 
responsive. Even if the pipeline's former 
sales customers choose to reduce or 
terminate their sales entitlements under 
existing contracts and purchase gas 
supplies from nonpipeline merchants, 
the more favorable terms under the 
pipeline’s realigned contracts will 
benefit them indirectly by affecting the 
prices that competing merchants can 
charge. 459 

Order No. 636 does not ask producers 
to forego the benefits of their gas sales 
contracts that were entered into on 
terms that were presumably reasonable 
at the time. Generally, the Commission 
has no jurisdiction over the prices or 
terms of pipelines' contracts with 
producers. 460 The Commission in Order 
No. 636 does not seek to deprive 
pipelines of a reasonable opportunity to 
recover the costs of realigning their gas 
supply contracts under which full 
recovery of gas costs was guaranteed by 
section 601(c) of the NGPA and the 


440 Cu&iomer* that have never been sates 
customers of the pipeline may also benefit from the 
availability of the pipeline's portfolio of realigned 
gas contracts, either by purchasing gas from the 
pipeline, or as a resuit of the effect of the prices 
offeied by the pipeline on prices of competing 
merchants. 

490 The Commission’s jurisdiction over most 
producer/pipeline supply contracts has already 
been removed under the NGPA. As of January 1. 
1993. there will be no remaining vestiges of such 
jurisdiction by virtue of the Decontrol Act 


Commission’s PGA regulations. None of 
the requests for rehearing is persuasive 
that such steps should be taken. 461 For 
one thing, pipelines have already 
absorbed a substantial amount of take- 
or-pay and realignment cost under 
Order Nos. 500 and 528. The 
Commission's records indicate that as of 
June 30.1992, pipelines have made 
filings under those orders concerning 
nearly $10 billion, and have agreed to 
absorb nearly $3.6 billion of such costs 
(36.6 percent), and sought to passthrough 
the balance of nearly $6.4 billion (63.4 
percent) to consumers. Of the amount to 
be passed through, approximately $3.5 
billion has been directly billed (55.5 
percent), and approximately $2.8 billion 
(44.5 percent) has been billed through a 
volumetric surcharge. However, the 
Commission will require pipelines to 
recover 10 percent of their prudently 
incurred GSR costs through their 
interruptible transportation rates under 
their Part 284 blanket certificate, as 
described below, thus further spreading 
some of those costs to the pipeline's 
interruptible sales and transportation 
customers, as discussed below. 

b. Contract assignments and prudence 
reviews . The Wisconsin Distributor 
Group asserts that if the Commission 
ever hopes to get Order No. 636 off the 
ground, it must develop incentives to 
minimize transition costs. The 
Wisconsin Distributors contend that, 
absent some improvement in Order No. 
636‘s treatment of transition costs, many 
LDCs will be pushed back to pipelines 
(because they cannot afford to leave) 
rather than to a competitive 
marketplace. The Wisconsin Distributor 
Group also argues that prudence review 
will not be a meaningful remedy. They 
assert that prudence cases are very 
difficult, complex, expensive, and time- 
consuming, and the party whose actions 
are in question controls all the 
documents. Furthermore, they assert 
that the Commission has not generally 
pursued allegations of improper pipeline 
purchasing practices with vigor. 

Nor does the Wisconsin Distributor 
Group find solace in contact 
assignments as a remedy to mitigate 
transition costs, because in most 
instances, they assert, the purchaser 
would take over a non-market 
responsive gas contract. In that event, 
they conclude, the purchaser’s gas costs 
would increase or remain high, and the 


4f • Accordingly, the Commission will not respond 
to each specific proposal for mechanisms to shift 
CSR costs to producers or pipelines—such as 
conditioning producer access to open access 
transportation on making concessions in contract 
reformation, or requiring pipeline absorption of 
some percentage of those costs—because the 
arguments for shifting the costs are not persuasive. 


purchaser would be precluded from 
meaningful access to competitive gas 
markets for the life of the assigned 
contracts. The Wisconsin Distributor 
Group urges the Commission to afford 
pipelines and their customers far greater 
latitude to negotiate GSR cost recovery 
mechanisms that will provide effective 
incentives to producers and pipelines to 
minimize those costs. 

The NASUCA also questions the 
potential for pipelines to mitigate GSR 
costs by making assignments of their 
unneeded gas supply contracts to their 
customers. NASUCA asserts that a 
pipeline will have no need to jettison its 
gas supply contracts with competitive, 
market-based prices—only their non- 
market responsive contracts. Thus, they 
argue, captive LDCs may be presented 
with a Hobson’s choice: either pay for 
non-market responsive contracts 
through transition costs or pay for them 
through contract assignment. NASUCA 
suggests that the Commission require 
pipelines to adjust their prices under 
contracts they seek to directly assign to 
their customers in order to reflect 
market-based prices (with any 
necessary adjustment to reflect the long¬ 
term firm nature of the contract) by 
exercising their rights under any “FERC 
out” or "government out” clauses. 
According to NASUCA, Order No. 636 
creates a situation for pipelines that 
makes it financially impossible for them 
to perform under existing contracts 
because the Commission has permitted 
the abrogation of the pipeline/customer 
sales contracts that initially supported 
the producer contracts. Therefore, they 
argue, pipelines' diligence in asserting 
their rights under any such “FERC out" 
or “government out” clauses should be a 
standard for establishing their prudence 
in incurring any GSR costs. 

A pipeline’s Part 284 transportation 
customers, including formerly, bundled 
firm sales customers, will be presented 
with various choices for arranging for 
gas supply and enhanced transportation 
options when the pipeline implements 
Order No. 636. The Wisconsin 
Distributor Group and NASUCA 
correctly point out that none of the 
choices avoids the prudently incurred 
costs of gas supply under the pipeline's 
existing portfolio of contracts. But. the 
Commission is attempting to provide 
pipelines and their customers with 
equitable means to effectuate a 
transition, not some device for avoiding 
existing contracts with no reasonable 
provision for compensation. Pipelines 
and producers are encouraged to offer 
assignments of their unneeded gas 
supply contracts, and if they do. are 
required to make such offers on a 
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nondiscriminatory basis. But a pipeline's 
customers are not required to accept 
such assignments if they conclude that 
other means of paying the pipeline's 
GSR costs are more advantageous. 

Prudence reviews are intended to 
provide a meaningful remedy for 
imprudence, not to force absorption of 
costs by pipelines for decisions that 
were prudent under the circumstances. 
The Commission's past review of 
prudence challenges is criticized 
because the Commission has failed to 
find imprudence in circumstances where 
the record did not warrant such a 
finding. But the Commission's 
responsibility is to find imprudence only 
when it is shown. Given the importance 
of prudence challenges in the future, the 
Commission will consider prudence 
challenges in a timely and vigorous 
manner. Simply put, the Commission 
will carefully examine prudence 
challenges in proceedings to recover 
Order No. 636 transition costs to ensure 
that those costs have been minimized. 

If pipelines have rights under their 
producer supply contracts to adjust the 
price or terms of those contracts, of 
course they should exercise those rights 
for the benefit of their customers. A 
failure to do so would clearly be 
imprudent. However, the Commission 
cannot construe what the contractual 
rights of parties may be under contract 
clauses that are not before us, and 
indeed, the Commission's jurisdiction to 
construe contracts between pipelines 
and producers is quite narrow. 

c. Shifting costs to producers. 
According to the NASUCA. the 
Commission has authority under Section 
5 of the NGA to abrogate the non- 
market responsive contracts between 
pipelines and producers, and should 
place producers with jurisdictional 
contracts on notice that any failure to 
renegotiate such contracts in good faith 
could result in abrogation. The 
Commission's decision not to exercise 
Section 5 abrogation authority in Order 
Nos. 500-H and 500-1 is not dispositive, 
they argue. Under those orders, the 
parties sought to circumvent the take-or- 
pay clauses of producer/pipeline 
contracts with claims that competitive 
conditions made compliance with the 
take-or-pay provisions difficult. 

However, according to NASUCA, 
economic and competitive trends in the 
industry do not form the basis for 
invoking Section 5 authority against 
producer contracts in restructuring 
proceedings. Rather, they argue, the 
Commission's use of that authority to 
abrogate contracts between pipelines 
and their customers mandates equal 
treatment on the pipelines' supply side. 


The Tennessee and Columbia Small 
Customers argue that a producer's 
access to additional firm transportation 
and storage capacity that becomes 
available as a result of restructuring 
should be linked with the reformation of 
the producer's existing gas supply 
contracts. This linkage is justified, 
according to these customer groups, 
because the producers will be enabled 
to compete in markets from which they 
are currently excluded as a result of the 
pipelines’ competitive advantages. 
Furthermore, they assert, 
implementation of the SFV rate design is 
likely to increase producer netback 
prices by shifting costs out of the 
pipelines’ usage charges. 

These small customer groups also say 
that producers will not accept 
settlements that approach the level of 
discounts they reportedly agreed to in 
connection with take-or-pay contract 
settlements under Order Nos. 500 and 
528, because the uncertainties and risks 
surrounding the enforcement of gas 
sales contracts at the time of those 
negotiations no longer exist Producers 
may even be able to extract premiums 
for contract reformation, they argue, 
because the timetable adopted for 
compliance with Order No. 636 will 
severely disadvantage pipelines in 
negotiating buydowns and buyouts, and 
may force them to offer “sweeteners" 
even to renegotiate market-clearing 
contracts. 

In Order No. 636, the Commission 
stated that pipelines must take all 
possible steps to minimize transition 
costs in the course of realigning their gas 
supply contracts. Many of the LDCs. 
state commissions, and consumer 
advocates (and even one pipeline 462 J 
urge the Commission to afford pipelines 
additional commercial leverage in these 
negotiations to extract concessions from 
producers. Their unstated premise is 
that if prices under existing, valid, long¬ 
term gas supply contracts are higher 
than current market prices, producers 
should have to relinquish some part of 
their benefits under those contracts as a 
remedy. 

If a pipeline entered into an existing 
gas supply contract in a prudent fashion, 
even though prices and terms in the 
market are now more favorable, the 
Commission strongly urges the pipeline 
and its supplier to aim for a fair 


Tenneco proposes, inter alio, that in order to 
provide an incentive to producers lo make 
concessions in the renegotiation of uneconomic 
contracts, pipelines should be permitted to collect 
an additional demand or commodity charge for 
transportation of gas purchased from producers that 
have refused to renegotiate such contracts. The 
Commission has repeatedly rejected such 
conditioned access in the past and wilt do so here. 


adjustment of the terms of the contract 
to bring it into line with current and 
future market conditions. Moreover, as 
the Commission stated in Order No. 636, 
the added presumption of prudence 
afforded to costs bled for recovery 
under Order Nos. 500 and 528 does not 
apply to GSR costs. 463 Thus, pipelines 
have an incentive to renegotiate to 
minimize costs. And if past practices are 
a future indicator, producers will 
recognize that they may not receive the 
full benefit of a reformation bargain if 
part of the pipeline's costs are later 
judged to be imprudent 
d. Spreading costs to interruptible and 
7(c) shippers. The Iowa, Missouri and 
Wisconsin Commissions question the 
wisdom of allowing GSR costs to be 
recovered through a reservation fee 
surcharge or exit fee, neither of which 
will be applicable to interruptible 
transportation service or transportation 
under individual NGA section 7(c) 
certificates. They assert that historic 
sales customers that might elect to leave 
the system to pursue a least-cost 
purchasing strategy will be discouraged 
from doing so if pipelines are permitted 
to impose exit fees. A customer leaving 
one system to purchase gas on another 
will have to pay an exit fee on the first 
and reservation chaige on the second. 
They also argue that permitting a 
pipeline to recover its GSR costs 
primarily from one group of customers, 
the LDCs that historically were resellers, 
will handicap those customers in 
competing with the pipeline as 
merchant independent marketers, and 
producers—who do not bear these 
costs—in the competition for sales to 
prime, high-load factor users. The Iowa. 
Missouri, and Wisconsin commissions 
conclude that the solution is obvious: 
spread transition costs among the full 
universe of users of the pipeline’s 
serv ices on a strict volumetric basis. 

The CPUC also argues that there is no 
reason why the pipelines’ interruptible 
transportation customers should not 
have to pay a part of the transition 
costs, and that excusing them from these 
costs is a radical and arbitrary 
departure from the policies of Order No. 
528. Furthermore, the CPUC asserts, by 
singling out firm transportation 
customers to pay the transition costs, 
the Commission has encouraged many 
customers to become interruptible 
transportation customers, rather than 
participate in the firm capacity 


4es “|T}he policies of Order Nos. 500 and 
528 • • • will generally not be applicable to 
recovery of gas supply realignment costa 
attributable to this rule * * *.** "jPipeHnesj wiH not 
be afforded protection from challenges to their 
prudence in this matter." Order No. 636 at p. 30.460. 
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reallocation programs, thus further 
concentrating the burden of these costs 
on firm transportation customers such 
as LDCs. Like the other state 
commissions, the CPUC also 
recommends a volumetric surcharge on 
transportation service as the mechanism 
for recovery of GSR costs, asserting that 
on many pipelines, the amounts of 
volumetric surcharges under Order Nos. 
500 and 528 have diminished to 
insignificant levels (4$ / dth for El Paso. 
1 $ / dth for Transwestem), and arguing 
that additional surcharges would not 
jeopardize producers’ revenues and 
production. 

The National Association of Gas 
Consumers asserts that GSR costs will 
be caused by decreases in the volume of 
gas purchased, not the peak demands. 
Therefore, high load factor customers 
will cause more gas supply realignment 
costs per unit of demand, but will pay 
the same charge per unit of demand. The 
National Association of Gas Consumers 
argues that this situation should be 
remedied by including any allowed 
transition costs in the transportation 
commodity charge. 

The Commission generally follows the 
principle that assessment of costs 
should reflect cost causation principles. 
The prescribed surcharge on reservation 
fees for firm transportation under a 
pipeline's Part 284 blanket certificate is 
an appropriate means of recovering the 
bulk of GSR costs, because such a 
surcharge spreads the costs over a 
broad group of the pipeline’s customers 
that will benefit from the improved 
quality of transportation mandated by 
the final rule. The Commission also 
recognizes that to effectuate an 
equitable transition to a more 
competitive market, it is necessary to 
allow short-term assessments to be 
spread over a broader customer base. 

On rehearing, therefore, the Commission 
has decided to require pipelines to 
recover 10 percent of their prudently 
incurred GSR costs through their 
interruptible transportation rate for 
interruptible service under their Part 284 
blanket certificates. Pipelines must 
therefore allocate 10 percent of their 
GSR costs to their interruptible service 
to be recovered in their interruptible 
rates, not in the form of a surcharge, but 
as a cost allocated to that service. 
Furthermore, in order to avoid double 
charging interruptible transportation 
customers, pipelines must exclude the 
GSR surcharges on the firm reservation 
fee in calculating the amount of fixed 
costs to be recovered through 
interruptible rates, as in, for example, 
the derivation of an interruptible rate 
from the firm reservation fee. This 


modification of the recovery mechanism 
for GSR costs will permit collection of a 
part of the GSR costs from the pipelines' 
open access interruptible customers— 
customers that would not have been 
subject to assessment of any such costs 
under the final rule. 

The Commission recognizes that the 
uncertainties surrounding any estimates 
of interruptible throughput after 
restructuring may make it difficult to 
design interruptible rates that will 
assure pipeline recovery of the GSR 
costs. But the Commission does not 
intend for pipelines to have to absorb 
the portion of GSR costs assigned to 
interruptible transportation, and 
encourages the pipelines and the parties 
to the restructuring to be creative in 
fashioning rate mechanisms, such as an 
appropriate true-up mechanism, that 
provide a reasonable opportunity for 
pipelines to recover (but not 
overrecover) those costs. 

Assessing 10 percent of the transition 
costs to interruptible rates will be short 
term, not a permanent feature of 
pipelines' rates, and constitute a 
pragmatic adjustment to Order No. 636. 
The Commission finds this to be a 
reasonable transitional trade-off in light 
of the rule’s long-term benefits. 

2. What Constitues Gas Supply 
Realignment Costs 

The Illinois Commerce Commission 
requests clarification of what constitutes 
a pipeline’s GSR costs, whether this cost 
is the difference between the cost of gas 
under the pipeline’s existing portfolio 
and the cost of a portfolio of gas with 
similar volumes and durations if 
purchased today— i.e„ the amount by 
which the portfolio is above market—or 
the cost of buying out all of the 
pipeline's above-market contracts. If the 
latter view is taken, the Illinois 
Commerce Commission asserts that 
pipelines will be able to reap a windfall 
by divesting themselves of all 
abovemarket contracts, billing their 
customers for those buy-outs, and 
marketing the gas under their remaining 
contracts (with prices at or below 
market) at market-based prices. The 
Northern Distributor Group argues that 
a pipeline’s costs of realigning its above¬ 
market contracts should be offset 
against the capitalized or present value 
of the below-market contracts it retains 
or assigns to kn affiliate. 

The Iow’a, Missouri, and Wisconsin 
Commissions question whether a 
pipeline will be able to "cherry-pick” 
among its most favorable supply 
contracts and pass through the costs of 
selective buyouts of its most onerous 
above-market contracts. If so, the state 
commissions assert, capacity users will 


bear the costs of the contracts that the 
pipeline’s management elects to shed, 
and the pipeline, as a marketer, will be 
free to market a choice mix of gas under 
the better of its contractual 
arrangements. Philadelphia Electric 
suggests that a substantial portion of the 
GSR costs should be recoverable 
through a volumetric surcharge to 
prevent pipelines from reforming their 
portfolio of supply contracts to below 
market prices and passing all of the 
costs of such reformations through as 
demand surcharges. 

Pipelines may not use the reserv ation 
fee surcharge to recover GSR costs as a 
tool for reducing their gas supply 
portfolios to below-market price levels. 
There may be disputes about how much 
cost a pipeline may prudently incur to 
realign its supply portfolio, and to what 
extent its retained portfolio of contracts 
should serve to reduce its claims for 
GSR costs. The Commission will 
consider these concerns on a case-by¬ 
case basis as they arise. In the 
meanwhile, pipelines must act with 
prudence, good faith, and due regard to 
their customers* best interests in this 
matter. 

The Iowa, Missouri, and Wisconsin 
Commissions also suggest that Order 
No. 636 failed to establish a "bright line’’ 
between GSR costs and take-or-pay 
costs recoverable (with partial pipeline 
absorption) under the guidelines of 
Order No. 528. 4 ® 4 They argue that the 
ambiguities of the Commission's 
discussion of this distinction invite 
extreme positions and posturing in 
individual cases, as pipelines seek to 
recover everything but the kitchen sink 
under Order No. 636, and customers 
seek to exclude virtually everything. 
Tenneco asks for clarification that the 
costs of realigning gas supply contracts 
incurred after the issuance of Order No. 
636, but before the Commission’s 
approval of the pipeline’s compliance 
filing will qualify for 100 percent 
recovery. 

According to the Kentucky PSC, the 
Commission properly recognized that 
pipeline actions to restructure their out- 
of-line gas purchase contacts to reflect 
market conditions are not, or should not 
have been, a new activity, and can by 
no means be attributed solely to the 
restructuring requirements of Order No. 
636. The Kentucky PSC urges the 
Commission to make clear that costs 
and liabilities related to service 
provided prior to the effective date of 


Mechanisms for Passthrough of Pipeline Take- 
or-Pay Buyout and Buydown Costs. 53 FHRC 
l 81.163 (1990). 
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restructuring cannot qualify as Order 
No. 636 transition costs. 

The CPUC argues that the eligibility 
standard for recovery of GSR costs 
under Order No. 636 is virtually 
meaningless, because no basis was 
provided for distinguishing GSR costs 
resulting from Order No. 630 from costs 
that arise independently of that order. 
The CPUC asserts that PGT has never 
filed with the Federal Energy Regulatory 
Commission to recover take-or-pay 
settlement costs under the equitable 
sharing mechanism, but is presently 
faced with numerous take-or-pay types 
of lawsuits and claims. Moreover. CPUC 
argues that pipelines such as PGT still 
have take-or-pay exposure because they 
have not been diligent during the past 
ten years in reforming contracts and 
shedding gas supplies, snd is concerned 
that Order No. 636 will provide an 
opportunity for such pipelines to evade 
the equitable sharing mechanism. 

Maryland People’s Counsel is also 
concerned that the greatest GSR costs 
will be incurred by pipelines that have 
been the most recalcitrant or reluctant 
in restructuring their supply contracts 
under Order Nos. 500 and 528. 

Therefore, the customers who have 
suffered the financial consequences of 
their earlier lack of access to 
competitively priced markets, and their 
pipeline suppliers* reluctance to allow 
conversion to transportation, will not 
bear the full financial brunt of 
mandatory restructuring and the 100 
percent passthrough of their pipelines 
GSR costs. Maryland People’s Counsel 
concludes it would be grossly unfair to 
assure 100 percent passthrough of take- 
or-pay buyout and buydown costs to 
pipelines that previously failed to take 
the necessary steps to reform their 
contracts. 

Tejas urges the Commission to clarify 
that pipelines were obligated to 
buydown their gas portfolios to a 
competitive market responsive level 
under Order No. 436, and to flow those 
transition costs through under Order No. 
528, and that only those additional costs 
incurred by pipelines to reduce the size 
of their market responsive portfolios to 
adjust to a smaller unbundled sales 
market should be defined as properly 
recoverable under Order No. 636. 

Obviously there are some similarities 
between take-or-pay settlement costs 
and GSR costs. On the other hand, there 
are important differences that now 
warrant the different policies on 
absorption. Order No. 436 provided 
strong incentives to, but did not compel, 
pipelines to offer open access 
transportation service, which led in turn 
to increased take-or-pay liabilities. 

Under Order Nos. 500 and 528, pipelines 


were encouraged, although not 
compelled, to absorb some of the costs 
of entering into contracts that gave rise 
to that liability. The policies of Order 
Nos. 500 and 528 were designed to fairly 
apportion the substantial portion of 
buyout and buydown costs without 
attempting to ascribe blame to any one 
segment of the industry. 

Now, Order No. 636 requires pipelines 
to restructure their services to afford all 
consumers with opportunities to fully 
realize the benefits of a competitive 
market in natural gas. Pipelines have no 
choice, however, but to implement the 
restructuring required under Order No. 
636. Pipelines must realign their existing 
portfolio of gas supply contracts to 
adjust to their customers’ purchasing 
decisions and to greater competition 
from other merchants. Order No. 636 
requires pipelines to restructure their 
services and operations to avail their 
competitors unprecedented access to the 
pipelines historic sales customers, and 
permits those sales customers the choice 
of reducing their obligations under their 
existing sales contract. In these 
circumstances, it is not equitable to 
require pipelines to absorb further the 
costs that result from those 
requirements. 

Guidelines and policies will be 
developed to distinguish precisely 
between Order No. 528 costs and the 
costs attributable to Order No. 636 costs 
as the Commission addresses disputes 
in concrete cases. 466 There may be 
circumstances that militate against lpO 
percent recovery of the costs of a 
contract reformation under Order No. 
636, and, as the Commission said in 
Order No. 630, where the total sum of 
GSR costs is partially eligible and 
partially ineligible for 100 percent 
recovery, the parties should devise an 
appropriate allocation among the two 
recovery mechanisms. 

Moreover, the Commission will clarify 
that the use of a surcharge on 
transportation rates to recover GSR 
costs will be limited to such costs that 
arise as a result of customers’ decisions 
as a result of the restructuring 
proceedings. If sales customers reduce 
or terminate their sales entitlements 
upon expiration of their contract terms 
after restructuring, and the pipeline 
finds it necessary to further realign 
supply contracts, the costs of such 
realignments will not be recoverable 
through Order No. 630 surcharges on 
transportation rates, but only through 


See, eg.. Florida Gas Transmission Company, 
59 FERC 61.413 (1992) (gas supply realignment 
costs incurred In December 1991 and January 1992 
not eligible for recovery under Order No. 636 
recovery mechanisms). 


market-based sales rates. Thus, after 
restructuring is complete, the pipeline 
should seek to address any future 
realignment costs in the gas supply 
agreement with its gas purchasers. 

Some parties request that the 
Commission provide an option for 
pipelines to voluntarily absorb some 
portion of their GSR costs to avoid 
prudence challenges. Nothing in Order 
No. 636 precludes the pipeline from 
doing this on a voluntary basis, and the 
Commission encourages all parties to be 
flexible in dealing with transition cost 
recovery issues. 466 

3. Exemptions From Demand Surcharge 
on Firm Transportation 

NGSA requests rehearing of the 
decision to have surcharges for GSR 
costs imposed on the reservation fees 
for all transportation under a pipeline’s 
part 284 blanket certificate. NGSA notes 
that transportation rates for servipe 
under individual Section 7(c) certificates 
are not subject to the surcharge, 
presumably because the provision of 
such services is unrelated to any ga9 
supply realignment costs. However, 
NGSA argues that firm transportation 
service under part 284 that commences 
after a pipeline completes restructuring, 
and is unrelated to service conversions 
by the pipeline’s sales customers should 
also be exempt from GSR cost 
surcharges. 467 According to NGSA, to 
impose surcharges on such service 
departs from the principle that cost 
responsibility should follow cost 
causation. 

The Virginia Electric Power Company 
(VEPCO) argues that the firm 
transportation service it receives from 
Columbia Gas Transmission 
Corporation under Columbia’s part 284 
certificate should be exempt from the 
surcharge for GSR costs because 
VEPCO was never a sales customer of 
Columbia, and the facilities used to 
provide the service were constructed, 
with an contribution in aide of 
construction from VEPCO, pursuant to a 
case-specific section 7(c) certificate. 
Therefore, VEPCO argues, its service 
did not displace pipeline sales, and it 


868 Any costs that would qualify for recovery as 
GSR costs could be filed for recovery under Order 
No. 526. Since challenges to a pipeline's prudence in 
the incurrence of take-or-pay costs are generally 
avoided when they file for recovery under Order 
No. 528, pipelines continue to have, at their election, 
this option. 

887 American Paper Institute argues that GSR 
costs are attributable solely to those currently being 
served by the pipelines' merchant function, and the 
responsibility for such costs should rest solely with 
those existing sales, customers. See also. Florida 
Power and Light Company’s (Florida Power) request 
for rehearing. 








36202 Federal Register / Vol. 57. No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 


was not the beneficiary of capacity 
made available as a part of Columbia’s 
transition from merchant to transporter. 
Both NCSA and VEPCO point out that 
many of the firm transportation 
transactions initiated in the past few 
years under part 284 blanket certificates 
are identical in all respects with firm 
transportation initiated earlier under 
individual section 7(c) certificates, and 
argue that they would have been 
certificated under individual certificates 
but for the Commission’s policy against 
granting such certificates to pipelines 
that hold part 284 blanket certificates. 

On the other hand. Philadelphia 
Electric seeks rehearing of the decision 
to exempt long-haul market-area section 
7(c) transportation from any transition 
cost responsibility. Philadelphia Electric 
asserts that shippers under individual 
section 7(c) certificates will reap the 
same benefits under Order No. 636 as 
shippers under part 284. Philadelphia 
Electric asserts that the Commission has 
consistently required a contribution to 
take-or-pay costs by individual section 
7(c) shippers. 468 and storage 
customers. 469 and argues that the 
apparent departure in Order No. 636 
from established Commission policy 
favoring the broadest distribution of 
such costs among similarly situated 
customers is unexplained and arbitrary. 

The Commission recognizes that any 
prospective allocation of GSR costs will 
depart somewhat from traditional cost 
causation principles. However, given 
our limited legal flexibility, 470 and the 
fact that all part 284 shippers will 
benefit from this rule. GSR costs will not 
be recovered exclusively from former 
sales customers. If recovery of such 
costs were so limited, very few sales 
customers would find it feasible to 
choose a nonpipeline merchant. The 
choices that the final rule offers would 
be diminished, and the benefits of 
increasing competition at the wellhead 
would not be fully realized. The 
Commission sought in Order No. 636 to 
authorize recovery of these costs from a 
broader class of customers, namely, all 


tM Citing, inter alia. Transcontinental Gas 
Pipeline Corp.. 55 FERC 1 61.339 at p. 82.004 (1991). 

4e# Citing CNG Transmission Corp.. 51 FERC 
161.158 at p. 61.433 (1990). 

470 See Associated Gas Distributors v. FERC. 093 
F.2d 349 (D.C. Cir. 19B9)(AGtMI). cert denied sub 
nom. Berkshire Cas Company v. Associated Gas 
Distributors. Ill S.Ct.277 (1990) (use of purchase 
deficiency method to allocate take-or-pay costs 
violates filed rate doctrine): Columbia Gas 
Transmission Corp. v. FERC. 831 P.2d 1135 (D.C Cir. 
1987) (direct billing of deferred production-related 
costs under order No. 94 violates Hied rate 
doctrineh and Transwestera Pipeline Co. v. FERC. 
897 F 2d 570 (D.C. Cir. 1990) (direct billing of 
unrecovered gas costs in Account No. 191 when 
PCA mechanism had been terminated violated filed 
rate doctrine). 


that utilize firm transportation service 
under a pipeline’s part 284 blanket 
certificate, and in this order will 
broaden that class even further to 
include part 284 interruptible 
transportation customers. This class will 
include current sales customers, former 
sale9 customers, customers that reduce 
or terminate sales entitlements during 
restructuring, and those that do not. It 
will also include firm and interruptible 
transportation customers that have 
never been, and will probably never be. 
sales customers of the pipeline. 

However, in the Commission’s 
judgment, this continues the general goal 
of spreading the costs of industry 
restructuring. 

Moreover, surcharges and exit fees to 
recover GSR costs will not be 
permanent features of a pipeline’s rate 
structure. They are one-time-only or 
short-term assessments necessary to 
effectuate the transition to a more 
efficient, competitive natural gas 
market Under the circumstances, the 
Commission believes that spreading the 
costs of the transition over a broader 
group of customers than those whose 
specific choices in restructuring give rise 
most directly to the pipeline’s incurrence 
of those costs is equitable. 

On the other hand, transportation 
service under individual section 7(c) 
certificates is not directly affected by 
Order No. 636. The provision of such 
service will not give rise to any Order 
No. 636 transition costs, and the 
upgraded, open access transportation 
services required by the final rule 
generally will not benefit shippers under 
individual section 7(c) certificates. 
Accordingly, the Commission will deny 
Philadelphia Electric's request for 
rehearing. 

4. Recovery (or Refund) of Account No. 
191 Balances 

ANR requests clarification of the 
Commission’s statement in Order No. 
636 that recovery of Account No. 191 
costs will be limited to costs accrued 
after July. 31.1991, the issuance date of 
the Notice of Proposed Rulemaking in 
this proceeding, based on the 
Commission’s understanding of the 
court’s decision in Trans western 
Pipeline Co. v. FERC. 471 ANR argues 
that the Commission’s action in 
eliminating the purchased gas 
adjustment (PGA) mechanism in Order 
No. 636 is distinguishable from the 
situation in Trans western where the 
pipeline voluntarily sought direct bill 
recovery of the balance in its Account 
No. 191. ANR argues for 100 percent 


471 897 F.2d 570 (D.C Cir. 1990) 


recovery of any balance in its Account 
No. 191 account when its PGA 
mechanism is eliminated without regard 
to any "cut ofT date for accrual of its 
purchased gas costs. 

Carnegie seeks clarification that 
pipelines will not be limited to recovery 
of Account No. 191 costs incurred after 
July 31,1991, but that the Commission's 
reference to costs “accrued” after that 
date means that pipelines may recover 
the accumulated balance after thal dale, 
regardless of when the costs were 
incurred. According to Carnegie, a 
substantial portion of the Account No. 
191 balances of many pipelines is 
attributable to costs incurred before Julv 
31,1991, and preventing pipelines from 
direct billing those costs would impose 
severe losses. Furthermore, they argue, 
an interpretation limiting pipelines’ 
recovery of such costs would be 
inconsistent with other statements in 
Order No. 636 and a statement in an 
April 28.1992 letter from Chairman 
Allday to the President describing Order 
No. 638 as permitting pipelines “to direct 
bill any unrecovered balances in their 
purchased gas accounts upon converting 
to market-based pricing for sales." 472 

Peoples Natural Gas argues that under 
the decision in Transweslem , a pipeline 
may only direct bill Account No. 191 
costs that were accrued into the account 
after the Commission has explicitly 
adopted a formula that qualifies as a 
rate under section 4 of the NGA and 
indicates when it will take effect. 
According to Peoples Natural Gas. the 
date of issuance of the NOPR in this 
proceeding cannot serve as notice of a 
direct billing formula sufficient to satisfy 
the filed rate doctrine. The proposal was 
simply a proposal. Peoples Natural Gas 
argues, to authorize direct billing as a 
generic concept, and did not announce 
any particular allocation methodology 
or formula, so that customers were not 
informed in even the most rudimentary 
way of the consequences of direct 
billing by any particular pipeline. 

When a pipeline terminates the 
operation of its PGA mechanism, its 
Account No. 191 balance will either be 
positive or negative. A positive balance 
in a pipeline’s Account No. 191 is a 
reflection of unrecovered costs of 
purchasing gas for a prior period. 
Customers that purchase gas from a 
pipeline with a PGA mechanism in its 
tariff are on notice that they are 
potentially liable in future periods for 
payment of unrecovered purchased gas 
costs that are attributable to current 
service. If it is negative, the sales 


47 * CNG make* the same arguments in a request 
for clarification. 
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customers are entitled to a refund of the 
pipeline's overrecovery of its purchased 
gas costs in prior periods. As long as the 
PGA mechanism remains in place, 
refunds are made pursuant to the terms 
of the mechanism itself. When it is 
terminated, they are made pursuant to 
any provisions of the pipeline’s tariff 
that provide for disposition of the 
Account No. 191 balance, or if there are 
no such provisions, pursuant to 
Commission order. 

The Commission argued in the 
Transwestern case that if a PGA 
mechanism is terminated leaving a 
positive balance of unrecovered gas 
costs in Account No. 191, the pipeline 
should be entitled to render a final bill 
to its sales customers to complete 
recovery of its gas costs for service 
rendered in prior periods, even if the 
pipeline’s tariff did not have specific 
provisions for final disposition of such 
balances in effect when such costs were 
accrued. In the Commission's view, 
Transwestem’s PGA mechanism, by its 
very nature, provided adequate notice of 
customers’ potential liability for a 
positive balance in Account No. 191 
upon termination of the mechanism. The 
court disagreed, holding that the PGA 
regulations promulgated in 1972 and 
certain more recent cases authorizing 
direct billing of Account No. 191 
balances did not provide sufficient 
notice of customers' liability for such 
direct billing to satisfy the filed rate 
doctrine. Accordingly, the court 
disallowed recovery of Transwestern’s 
unrecovered purchased gas costs that 
accrued before the date the Commission 
approved Transwestern’s certificate 
providing for such direct billing upon 
termination of its PGA mechanism. 

The Commission expects pipelines 
will terminate their PGA mechanisms 
under Order No. 636 and initiate market- 
based pricing of gas in order to remain 
competitive in the sales market after full 
compliance with restructuring. 473 
Accordingly, and in light of the court’s 
decision in Transwestern, the 
Commission gave notice in the NOPR in 
this proceeding, and again in Order No. 
636, to all sales customers of affected 
pipelines of their liability for any 
unrecovered balances in those pipelines* 
Accounts No. 191 upon termination of 
their PGA mechanisms in connection 
with restructuring. 

Before the Commission’s decision in 
Transwestern, pipeline sales customers 
may not have known that they would be 
liable for direct bills upon termination of 
a PGA mechanism. It was the absence 


413 However, pipeline* are not prohibited Irom 
negotiating cost-tracking system* with their 
customers. 


of notice of such potential liability, and 
not the absence of a specific formula for 
determining the amount of the future 
direct bills that the court found violated 
the filed rate doctrine. However, the 
Commission considers the notice of the 
Commission’s policy on this issue in the 
NOPR to be adequate notice to permit 
direct billing of ail costs that accrue 
after that date by all pipelines affected 
by this proceeding. Furthermore, the 
Commission does not anticipate that 
pipelines will have any unrecovered gas 
costs that accrued before July 31,1991, 
by the time they come into full 
compliance with Order No. 636 and 
terminate their PGA mechanisms. Most 
pipelines have already recovered their 
pre-July 31.1991 costs, and for those that 
have not, there is ample opportunity to 
recover such costs through the operation 
of their PGA mechanisms before they 
implement their restructuring filings in 
time for the 1993-1994 winter heating 
season. 

The Commission stated in Order No. 
636 that pipelines must permit customers 
to pay the direct bill for Account No. 191 
costs in either a lump sum, over twelve 
months, or over some other reasonable 
period of time, at the customer’s option. 
K N Energy asks for clarification that 
pipelines will be able to collect carrying 
charges if the payment of the principal 
amount of the direct bill is amortized 
over a period of time. K N Energy 
asserts that the Commission’s consistent 
practice has been to permit recovery of 
carrying costs. 474 The Commission 
grants the requests for clarification by K 
N Energy. A pipeline will be entitled to 
collect carrying charges on the 
unrecovered balance of a direct bill that 
a customer elects to pay in installments 
at the same rate that would apply to 
unrecovered balances in Account No. 

191. 

United Distribution Companies seek 
clarification that customers may 
challenge the level and makeup of the 
balance remaining in Account No. 191 
on its termination apart from the issue 
of the pipeline’s prudence in its 
purchasing practices. They suggest that 
a pipeline, recognizing that it will have 
an opportunity to recover prudently 
incurred Account No. 191 costs, may be 
tempted to sell its gas supplies at low 
cost, thereby inflating the Account No. 
191 balance. This would not be prudent, 
according to United Distribution 
Companies, and customers should have 
the right to challenge the content of 
Account No. 191 in such an event. 
Northern Indiana argues that pipelines 


474 Citing, inter aha. Trunkline Gas Company. 58 
FERC 1 81.340 (1992). 


should not be allowed to direct bill 
Account No. 191 balances to its former 
sales customers that reflect the costs of 
ga9 incurred to balance receipts and 
deliveries of its transportation 
customers. 

The Commission grants these requests 
for clarification. Customers of a pipeline 
terminating its PGA mechanism and 
proposing to direct bill the unrecovered 
gas costs in its Account No. 191 will 
have the same rights to challenge the 
makeup of contents of the account, 
including costs attributable to the 
pipeline’s transportation service, a 9 they 
would have in a review of any annual 
PGA filing. 

The Tennessee and Columbia Small 
Customers assert that recovery of 
commodity-related Account No. 191 
costs based on gas purchases for the 
twelve months preceding the effective 
date of service under the unbundled 
sales certificate, and the recovery of 
demand costs based on CD on the day 
before the effective date of restructured 
services, will have a disproportionate 
and unfair impact on small sales 
customers, because many of the larger 
customers have converted to 
transportation in the past several years. 
The small customer groups argue that 
unrecovered PGA costs should be 
recoverable from all customers who 
were sales customers of the pipeline 
during the period the costs were actually 
accrued. The Commission ha 9 already 
indicated in Order No. 636 that pipelines 
or other parties could propose other 
mechanisms for allocating the Account 
No. 191 costs to be direct billed, if the 
described mechanism is inequitable. 474 
Accordingly, there is no need to grant 
rehearing on this issue. 

5. Challenges to a Pipeline’s Prudence 

In Order No. 636, the Commission 
stated that a review of a pipeline’s 
prudence in incurring GSR costs would 
include an examination of whether the 
contract terms were reasonable in light 
of the market conditions existing when 
the contract was negotiated, 
renegotiated or terminated. NGSA 
maintains that the language is confusing 
and could be interpreted to mean that 
the prudence of contracts renegotiated 
under the provisions of Order No. 500 or 
528 could be challenged in connection 
with their reformation a second time 
under Order No. 636. Since pipelines 
that filed for recovery under Order No. 
500 or 528 absorbed a portion of the 
contract renegotiation costs involved, 
and were afforded a presumption of 
prudence in the incurrence of such costs. 


478 Order No. 838 at p. 30.458. n. 283. 
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NGSA argues that the renegotiated 
contracts should also be accorded a 
presumption of prudence in proceedings 
to recover GSR costs under Order No. 
630. 

In Order No. 636, the Commission 
stated that it was not proposing a new 
prudence standard for review of a 
pipeline’s GSR costs, but also said that 
its primary objective in any prudence 
review of such costs would be to 
determine that the total amount is as 
minimal as possible. K N Energy. Inc. is 
concerned that the “as minimal as 
possible” standard is not the 
Commission's historical prudence 
standard of the “reasonable man” test, 
and requests the Commission to clarify 
that the applicable test in prudence 
reviews of GSR costs will be the 
"reasonable man” test set forth in A Jew 
England Power Company . 476 If the 
Commission declines to so clarify, K N 
Energy seeks rehearing, claiming that 
the Commission has impermissibly 
deviated from its consistent practice 
without reasonable explanation. 
Marathon raises the same issue, arguing 
that the Commission must resolve how a 
contract once deemed reasonable is 
now subject to a reassessment on the 
same issue. 

Tenneco suggests various regulatory 
incentives for producers to make 
concessions in reforming their supply 
contracts with pipelines. If the 
Commission does not implement any of 
these incentives, and does not permit 
pipelines to implement any of them, 
Tenneco asks the Commission to 
explicitly find that pipelines are prudent 
if they are able to negotiate a buyout or 
buydown that is equal to or less than a 
dollar for dollar settlement. 

The Commission does not intend for 
challenges to a pipeline’s prudence in 
incurring GSR costs to reopen prudence 
issues that have already been resolved. 
If a contract is renegotiated under Order 
No. 636 that had not been renegotiated 
under Order No. 500 or 528, interested 
parties may challenge the pipeline’s 
prudence in entering into the contract in 
the first place, the prudence of its 
purchasing practices under the contract 
(assuming these issues have not been 
previously litigated), and the pipeline's 
prudence in renegotiating the contract 
under Order No. 636. However, if 
recovery of the costs of renegotiating a 
gas supply contract has been allowed 
under a take-or-pay Filing made 
pursuant to Order No. 500 or 520, the 
renegotiation of the contract has been 
found to be prudent. If the same contract 


4TB 31 FERC 1 61.047 at pp. 61.081-84 (1965). ofTd. 
Violet v. FERC, 800 F.2d 280. 282-63 (lit Cir. 1988) 


is renegotiated again under Order No. 
636, interested parties may challenge the 
pipeline's prudence in the latter 
renegotiation, but not the former. 

The Commission is not changing its 
historic standard or test for determining 
the prudence of a pipeline in purchasing 
gas supplies. However, as the 
Commission said in Order No. 636, 
prudence dictates that pipelines in 
restructuring proceedings negotiate 
vigorously and at arms length with their 
producer/suppliers in a bona fide effort 
to minimize transition costs. 477 A 
pipeline whose prudence is challenged 
will be judged on the basis of such 
effort. 

6. GICs and Recovery of Gas Supply 
Realignment Costs 

LILCO suggests an additional element 
for determining the prudence of a 
pipeline's GSR cost incurrence where 
the pipeline currently has a gas 
inventory charge (GIC), namely, whether 
the pipeline prudently used the dollars it 
has collected from the GIC to realign its 
gas supply contracts and thus reduce the 
GSR costs resulting from restructuring 
under Order No. 636. LILCO argues that 
a pipeline should not be permitted to 
recover 100 cents on the dollar of GSR 
costs if it has not used the proceeds 
from its GIC collections wisely and 
efficiently to reduce its above-market 
costs. 

The Kentucky PSC seeks clarification 
that pipelines with GICs may not 
include amounts spent to resolve 
liabilities accrued when service was 
provided under the GIC as transition 
costs under Order No. 636, because GIC 
mechanisms were supposed to be the 
sole means for recovering costs 
necessary to buydown or maintain 
existing high cost gas supply contracts. 

Gas Company of New Mexico asserts 
that pipelines with GICs had to forego 
any other method of recovering gas 
supply costs. Therefore, it argues, any 
pipeline that has contracts for sales at 
negotiated rates that include gas 
inventory charges should not be 
permitted to charge any otherwise 
eligible GSR costs to GIC customers 
unless the customer uses rights provided 
in Order No. 636 to modify its contract 
entitlements. 

Gas supply costs for which GIC 
charges have been collected cannot be 
recovered again as transition costs. For 
this reason the Commission prohibits a 
pipeline with a GIC mechanism in place 
from filing under Order No. 528 to 
recover take-or-pay costs. However, a 
pipeline may incur GSR costs as a result 


477 Order No. 638 al p. 30.459 


of its customers, actions under Order 
No. 636 that could not have been 
anticipated in designing the GIC and 
cannot be recovered through a GIC. For 
example, a pipeline may presently be 
incurring take-or-pay costs and 
recovering those costs with revenues 
from its GIC. The pipeline may need to 
shed the gas contract in order to be 
competitive in the post-restructuring 
world. Or the pipeline’s customers may 
choose not to buy any gas from the 
pipeline after restructuring. The 
prudently incurred GSR costs 
attributable to terminating that contract 
would be eligible for 100 percent 
recovery under Order No. 636 if the 
pipeline demonstrates that customer 
actions pursuant to Order No. 636 
caused the GSR costs, were not 
anticipated in the design of the GIC, and 
cannot be recovered by the GIC. 

7. Small Customer Exemption. 

Mitigation 

The Tennessee and Columbia Small 
Customers request that small customers 
be exempt from transition costs 
associated with restructuring under 
Order No. 636, particularly the costs of 
contract realignment and 
extinguishment of Account No. 191. In 
the alternative, they request their share 
of transition costs to be reduced by 50 
percent in accordance with the policy 
for reallocating take-or-pay costs away 
from small customers under Order No. 
528-A. 47 ® These small customer groups 
argue that they will not significantly 
benefit from unbundling and 
comparability of service under Order 
No. 636, that they are less able to bear 
transition costs than other, larger 
customers, and that service to small 
customers will not cause pipelines to 
incur material levels of transition costs. 
These groups assert that because of 
their purchase levels, load factor 
characteristics, the small size of their 
staffs, and the lack of time, training and 
experience relative to purchasing gas, 
they wili be hard pressed to maintain 
the same service levels after 
restructuring without paying much 
higher rates. These groups predict that 
the increased rates will prompt many of 
their customers to switch to alternate 
fuels—wood, propane, kerosene, and 
coal—and that other customers that 
cannot switch will be burdened with 
undue economic hardship. The National 
Association of Gas Consumers also 
requests that small customers be exempt 
from transition costs because they will 


47 • Mechanisms for Passthrough of Pipeline Take- 
or-Pay Buyout and Buydown Costs. 54 FERC 
1 61.095 a! p. 61.300 (1991). 
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not benefit from restructuring, and will 
be harmed by increased rates. 

According to this association, the 
Commission should state, at a minimum, 
that small LDCs are free to negotiate a 
reduction or elimination of transition 
costs. 

In this order, the Commission has 
modified the final rule in several ways 
described above to ensure the ability of 
small customers to secure the benefits of 
restructuring and mitigate any adverse 
effects. In view of these significant 
modifications—including the shift of 10 
percent of GSR costs to be recovered 
through part 284 interruptible 
transportation service—small customers 
should not be unduly burdened by 
transition costs on most pipeline 
systems. 

8. Special Issues Concerning 
Downstream Pipelines 

National Fuel raises several concerns 
about recovery of transition costs by 
downstream pipelines. In general, 
National Fuel urges that downstream 
pipelines should be authorized to 
recover 100 percent of the transition 
costs billed by upstream pipelines on an 
"as billed" basis. 479 If a downstream 
pipeline is direct billed by (or receives 
refunds from) the upstream pipeline 
before its own restructuring filing is 
implemented. National Fuel urges that 
the downstream pipeline should be 
authorized to accumulate the amounts 
billed or refunded for subsequent 
distribution when its own PGA 
mechanism is terminated. Conversely, 
National Fuel notes that PGA balance 
direct bills or refunds may be received 
by a downstream pipeline after its 
compliance filing has been acted on by 
the Commission, In that event, according 
to National Fuel, the downstream 
pipeline will need a PGA "trailing" 
mechanism or alternative flowthrough 
procedure to recover these amounts 
from (or make refunds to) its former 
sales customers. 

Various pipelines have tariff 
mechanisms for tracking changes in 
their transportation costs (Account No. 
858). Since the balances in such tracking 
accounts reflect costs incurred by the 
pipeline in its capacity as a provider of 
bundled merchant service. National Fuel 
argues that they should be treated the 
same way the Commission treats the 
Account No. 191 balances. National Fuel 
also argues that recovery by 
downstream pipelines of upstream 
transition costs should not be delayed 


CNG seeks assurances that the Commission 
does not expect downstream pipelines to absorb 
any portion of the transition costs billed to them by 
upstream pipelines. 


pending completion of the downstream 
pipeline’s restructuring proceeding. 

The Commission does not intend for 
downstream pipelines to have to absorb 
any of the transition costs billed to them 
by upstream pipelines. Accordingly, 
downstream pipelines will propose 
mechanisms for flowing through those 
costs to their own customers. Account 
No. 858 balances may be direct billed 
the same way as Account No. 191 
balances. Such mechanisms must be 
included In the downstream pipeline's 
compliance filing in its restructuring 
proceeding. Mechanisms should be 
devised for application in various 
scenarios—when the upstream 
pipeline’s restructuring is implemented 
before or after that of the downstream 
pipeline. Downstream pipelines may not 
recover any transition costs from their 
own restructuring until they have fully 
complied with the requirements of Order 
No. 836, but they will not be precluded 
from flowing through transition costs 
from upstream pipelines while their own 
restructuring proceedings are still 
pending. However, such upstream 
pipeline transition costs must be clearly 
identified as such and separately 
identified on the bills from the 
downstream pipeline's own Order No. 
636 transition costs in order to ensure 
proper treatment of the latter costs. 

9. Challenges to Prudence of LDCs' 
Actions in Restructuring Proceedings 

South Carolina Pipeline Corporation 
(South Carolina Pipeline) requests the 
Commission to clarify or retract Order 
No. 636'8 language in footnote 268 
pertaining to prudence challenges before 
state regulatory agencies to LDCs, 
actions in restructuring proceedings. 
South Carolina Pipeline asks for 
clarification of several alleged 
ambiguities in the language of that 
footnote, and asserts that the 
Commission erred in inviting states to 
engage in prudence reviews of the 
actions of LDCs in restructuring 
proceedings. South Carolina Pipeline 
asserts that any attempted review in a 
state proceeding of an LDCs actions in 
restructuring proceedings or incurrence 
of GSR costs is constrained by the 
Supreme Court decision in Nantahala 
Power and Light Co. v. Thornburg * 80 
which, according to South Carolina 
Pipeline, guarantees LDCs passthrough 
at the retail level of wholesale rates 
approved by this Commission. South 
Carolina Pipeline argues that the only 
potential exception to the pre-emptive 
effect of FERC-approved rates is the 


476 U.S. 953. 970 (1986); see also Mississippi 
Power * Light Co. v< Mississippi ex rd. Moore. 487 
U.S. 354 (1988). 


"Pike County doctrine," 481 under which 
state commissions may consider the 
wisdom of a utility’s purchase from 
among several alternate sources where 
the utility initially had a choice. 
However, according to South Carolina 
Pipeline, this exception does not apply 
to the types of costs involved under 
Order No. 636. because they could not 
have been nor can they be avoided by 
the LDC. 

PG&E also requests that footnote 288 
be deleted because of the likelihood it 
will be misinterpreted by state 
commissions in a manner inconsistent 
with applicable law under Mississippi 
Power & Light Co. and Nantahala. PG&E 
argues that, even though the 
Commission, for policy or equitable 
reasons,, may not want its order to have 
the preemptive effect of requiring state 
regulatory agencies to permit 
passthrough of Order No. 638 transition 
costs approved by the Commission, that 
preemptive effect derives from the filed 
rate doctrine and the Natural Gas Act 
as interpreted by the Supreme Court, 
and the Commission has no power to 
waive the doctrine or consequences of 
its decisions. 

Footnote 288 simply stated existing 
law: State commissions should 
determine prudence challenges to LDCs 
under their jurisdiction in accordance 
with applicable state and federal law. 
The Commission observes that LDCs 
will have some critical decisions to 
make during the restructuring 
proceedings— e.g. whether or not, or to 
what extent, to exercise their rights to 
reduce or terminate their sales 
entidementa under existing contracts, 
and arrange for alternate gas suppliers. 
The Commission does not intend to 
preempt 9tate commissions from 
determining whether those customers 
were prudent in making those decisions 
during restructuring proceedings. This is 
consistent with the so-called "Pike 
County doctrine" respecting purchasing 
decisions, not contrary to it. 

10. Exit Fees as a Deterrence to 
Competition 

Northern Illinois Gas reminds the 
Commission that in its comments on the 
NOPR, it warned that the exit fee 
process could be used to insulate 
pipelines from competitive pressures 
and to defeat the underpinnings of a 
final rule. Now it alleges that the exit 
fees proposed in the April 23,1992 filing 
by Natural are so high, and for so long a 
term, that Natural would be able to reap 


4 "‘ Pike County Light and Power Company v. 
Pennsylvania Public Utility Commission. 465 A.2d 
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monopoly profits for its post-Order No. 
636 sale services and impose contractual 
terms that would prevent competition 
from ever developing on its system. 
Natural Gas Clearinghouse and Tejas 
object to exit fees for recovery of GSR 
costs that are imposed only on those 
historical sales customers that choose to 
reduce or eliminate pipeline purchases. 
According to Natural Gas 
Clearinghouse, such exit fees eliminate 
the free nomination rights promised by 
Order No. 636, place competing 
suppliers at a distinct disadvantage vis- 
a-vis the pipeline merchant, and are no 
different than the minimum bills which 
have been consistently outlawed by the 
Commission since the issuance of Order 
No. 380. 482 Tejas requests clarification 
that any exit fees must apply to all 
former pipeline sales customers, 
irrespective of who they choose to buy 
gas from in the post-restructuring 
market. 

The Commission will not address 
Northern Illinois Gas's arguments 
against Natural's exit fee proposal in 
this order. Natural's proposal will be 
considered together with its compliance 
filing in its restructuring proceeding. 483 
In Order No. 636, the Commission 
provided that pipelines and their 
customers could negotiate exit fees in 
lieu of, or in combination with a 
surcharge on reservation fees for 
recovering GSR costs. 464 Exit fees were 
also suggested as a means for a firm 
capacity holder to compensate a 
pipeline for the release of capacity 
during restructuring where there is no 
other customer willing to assume 
liability for the maximum rate for the 
released capacity. 465 The Commission 
did not. however, authorize the 
unilateral imposition of exit fees on a 
customer that is reducing or terminating 
sales, but is not reducing its reservation 
of transportation capacity. Accordingly, 
the fears of Natural Gas Clearinghouse 
and Tejas that unilaterally imposed exit 
fees may function as a minimum bill and 
deter customer selection of alternative 
suppliers are misplaced. 

With Natural's proposal in mind. 
Northern Illinois Gas requests, among 
other things, that pipelines not be 


483 Elimination of Variable Coats Trom Certain 
Natural Caa Pipeline Minimum Commodity Bill 
Provision*. 49 FR 22.770 (June 1.1304). FERC Stata. & 

(Regulations Preambles 1982-1905J J 30.571. 

4,1 Natural Cas Pipeline Company of America, 59 
FERC J 61.251 (1992). 

484 Order No. 636 at p. 30.457. 

Order No. 030 at p. 30,454. As long as a sales 
customer remains on the system as a firm 
transportation customer of the pipeline, the pipeline 
has no need of an exit foe. because it can recover a 
portion of the GSR costs through the demand 
surcharge. 


allowed to recover the costs of buying 
out of all their gas supply contracts for 
the purpose of abandoning the merchant 
function. According to Northern Illinois 
Gas, buying contracts down to price 
levels that reflect long-term firm 
contract prices may be a legitimate need 
under Order No. 636, but the costs of 
abandoning the merchant function 
altogether is not related to Order No. 

636. 

Pipelines must act prudently to 
minimize their transition costs. If all 
customers terminate their sales 
entitlements during restructuring, a 
pipeline may have to buy out all of its 
gas supply contracts and wholly 
abandon the merchant function, and the 
prudently incurred costs of such 
buyouts, to the extent they were 
attributable to Order No. 636, would be 
fully recoverable. But a pipeline’s costs 
of buying out of all of its supply 
contracts, simply because it chooses to 
get out of the merchant business, and 
not because its customers so choose, 
would not be fully recoverable as GSR 
costs. 

11. Columbia's Producer Contract 
Rejection Costs 

Columbia and the Official Committee 
of Unsecured Creditors of Columbia Gas 
Transmission Corporation (Columbia 
Unsecured Creditors) urge the 
Commission to recognize the 
recoverability of the costs that Columbia 
will incur as a result of its rejection of 
various producer contracts in its 
pending bankruptcy proceeding. 
Columbia argues that its producer 
contract rejection costs should be 
treated as GSR costs under Order No. 
636, because they would have been 
incurred as such costs in the absence of 
Columbia's actions in the bankruptcy. 
Columbia is concerned that the 
Commission may disallow 100 percent 
recovery of its producer contract 
rejection costs because they were 
incurred before issuance of Order No. 
636, and thus independently of the final 
rule. Columbia Unsecured Creditors 
seek clarification that the Commission 
will permit recovery of Columbia’s gas 
supply realignment costs either through 
existing recovery mechanisms or 
through the new mechanisms 
established for GSR costs in Order No. 
636. The unsecured creditors argue that 
Columbia's gas supply realignment 
costs, in the form of producer contract 
rejections costs, are attributable to the 
Commission's ongoing regulatory 
reforms, including Order No. 636. 

UGI takes the position that 
Columbia's producer contract rejection 
costs are not the consequences of Order 


No. 636, but stem solely from Columbia’s 
failure to bring its gas supply into line 
with pre-Order No. 636 market 
conditions. 

As already discussed above, gas 
supply realignment costs not 
attributable to restructuring Order No. 
636 cannot be recovered as Order No. 

636 transition costs. Since this issue or 
how to treat costs incurred pursuant to 
rejections of producer contracts in a 
bankruptcy proceeding is specific to 
Columbia, the Commission will not 
address it in this order on rehearing. The 
issue may be presented by appropriate 
pleadings in a Columbia proceeding. 488 

12. Great Plains Synthetic Gas 

Several parties raise concerns with 
respect to the recovery of the cost of 
synthetic natural gas (SNG) purchased 
from the Great Plains Gasification 
Project (Great Plains). In Order No. 636. 
in response to the comments of the 
Dakota Gasification Company, the 
owner of Great Plains, the Commission 
noted that in the Transco proceeding in 
Docket No. CP86-391-004. et oL 
(Transco)'* 81 the Commission approved 
a settlement that provided for a 
volumetric surcharge on system 
throughput to recover the above-market 
gas costs and associated transportation 
costs related to Transco’s obligations to 
purchase synthetic gas from Great 
Plains. The Commission stated that it 
would consider any proposals in the 
restructuring proceedings of the other 
pipelines that purchase synthetic gas 
from Great Plains, in addition to 
Transco. for a special billing mechanism 
and special treatment for the associated 
transportation capacity for Great Plains 
gas consistent with the precedent in 
Transco's global settlement. 

The Industrial Groups request 
clarification that the Commission has 
not decided in Order No. 636 how these 
costs shall be recovered, but has instead 
left that issue for decision in individual 
restructuring proceedings. In the 
alternative, if the Commission does not 
grant the requested clarification, the 
Industrial Groups urge the Commission 
to grant rehearing on this issue and to 
require recovery from converting sales 
customers only. 

Natural maintains that because of 
intense competition, it would not 
recover Great Plains coal gas costs if 
recovery were through a volumetric 
surcharge. Consequently. Natural 


488 Similarly. Columbia's questions concerning 
the recoverability of its PGA surcharge under a 1965 ' 
settlement are not appropriate for resolution in this 
generic rulemaking. 
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requests the Commission to clarify that 
Order No. 636, while permitting the 
7>c7/7scoapproach, does not require it. 
Similarly. Tenneco requests the 
Commission to clarify that it is not 
precluding recovery of the above-market 
premiums under the Great Plains 
contract through a fixed charge across 
all services. 

On the other hand the State of 
Michigan argues that the Commission 
erred by not foreclosing ratepayer 
subsidization of uneconomic SNG. 
Similarly, the Wisconsin Distributor 
Group maintains that the concept of 
permitting special cost recovery for 
above-market, inefficient synthetic gas 
supply costs is contrary to the goals of 
Order No. 636 to stimulate the domestic 
natural gas market and to provide 
customers access to market-priced gas 
supply. 

The Commission recognizes that 
providing a special cost recovery 
mechanism for these gas supplies 
departs from the market-oriented goals 
of Order No. 636, but it is consistent 
with the Commission's goal of providing 
a smooth transition from the prior 
regulatory environment to the new 
market-oriented environment This is 
particularly appropriate with respect to 
Great Plains gas because of the special 
circumstances and government 
involvement surrounding the Great 
Plains project. As in Transco , the 
Commission concludes that it is 
"reasonable for all of (the pipeline s] 
customers to share m the above-market 
costs of the nation s first large-scale 
synthetic fuels plant, whose 
technological benefits would have 
redounded to all future gas users • • • 
by increasing the supply of available 
gas/’ 488 Thus, the Commission adheres 
to its discussion on this issue. The 
Commission will consider any proposal 
by the pipelines for recovery of the costs 
of Great Plains gas, whether or not 
modeled on the proposal approved in 
Transco , 

13. LDC Bypasses 

A number of parties raise various 
concerns with respect to LDC bypasses. 
Several parties (United Distribution 
Companies, Northern Illinois Gas, and 
the State of Michigan) assert that the 
Commission should have established a 
policy or rule requiring that transition 
costs follow bypassing customers and/ 
or providing LDCs with relief in bypass 
situations such as a reduction in 
contract demand with the pipeline. On 
the other hand, the American Paper 
Institute and the Fuel Managers 


*** 55 FF.RC J 61.446 at p. 82.34T fT991 ). 


Association maintain that the 
Commission erred in providing an 
opportunity for LDCs to obtain relief in 
the event of a bypass. They assert that 
offering LDCs relief from bypass is 
protecting them from competitive forces 
and i9 contrary to the principles of 
competition discussed in Order No. 636. 

CNG asserts that because pipelines 
may confront bypass situations identical 
to those confronting LDCs, the 
Commission should clarify that pipelines 
may request the same relief as LDCs. 

Finally, the Iowa, Missouri and 
Wisconsin Commissions maintain that 
the Commission's proposed burden of 
proof on LDCs is misplaced. They urge 
that once an LDC shows that it has 
historically supplied a customer that is 
seeking to bypass its system, and has 
identified a rational method for 
allocating to that customer a portion of 
the transition costs that the LDC is 
required to bear under Order No. 636. 
then the burden should shift to the 
customer that is bypassing the LDC 
system to show that the proposed 
allocation is unreasonable or 
inequitable and that another allocation 
is more equitable under the 
circumstances. 

The Commission adheres to its views 
on this issue as set out in Order No. 636. 
The Commission will consider requests 
for relief on a case-by-case basis in the 
context of the new regime of this rule, 
but will not adopt a policy that would 
grant automatic relief in all 
circumstances. The factual 
circumstances surrounding an LDC 
bypass differ sufficiently that the 
Commission cannot justify a generic rule 
that would be appropriate in all 
circumstances. 

Finally, contrary to the assertions of 
the slate regulatory commissions, the 
Commission believes that it is fair for an 
LDC seeking relief in a bypass situation 
to show that there is a direct nexus 
between the bypass and the pipeline, so 
that the costs it seeks to avoid should be 
reallocated to the bypassing customer. 

On the other hand, the Commission will 
not allow bypass to be used simply as a 
means of avoiding the bypassing 
company’s fair share of transition costs. 

Finally, the Commission denies CNG's 
request for clarification. The 
Commission has provided pipelines a 
meaningful opportunity to recover their 
prudently incurred transition costs. The 
Commission does not believe it is 
appropriate for pipelines to obtain 
additional transition cost recovery on a 
case-by-case basis every time a shipper 
switches from one pipeline to another. 


14. Miscellaneous 

a. Non-cash consideration os GSR 
costs . PSE&G requests clarification that 
if pipelines realign their producer supply 
contracts by providing for discounted 
transportation or other non-cash 
consideration, they will not be allowed 
to recover the costs of such settlements 
as GSR costs. 

The precedents under Order Nos. 500 
and 528 governing recovery of non-cash 
consideration to reform gas supply 
contracts are applicable. 489 

b. Alternative recovery mechanisms. 
United Distribution Companies argue 
that Order No. 036 unduly restricts 
parties from negotiating alternative 
methods of transition cost recovery. 

CNG LDCs agree, and urge the 
Commission to withdraw its prescribed 
recovery mechanisms for transition 
costs, and grant the parties an 
opportunity to negotiate the means by 
which, transition costs are to be 
recovered. 

Order Nov 636 does not preclude 
parties from voluntarily agreeing to 
alternative mechanisms on the basis of 
the pipeline’s particular circumstances. 
However, in the absence of such 
voluntary agreement between the 
pipeline and the parties, Order No. 636 
will controL 

Western Resources (formerly KP&L) 
asserts that its pipeline supplier, 
Williams Natural Gas Company, entered 
into Us gas supply contracts to serve 
both Us firm and interruptible 
customers, and that many current 
shippers were interruptible sales and 
non-jurisdictional customers prior to 
Williams’ transition to open-access 
transportation, and argues that GSR 
costs should be recovered through a 
volumetric surcharge to reach those 
customers. 

A9 discussed above, interruptible 
shippers under a Part 284 blanket 
certificate will be subject to an 
interruptible rate that recovers 10 
percent of a pipeline’s GSR costs. 
Furthermore, as discussed below, when 
a pipeline unbundles its direct, non- 
jurisdictional sales, the unbundled 
transportation will be provided under 
the pipeline s Part 284 certificate, and 


••• See AMR Pipeline Company. 48 FERC f 61.140 
(1989) (non-cash consideration to settle take-or-pay 
contracts was recoverable through a take-or-pay 
recovery mechanism if it met the known and 
measurable standard). However, the only costs of 
transportation discounts that are recoverable 
through a take-or-pay mechanism are the costs of 
discounting below- the level of discount that the 
pipeline is giving other shippers at the time for 
competitive reasons. Natural Gas Pipeline 
Company. 5T FERC f 61.190 (1990). and United Gas 
Pipe Line Company. 51 FERC 61.320 at p. 62.065 
(1990). 
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will be subject to surcharges to recover 
Order No. 636 transition costs. 

c. Recovery of GSR costs through 
direct bill or exit fee. Phillips urges that 
50 percent of GSR costs and stranded 
facility transition costs should be 
recoverable through a direct bill or exit 
fee and that 50 percent should be 
recoverable through a demand 
surcharge. 4 ® 0 Phillips alleges that in 
today’s market, all transportation costs, 
including demand surcharges, are 
typically "netted-out" from the prices 
producers receive at the wellhead. 
According to Phillips, using a 100 
percent demand surcharge mechanism 
to recover GSR costs and stranded 
facility costs could leave producers 
absorbing the lion's share of the two 
largest elements of transition costs. 

For most gas sales, a demand 
surcharge will have no effect on the 
purchaser's decision to buy a certain 
increment of gas and will not affect 
wellhead prices. A customer that has 
entered a long-term contract is obligated 
to pay the monthly demand charges, and 
any demand surcharges, regardless of 
whether it purchases any gas. and 
regardless of what price it pays for the 
gas. In Order No. 636, the Commission 
provided that exit fees for recovery of 
GSR costs could be negotiated. 

However, the Commission will not 
require customers to pay exit fees or 
permit them to direct bill for the 
recovery of GSR costs. 

d. Effects of existing settlements on 
transition cost recovery. Washington 
Gas seeks clarification that Order No. 
636 does not void existing settlements 
approving restructuring and transition 
cost recovery, but that the viability of 
the settlements, in whole or in part, will 
be tested and determined in the 
separate pipeline restructuring 
proceedings. Washington Gas urges the 
Commission not to dismiss the 
possibility that existing settlements 
already reflect the maximum degree of 
achievable unbundling consistent with 
certificated firm service levels under 
section 7(c) of the NGA and prudent and 
reasonable transition cost levels. 
Washington Gas argues that any 
determination of the continued viability 
of existing settlements, and any findings 
that they violate section 5. should be 
made at the end. not at the beginning, of 
the restructuring proceedings. BG&E 
also seeks clarification that previously 
approved Order No. 528 settlements 


4 *° The Commission in Order No. 638 did not 
prescribe any generic recovery mechanism for 
stranded costs, but merely provided that pipelines 
could propose an appropriate means of recovering 
ail prudently incurred stranded costs in a general 
rate filing under section 4 of the NCA. 


remain binding and govern the 
treatment of any gas supply realignment 
or similar costs that fail to pass the 
Order No. 636 eligibility review. 

Atlanta Gas also seek assurances that 
ceilings under existing take-or-pay 
settlements will not be disturbed by 
permitting recharacterization as GSR 
costs under Order No. 636, nor will the 
protection against abandonment 
negotiated in the settlement of Transco's 
restructuring be disturbed. 

As noted in Order No. 636, the 
relationship between provisions of 
existing settlements and the provisions 
of Order No. 636 will have to be 
examined on a case-by-case basis. The 
Commission has and will provide all 
interested parties with an opportunity to 
present arguments on this issue on a 
pipeline by pipeline basis. However, as 
Washington Gas recognizes, 
settlements, like any other contracts, 
may be subject to revision if necessary 
to remedy violations of the NGA. 
However, Order No. 636 is not intended 
to affect the provisions of existing 
settlements governing recovery of take- 
or-pay costs under Order Nos. 500 and 
528. 

e. Credit for taking assignment of 
supply contracts. Illinois Power seeks 
clarification that customers taking 
assignments of producer contracts will 
receive a credit against the transition 
costs otherwise allocable to them. 

To avoid transition costs the 
Commission strongly encourages 
pipelines and parties to consider 
assignment of their gas supply contracts 
in their restructuring proceedings, where 
such assignments are mutually 
beneficial as a way of avoiding 
transition costs. However, the details of 
how the customers that accept such 
assignments should be treated in 
comparison to those that do not. as far 
as responsibility for transition costs, 
must be worked out in the restructuring 
proceedings. 

f. Transition cost recovery and 
retroactive ratemaking. The National 
Association of Gas Consumers argues 
that GSR costs. Account No. 191 costs 
remaining when a PGA mechanism is 
terminated, and "stranded costs" are 
past costs that will not recur during the 
period that the restructuring rates will 
be in effect, and that the ban on 
retroactive ratemaking prohibits 
collections of these cost9 from 
consumers. 

The ban on retroactive ratemaking 
should not prevent pipelines from 
recovering any of the transition costs 
arising from restructuring. GSR costs are 
the costs of reforming supply contracts 
under which gas will be available on a 


current basis. Unrecovered purchased 
gas costs relate to gas purchases in a 
prior period, but are recoverable on a 
deferred basis pursuant to the notice in 
this proceeding’s NOPR (and elsewhere) 
of pipeline customers' direct bill liability 
for such costs upon termination of the 
PGA mechanism. Liability for stranded 
costs is based on the availability of the 
pipeline's facilities for future use by the 
system even though they are not directly 
assigned for use by a specific customer. 

g. 100 percent recovery by pipelines 
and the "used and useful"principle. The 
CPUC argues that requiring a pipeline’s 
customers to bear all of the transition 
costs is contrary to the “used and 
useful" principle discussed in Order No. 
528-A as a justification for requiring 
equitable sharing. 

The Commission has described the 
reasons for its different policies for 
Order No. 528 costs and Order No. 636 
costs, supra. The analogy described in 
Order No. 528-A between pipelines' 
high-cost take-or-pay contracts and 
certain failed gas supply projects, which 
the Commission had concluded were not 
used and useful, does not apply to the 
transition costs recoverable under Order 
No. 636. which will be incurred as a 
result of the options granted to 
pipelines' customers and the improved 
quality of transportation services 
required under the provisions of that 
order. 

h. Sunset date for GSR costs and 
Order A Jo. 526 costs. The Illinois 
Commerce Commission urges the 
establishment of a sunset date on GSR 
cost recovery mechanisms because, it 
argues, as long as pipelines have the 
right to retroactively bill customers for 
these costs, they will be in a preferred 
position relative to other merchants. 

While the Commission in Order No. 
636 did not impose a sunset date for 
making filings to recover GSR costs, it 
encouraged parties to the restructuring 
proceedings to establish such dates on a 
case-by-case basis. Furthermore, the 
Commission indicated its intention to 
audit each pipeline's gas supply 
contracts three years after the effective 
date of the final rule, to ensure the 
pipeline’s diligent realignment efforts, 
unless the pipeline had agreed to a 
sunset date in the interim. 4 ® 1 The 


••' Order No. 636 at p. 30.459. n. 286. The 
Commission will clarify, as requested by Texas Gas 
Transmission Corporation, that the Commission 
audit of a pipeline s recovery of its GSR costs can 
be avoided if the pipeline and its customers agree ter 
a sunset date for filing for recovery of such costs 
within three years of the effective date of the 
pipeline’s compliance filing, rather than from the 
effective date of Order No. 636 itself. 
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availability of Order No. 630 surcharges 
on transportation to recover GSR costs 
is also limited, as noted earlier, to those 
costs attributable to customers' 
decisions during restructuring. 

Tejas claims that the Commission has 
apparently determined that, at some 
future date, the types of costs 
recoverable under Order No. 528 will 
become Order No. 636 transition costs, 
in effect establishing a sunset date for 
Order No. 528, and argues that the 
Commission was arbitrary and 
capricious in establishing such a sunset 
date sub silentio. Tejas urges the 
Commission to establish a rebuttable 
presumption that all GSR costs are 
appropriate for recovery under Order 
No. 528, rather than under Order No. 

636, unless the pipeline proves 
otherwise by a preponderance of the 
evidence. 

Tejas misunderstands Order No. 636 
on this issue. Order No. 528 costs cannot 
"become” Order No. 636 costs. 
Furthermore, the Commission has not 
established a sunset date for Filing to 
recover costs under Order No. 528. Until 
a pipeline is in full compliance with 
Order No. 036, it will recover its buyout 
and buydown costs under Order No. 

528. 

i. Firm transportation at fixed rates, 
discounts, and subject to caps. Tejas 
also objects to imposing demand 
surcharges on firm transportation 
customers that are not former sales 
customers. Tejas points out that, under 
Order Nos. 500 and 528, such customers 
were liable for volumetric surcharges, 
but not fixed charges. Under that policy, 
pipelines have agreed to provide firm 
transportation at fixed rates, and Tejas 
argues that the imposition of demand 
surcharges undermines the economics of 
those arrangements. 

Firm transportation customers under a 
pipeline’s Part 284 blanket certificate 
who pay more for firm transportation 
service enjoy the increased flexibility 
and reliability of the restructured Firm 
service, plus the ability to release 
capacity more easily and efficiently, 
whether or not they have ever been 
sales customers of the pipeline. If a 
pipeline agreed to provide 
transportation service at a Fixed rate, 
without a right to passthrough any 
surcharges or other cost increases, then 
the pipeline will have to bear the costs 
of the bargain it made. 

Natural asserts that it sometimes has 
to discount reservation fees and 
therefore should be permitted to reflect 
an adjustment for costs which are not 
recovered due to discounting and to 
extend the recovery period. ANR asks 
for authority to direct bill some of its 
GSR costs, because it has negotiated 


rate caps with certain firm 
transportation customers that will 
preclude recovery of a demand 
surcharge. 

The Commission will not relieve the 
pipeline of the consequences of the 
agreements it entered into to provide 
firm service at a discount or to bear the 
risk of increased costs for such serv ice 
by permitting it to shift transition costs 
to other customers. 

j. LDCs that buy gas from producers 
whose contracts they have paid to 
realign. The Pennsylvania PUC argues 
that it is inequitable to require LDCs to 
pay for the contract reformation costs 
incurred for gas not taken and then 
require them to go out and buy the same 
gas directly from the producer. 

Customers will not be required to take 
assignments of gas supply contracts 
from producers, under Order No. 636. 
LDCs will have the option to purchase 
gas directly from producers or continue 
purchasing from the pipeline, whichever 
they determine is in their best interests. 
It is not inequitable for LDCs to pay for 
some portion of the pipeline's cost of 
reforming its supply contracts, since 
they will realize the benefit from the 
availability of market-sensitive gas 
prices under the reformed contracts if 
they continue purchasing from the 
pipeline, or even if they do not, because 
of the effects on competition of prices 
under the pipeline’s reformed contracts. 

k. Stranded costs. The Iowa, Missouri, 
and Wisconsin Commissions seek 
clarification that just because a cost fits 
Order No. 636’s definition of a "stranded 
cost” does not mean that it was 
prudently incurred. Recovery of such 
costs should be disallowed, they argue, 
if they are the product of 
mismanagement, neglect, imprudence, or 
the like. The Commission grants this 
requested clarification. 

The NASUCA argues that stranded 
investment costs are costs associated 
with physical plant that is no longer 
used and useful and should therefore no 
longer be includable in the rate base. On 
the other hand, Williams seeks 
clariFication that the cost of abandoning 
certain facilities that will no longer be 
needed for rendering its restructured 
services as a result of the capacity 
reallocation process will be fully 
recoverable as stranded costs. 

LILCO asserts that creative pipelines 
will have opportunities to abuse Order 
No. 638's authorization to recover 
"stranded costs.” For example, they can 
rid themselves of unused gathering 
facilities in declining production areas, 
underutilized upstream capacity, and 
capitalized lease payments on 
properties held for future development. 
LILCO asks the Commission to impose a 


strict eligibility test on stranded costs to 
preclude recovery of such costs. 

Columbia asserts that some pipeline 
gathering and lateral facilities, and 
perhaps some products extraction 
facilities, will no longer be fully 
subscribed after restructuring, and 
requests the Commission to declare that 
the costs of such facilities may be 
recovered as stranded costs under 
Order No. 636. Columbia also seeks 
clariFication that the costs of liquidating 
its system supply storage inventory will 
be recoverable as transition costs. 

In Order No. 636, the Commission said 
that pipelines had to File to recover 
stranded costs in a general rate case. 
The Commission will consider 
arguments about whether particular 
facilities are used and useful, or whether 
the costs should be recoverable as 
transition costs, in the cases where the 
issues arise. 

l. Excess royalty reimbursement 
clauses . The Minerals Management 
Service of the Department of the Interior 
(MMS) requests that pipelines be 
allowed to recover as GSR costs under 
Order No. 636 the costs that arise from 
their contingent liability under earlier 
agreed to excess royalty reimbursement 
clauses. MMS says that it has decided to 
continue its past practice of requiring 
royalties to be paid on gross proceeds 
accruing to the producer from 
production, and that lessees have paid, 
and MMS has billed, and will bill, 
lessees of Federal and Indian lands for 
those portions of the take-or-pay 
settlement payments by pipelines that 
accrue to past or future production. 
Where pipelines included contingent 
excess royalty reimbursement clauses in 
their take-or-pay settlements with 
producers from such leases, they will be 
liable to reimburse the producers for 
such excess royalty payments. MMS is 
concerned that pipelines that have to 
make such payments to producers under 
their take-or-pay settlements may not be 
able to recover them under the 
provisions of Order No. 528 because of a 
December 31,1990 sunset date, and 
urges the Commission to correct this 
apparent oversight by permitting 
recovery of such costs under the 
mechanism for Order No. 636 GSR costs. 

As discussed above, there is no sunset 
date under Order No. 528. In addition, 
whether these costs are attributable to 
Order No. 636 restructuring will be 
decided on an individual pipeline basis. 

m. Transition cost recovery from 
direct sales customers. The Industrial 
Gas Users Conference seeks 
clarification that the Commission may 
not require the imposition of transition 
costs under Order No. 636 on direct 
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sales customers of a pipeline, because 
the Commission has no power to set 
direct sales rates. 

Although the Commission lacks 
jurisdiction over direct sales of natural 
gas, it has jurisdiction over the 
transportation component of direct 
sales, 492 and exercised that authority in 
Order No. 636 to require the embedded 
transportation service to be unbundled 
from the direct sales service. 493 Thus, 
transportation of direct sales gas from 
the unbundling point on pipelines with 
part 284 blanket transportation 
certificates will necessarily be under the 
authority of that certificate and subject 
to the Commission’s jurisdiction over 
Part 284 transportation rates. 494 
Therefore, transition costs recoverable 
through surcharges on Part 284 
transportation rates will be collectible 
from direct sales customers that use the 
pipeline’s open access transportation 
service, like any other shipper. 

n. Amortization period for recovery of 
GSR costs. The Fuel Managers 
Association requests the Commission to 
require pipelines to permit their firm 
transportation customers to extend their 
transition cost amortization period for at 
least fifteen years, subject to liability for 
the carrying costs. According to the Fuel 
Managers Association, such an 
extended amortization period will be 
very important to cogenerators and 
independent power producers who 
entered into long-term transportation 
contracts at fixed rates without 
anticipating a demand surcharge for 
GSR costs. 

The Commission will not specify a 
minimum or maximum period for a 
pipeline to amortize the collection of its 
GSR costs, but will leave that a 9 a 
matter that must be resolved on a case- 
by-case basis. However, the 
Commission strongly encourages the 
parties to use a shorter-term 
amortization, such as a thirty-six month 
period, in order not to prolong the 
transition. 

o. Bankrupt firm shippers and project- 
financed pipelines. Ozark Gas 
Transmission System (Ozark) wants a 
declaration that if the Commission 
rejects its other requests concerning 
existing shipper liability for released 
capacity, the Commission will permit 
the costs resulting from Ozark being 
declared in default of its indenture as a 
recoverable transition cost. Ozark 


4# * Mississippi River Transmission Corp. v. 

FERC. No. 91-1164 (D.C Or. July 21.1902). 

*** See the discussion of the Commission's legal 
authority over direct sales at ULA.3, and the 
clarification of the impact of Order No. 636 on direct 
sales at V.D.3. 

444 See United Gas Pipe Line Company. 50 FERC 
• 81.268 (1990). 


asserts that the Commission must also 
address the situation where a firm 
shipper rejects its T-l service agreement 
in a bankruptcy because it no longer 
needs the capacity as a result of Order 
No. 636, and Ozark is unable to collect 
the full amount of the minimum bill 
through that proceeding. 

The Commission is granting the 
clarification requested by Ozark 
concerning releasing shippers' liability 
on project financed pipelines, as 
discussed below, thus alleviating 
Ozark’s concern about default on its 
indenture. The question concerning a 
shipper in bankruptcy rejecting a service 
agreement can be dealt with when and 
if it arises in a proceeding. 

p. Maximum bid to exclude demand 
surcharges. NGSA argues that firm 
customers should not be allowed to 
evade their responsibility for demand 
surcharges through the capacity 
reassignment process, and asks the 
Commission to expressly state that for 
purposes of capacity reassignment, the 
maximum bid shall not include the 
assignor’s realignment surcharge. 

NGSA’s request is denied. For 
purposes of capacity reassignment, the 
maximum bid includes the assignor's 
realignment charge. 

q. Downstream customers' liability for 
upstream pipelines' transition costs and 
capacity. 

LJLCO requests the Commission to 
require a downstream pipeline’s share of 
an upstream pipeline’s transportation 
and transition costs to be allocated to 
downstream customers in proportion to 
their contract demand sales entitlement 
on the downstream pipeline. 
Furthermore, downstream customers 
choosing not to take the upstream 
capacity should be required to pay the 
net present value of their allocable 
share in the form of an exit fee. 

The Commission will address this 
issue when it arises in individual 
pipeline restructuring proceedings. 

r. Surcharge to recover new facilities 
costs. Questar asks that pipelines be 
permitted to implement a surcharge 
based on a balancing account to recover 
new facilities costs, because most of 
these costs will be incurred early in the 
restructuring process and pipelines 
should not have to defer recovery until 
they need to file a general rate case. 

Pipelines should seek to recover the 
costs of new facilities necessary to 
implement restructuring in a general rate 
case as soon as they need to. The 
Commission will not adopt a special 
mechanism for the recovery of new 
facilities costs and will deny Questar's 
request. 


s. Liability of pipeline under assigned 
gas supply contract. Marathon requests 
clarification that when a pipeline makes 
an assignment of a gas supply contract 
to one of its customers, the pipeline will 
remain liable on the contract unless the 
producer releases the pipeline. 

Whether a pipeline remains liable to a 
producer under an assigned gas supply 
contract depends on the terms of the 
contract. The Commission's 
encouragement to pipelines to assign 
their gas supply contracts would not 
affect those terms. 

c. Schedule and Procedures 

1. Notice to All Customers 

The APGA requests rehearing of the 
requirement of Order No. 636 that all 
LDCs must participate in their pipeline 
supplier’s restructuring proceedings or 
risk loss of their contracted-for capacity 
rights. APGA asserts that small publicly 
owned LDCs generally do not intervene 
and participate in Commission 
proceedings. APGA also states that 
many of the small LDCs will not receive 
actual notice of the pendency of their 
pipeline supplier's restructuring 
proceedings through publication of 
notice in the Federal Register. APGA 
urges the Commission to require 
pipelines to serve all of their customers 
with copies of the Commission’s notice 
of its new restructuring proceedings, 
along with a clearly drafted letter 
explaining the extraordinary nature of 
these proceedings and the capacity 
rights that will be at stake. Furthermore, 
APGA requests that small customers be 
afforded leave to intervene out of time 
to protect their rights after they receive 
actual notice of the restructuring 
proceedings. 

Under § 284.214(c), pipelines subject 
to Order No. 638 were required to 
initiate discussions by June 8.1992. 
concerning restructuring, with all of 
their customers and other interested 
parties that had intervened in the 
restructuring proceedings. On May 22, 
1992, the Secretary of the Commission 
issued a Notice of Procedures in ail 
restructuring proceedings advising 
pipelines of their obligation under rule 
2010 of the Commission’s rules of 
practice and procedure to serve a copy 
of their compliance filings on each 
person whose name is on the official 
service list, and any other person 
required to be served under law, or 
Commission rule or order. The 
Commission will clarify that a pipeline 
must serve a copy of its compliance 
filing in its restructuring proceeding on 
all of its customers, and the state 
regulatory commissions that regulate its 
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customers, whether or not they have 
intervened in that proceeding. 495 

In Order No. 636, the Commission 
strongly encouraged interested parties 
to intervene and participate in 
restructuring proceedings before 
pipelines file their compliance filings, 
and indicated that motions to intervene 
after those filings are made would be 
viewed with disfavor. Publication of 
notice of the institution of the 
restructuring proceedings in the Federal 
Register constitutes sufficient notice to 
any interested party. Lack of actual 
notice of the proceedings will not be 
sufficient grounds for granting late 
interventions. 

2. Extend the Procedural Schedule 

APGA asserts that the truncated 
procedural timetable for implementing 
Order No. 636 will overwhelm the 
resources of ail segments of the natural 
gas industry. Many parties will have to 
participate in restructuring proceedings 
on several pipelines simultaneously, and 
APGA asserts that it is not realistic to 
expect that this can be done well by the 
end of the year. The brief period for 
discussions between the pipeline’s 
deadline for serving its implementation 
plan summary on July 7,1992, and the 
deadlines for making compliance filings 
is the most troubling, according to 
APGA. Furthermore, APGA argues, the 
Commission has not allowed itself 
sufficient time for reviewing, analyzing, 
and approving or rejecting the 
compliance filings in time for the 1993- 
1994 winter heating season. According 
to the APGA, since the "no-notice” 
service on that LDCs will have to rely on 
to guarantee peak-day service to their 
customers is a new idea, yet to be 
fleshed out, the inadequate 
implementation schedule poses a threat 
to service reliability. 

Cincinnati Gas argues that because of 
the intensely compressed 
implementation schedule dictated by 
Order No. 636, LDCs will be effectively 
deprived of the ability to make informed 
choices about their gas purchasing 
decisions, or take advantage of all 
opportunities for long-term sales 
contracts in a competitive market—one 
of the main rationales for mandating 
restructuring. According to Cincinnati 
Gas. negotiations with producers and 
marketers also take considerable time, 
even when very few LDCs are seeking 
similar arrangements, and the truncated 
schedule for implementing Order No. 636 


495 See 18 CFR 154.18 (Posting) and 154.22 (Notice 
requirements). This clarification is also responsive 
to the concerns raised by the Ohio Consumers' 
Counsel in its request for reconsideration of the 
May 22.1992 notice. 


will prompt LDCs to turn to the pipeline 
for merchant service, thus thwarting the 
underlying purpose of the order. 496 
APGA and Cincinnati Gas both urge the 
Commission to extend the 
implementation schedule by at least 
twelve months. 

The Industrial Groups urge the 
Commission to show more flexibility in 
implementing the restructuring program, 
and not to allow pipelines to force their 
restructuring plans upon unwilling 
parties to the restructuring proceedings, 
nor shirk its responsibility to protect the 
public from unreasonable terms and 
conditions of service. The Industrial 
Groups are concerned that unless 
parties are given reasonable extensions 
of time to achieve true settlements, 
pipelines may submit unilateral or 
minority settlements and leave it to the 
Commission to sort out the disputes. 
Tenneco asserts that the changes 
mandated in Order No. 636 are 
revolutionary in concept, and parties 
will need a considerable amount of time 
to decide on their positions with respect 
to the issues before they can come to the 
bargaining table. 

After extended public input for over 
one year, Order No. 636 established 
certain deadlines for pipelines to initiate 
the process of implementing that order 
and stated its intention that pipelines 
complete the process in time for the 
1993-1994 winter heating season. The 
Commission established deadlines from 
October 1,1992 until December 31,1992, 
for pipelines to make compliance filings, 
and expressed its view and expectation 
that pipelines and interested parties 
would achieve a consensus on most 
features of the restructuring filings 
before they are filed. The Commission 
also stated that it respects the rights of 
pipelines and interested parties to differ 
over how the provisions of Order No. 

636 should best be implemented, and 
would establish procedures to achieve 
expeditious resolution of any contested 
issues. Pipelines are required to propose 
effective dates for the pro forma tariff 
sheets they submit with their 
compliance filings, but the Commission 
will determine the effective dates of the 
tariffs in those filings on a case-by-case 
basis. 

None of the requests for rehearing has 
presented any compelling reasons for an 
across-the-board postponement of the 


499 Cincinnati Gas also expresses particular 
concern about having to begin negotiations 
regarding restructuring of the Columbia's system, 
while Columbia’s bankruptcy is pending. The 
Commission has recently denied a motion by 
Columbia (supported by Cincinnati Gas) for an 
extension of its deadline for making Order No. 638 
compliance filings. Columbia Gas Transmission 
Corp., 60 FERC \ 61.047 (1092). 


deadlines for pipelines making their 
compliance Filings. And it is far too early 
for the Commission to determine 
whether there will be good reasons for 
delaying full implementation of Order 
No. 636 on a particular pipeline system 
beyond the 1993-1994 winter heating 
season. The transition required under 
Order No. 636 should be made by the 
entire pipeline industry in tandem, or as 
close in time as possible. In order to 
implement Order No. 636 successfully, 
all segments of the industry, and the 
Commission and its staff, will need to 
concentrate on the essential 
requirements of restructuring. Based on 
indications of activity in the 
restructuring proceedings so far, the 
Commission is confident that the natural 
gas industry can successfully 
concentrate its efforts in this regard, and 
that most pipelines, if not all, will be 
able to implement their restructured 
services within the time frame 
established by the Final rule. 

3. Implementing Rate Design Changes 
Under NGA Section 5 

The Wisconsin Distributor Group 
argues that the Commission doe9 not 
have authority to order pipelines to 
increase their rates in their restructuring 
compliance filings to implement the SFV 
rate design method. They argue that 
section 5(a) of the Natural Gas Act 
prohibits the Commission from ordering 
an increase in any rate in a currently 
effective schedule, unless in accordance 
with a new schedule Filed by the utility 
under the provisions of section 4 of the 
NGA. 497 Furthermore, they argue, a 
Filing to implement SFV should be a 
major rate case under section 4, 
requiring a full cost of service study, 
because implementation of SFV will 
affect substantially all of the 
jurisdictional rates, and will affect the 
pipeline’s risk and various other 
assumptions underlying its current rates. 

In Order No. 636, the Commission 
stated that where changes in rate design 
result in rate increases in certain 
components of the rates, or to certain 
customers or customer classes, even 
though they do not result in any overall 
increase in revenues, it would permit the 
increases in the compliance filing 
because it is related to a Commission 
directed modification in the pipeline’s 
rate structure, 496 citing ANR Pipeline 
Co. v. FERC 499 as support for this 
authority. APGA argues that the ANR 
case does not support such authority, 
noting that the proceeding involved in 


491 Atlanta Gas presents similar arguments. 
499 Order No. 638 at p. 30.485. 

499 863 F.2d 959 (DC. Cir. 1988). 
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that case, in which ANR was entitled to 
certain rate increases in connection with 
implementing an MFV rate design and 
eliminating its minimum bill, was 
initiated by the pipeline under section 4 . 

In fact, that proceeding began with 
ANR's filing to implement a rate 
decrease under section 4, but not to 
change its rate design. The Commission 
set the matter for hearing under both 
section 4 and section 5 of the NGA, 
which is its standard procedure, and 
ultimately made findings under the 
authority of section 5 that ANR’s rate 
design was unjust and unreasonable. 
ANR was ordered to revise its rates to 
implement the MFV rate design method 
and to remove its minimum bill 
prospectively. When ANR made its 
compliance filing pursuant to the 
Commission's Findings and order, it 
submitted an increased fixed-cost 
commodity charge to reflect the fact that 
with its minimum bill removed, the test 
period volumes for which it could bill 
would be fewer than the billable 
volumes under the minimum bill. Since 
ANR would no longer be recovering the 
minimum bill from one of its largest 
sales customers from which it collected 
a minimum bill during the test period, 
but which did not actually take all the 
volumes it had paid for under the 
minimum bill, ANR argued that it was 
entitled to a higher fixed-cost 
commodity charge in order to continue 
to recover all of its costs allocable to 
that charge from fewer billable volumes. 

The Commission rejected ANR's 
increased commodity charge on the 
grounds that it was not authorized by 
the Commission’s order requiring 
removal of the minimum bill and would 
violate the filed rate doctrine. The 
Commission further noted that ANR 
could File for a rate increase to reflect 
the reduced volumes under NGA section 
4 5 °° Thg cour t 0 f appeals reversed, 
concluding that the Commission had not 
rationally explained why its 
requirement that ANR’s minimum bill 
had to be removed would not authorize 
the removal of volumes attributable to 
the minimum bill for purposes of 
calculating the amount of the fixed-cost 
commodity charge. In its order on 
remand, the Commission acknowledged 
its subsequent recognition of the 
principle that rate design revisions that 
require reductions in one component of 
a pipeline’s rates will usually require 
simultaneous increases in some other 
component in order for the pipeline to 


600 ANR Pipeline Company. 40 FERC f 61.067 at 
pp. 61.204-5 (1987). 


recover its cost of service . 501 On 
remand, the Commission conceded that 
ANR should have been entitled to 
reduce its design volumes and increase 
its fixed-cost commodity charge to 
compensate for its loss of revenue from 
the elimination of its minimum bill, and 
indicated that but for the provisions of 
an intervening settlement ANR would 
have been authorized to impose a 
retroactive surchaige to recover that 
revenue . 802 

Thus ANR stands for the proposition 
that when the Commission orders a 
pipeline to implement a different rate 
design method that requires reductions 
in one component of the pipeline's rates, 
it must permit the pipeline to implement 
offsetting increases in some other 
component simultaneously in order for 
the pipeline to recover its cost of 
service, unless there are good reasons 
for prohibiting the simultaneous 
increases and requiring the pipeline to 
implement the needed increases in a 
separate section 4 proceeding. 

The Commission does not see any 
good reason for generally prohibiting 
pipelines from implementing 
simultaneously the decreases and 
offsetting increases in rates necessary to 
effectuate the just and reasonable rate 
designs required under Order No. 630. 
The Commission in Order No. 636 
specifically required the pipelines to 
design their rates using the cost of 
service and total throughput on which 
their rates in effect on the date of the 
compliance filing are based. Thu 9 , the 
Commission is not ordering, but is rather 
prohibiting, any revenue increases to the 
pipeline. In ordering pipelines to file pro 
forma tariff sheets indicating how they 
propose to implement the requirements 
of Order No. 636, the Commission is not 
ordering any increase in rates. When the 
Commission concludes that a pipeline’s 
tariff sheets and schedules are in 
compliance with Order No. 636, the 
Commission will generally exercise its 
discretion to permit, but not order, the 
pipeline to implement any offsetting 
increases in rates, or components of 
rates, simultaneously with the necessary 
rate decreases, in accordance with the 
new tariffs and schedules filed by that 
pipeline. This procedure accords with 
the plain meaning of section 5 , 
established Commission practice, 
common sense, and court decisions on 
the issue. 


•° 1 ANR Pipeline Company. 46 FERC f 61.004 
(1989). citing Tennessee Gas Pipeline Company. 46 
FERC 1 61.113 at p. 81.443 (1989). 
aot 48 FERC f 61.004 at pp. 60.010-11 (1989). 


4. Concurrent Consideration of Section 4 
Filing for Transition Costs 

1NGAA argues that a mechanism for 
recovery of transition costs needs to be 
finalized in conjunction with the 
restructuring proceeding, preferably 
through a special rate Filing, rather than 
a full blown section 4 rate case. In 
INGAA’s opinion, the final transition 
cost recovery mechanism developed in 
the rate proceeding should be part of the 
restructuring proceedings, and the 
Commission should not approve the 
compliance filing or settlement until the 
transition cost recovery mechanism is 
ready for implementation. K N Energy 
also suggests pipelines and their 
customers should be given an 
opportunity to reach a satisfactory 
resolution of the transition costs issues 
in the context of negotiated settlements 
in each pipeline’s restructuring 
proceeding, and objects to the 
requirement that certain transition costs 
may only be recovered by Filing a 
general rate case under section 4 of the 
NGA. Southern also argues for 
concurrent resolution of transition cost 
recovery issues with all other 
restructuring issues because customers 
will not be able to make informed 
choices about service options until they 
know the transition costs that will flow 
from those choices . 502 

CIG asserts that under Order No. 636, 
pipelines will begin incurring transition 
costs essentially immediately, and will 
face immediate and tremendous revenue 
losses unless they can modify their rates 
to recover these costs. CIG urges the 
Commission to allow pipelines to file 
rates to recover their transition costs to 
become effective at the same time it 
accepts the pipelines’ compliance tariff 
Filings in their restructuring proceedings. 

There are no insurmountable 
problems raised in these requests for 
rehearing, but also no simple answers. 
Pipelines are required to file their 
estimates of Order No. 636 transition 
costs and their proposals for recovery 
mechanisms as part of their compliance 
filings in the restructuring 
proceedings . 504 The mechanisms for 
recovering transition costs will be 
resolved in the restructuring 
proceedings, but the amounts to be 


aoi Northern Indians requests the Commission 
not to permit transition costs to be recovered under 
section 4 filings, so that recovery of such costs can 
be deferred until the Commission has determined 
they are just and reasonable. 

•°« 18 CKR 2R4.14(b)(3)(iii). The amount of 
transition costs a pipeline may file to recover will 
not be limited by the amount of such costs, it 
estimates in accordance with this section. (See 
CNG’s request for rehearing.) 








Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36213 


recovered through those mechanisms 
will not. 

Sales customers are permitted to 
reduce or terminate their sales 
entitlements during the restructuring 
proceedings, as well as release 
unneeded firm capacity if there is 
demand for it from other shippers, and 
to decide which of the pipeline's 
unbundled services they want, and what 
levels of service. The customers’ choices 
will affect the pipeline's transition costs, 
and the estimated charges to recover 
transition costs will affect the 
customers' choices. Thus, the 
Commission recognized in Order No. 638 
that the restructuring proceedings would 
necessarily be an iterative process. 508 
Pipelines will have to realign their gas 
supply contracts in view of their sales 
customers' final choices and will be 
entitled to recover their prudently 
incurred costs of realignment pursuant 
to separate section 4 rate filings. And 
pipelines may not begin collecting 
transition costs until after they are in 
full compliance with Order No. 636. The 
Commission will consider proposals by 
pipelines to initiate such recovery on a 
timely basis when such compliance is 
achieved. 608 

ANR seeks clarification that GSR 
costs may be recovered through limited 
section 4 rate filings, and that such 
filings will not be suspended for more 
than one day. consistent with the 
Commission’s practice for take-or-pay 
filings under Order Nos. 500 and 528. 
CNG also seeks to be able to file to 
recover all transition costs in a limited 
section 4 filing at the time of 
restructuring or whenever they arise. 
CNG asserts that pipelines will be under 
extreme pressure to settle prudence 
challenges and will be forced to make 
substantial concessions or engage in 
costly litigation for the mere possibility 
of recovering their transition costs. 
Furthermore, CNG asserts that 
conditioning the possibility of transition 
cost recovery on full compliance with 
Order No. 636 will ensure protracted 
litigation initiated by consumers who 
will have virtually no incentive to 
resolve the dispute through settlement. 

Carnegie asserts that it is unlikely to 
be able to recover 100 percent of its 
transition costs because only after it has 
fully implemented Order No. 636 will it 
be able to file to recover those costs. 
However, at that point. Carnegie asserts, 
its customers will have secured all the 
alleged benefits and will be in a position 
to challenge all transition costs without 
fear of losing any of the benefits. 


606 Order No. 630 at p. 30.455. 

506 As discussed above, pipelines may file to 
recover GSR costa under the terms of Order No. 528. 


Tenneco requests the Commission to 
establish streamlined procedures for 
challenges to prudence of GSR costs. 
Otherwise, they argue, the Commission 
will become mired in endless hearings 
on this issue. 

CNG LDCs are concerned that the 
procedural schedule will not permit 
adequate time for consideration of 
challenges to a pipeline’s prudence in 
incurring transition costs. CNG LDCs 
urge the Commission to follow a careful, 
case-by-case approach to the review of 
and subsequent implementation of the 
recovery of transition costs, even if it 
means going beyond the pipeline’s 
Order No. 636 compliance filing date. 

The Commission clarifies that 
pipelines may make limited section 4 
filings to recover GSR costs. 807 
Ordinarily, such filings will be permitted 
to become effective after a minimum 
suspension. Long-term suspensions of 
collection under such filings would not 
benefit consumers because it would 
merely postpone the beginning of the 
amortization period for a fixed amount 
of recoverable costs, with interest 
accruable on balances until paid. 808 The 
Commission does not intend for 
customers to have to forego legitimate 
challenges to a pipeline’s prudence in 
order to secure the benefits of 
restructuring. The possibility of such 
challenges constitute an important 
incentive for pipelines to negotiate 
vigorously to minimize their transition 
costs. Proceedings on prudence 
challenges are not constrained by any of 
the procedural deadlines of Order No. 
636. 

The Commission expects to develop 
standards for evaluating pipelines' 
prudence in restructuring, and will be 
amenable to proposals for expediting 
final rulings on challenges to prudence. 

Northern Illinois Gas urges the 
Commission to require each pipeline to 
file a new general rate case within a 
fixed period after restructuring in order 
to ensure that costs and throughput are 
adjusted to reflect the new services 
provided It also argues that, 
irrespective of any refiling requirement, 
it is essential that pipeline rates be 
continuously adjusted to reflect 
assigned Account No. 858 and storage 
capacity, the impact on cost-of-service 
of other transition steps, the allocation 


• 0T Pipelines may also file to direct bill 
unrecovered balances in Account No. 101 in a 
limited section 4 filing. Filing to recover stranded 
costs and new facilities costs must be made in the 
context of a general rate case. However, the 
Commission reiterates that there can be no recovery 
of transition costs until after the pipeline has fully 
complied with all the requirements of Order No. 636. 

See Trunkline LNG Company et at. 59 PERC f 
81.342 (1992). 


of costs to the deregulated pipeline 
merchant function, and other changes in 
inputs and outputs produced by Order 
No. 636 compliance. 

The statutory provisions of section 4 
and 5 of the NGA and the Commission’s 
regulations are adequate to provide 
pipelines, a9 well as interested parties 
or the Commission, opportunities to 
initiate rate changes in 
contemporaneously with restructuring 
proceedings whenever anyone deems it 
necessary. 

5. Using Current Cost of Service and 
Throughput for Compliance Filings 

Cincinnati Gas asserts that after the 
restructuring proceedings, the pipelines' 
costs are likely to be significantly 
altered, depending on the disposition of 
such assets as upstream pipeline 
capacity, storage capacity. ga9 supply 
related costs and other factors. 
Furthermore, their mix of services and, 
necessarily, their throughput will bear 
little resemblance t« their current 
throughput. Cincinnati Gas concludes, 
therefore, that requiring pipelines to 
base their rates for the restructured 
services on their current cost of service 
and throughput levels is completely 
illogical. 

The filings in restructuring 
proceedings are compliance filings to 
implement the Commission’s rulings 
under NGA section 5. The requirement 
that the restructuring filings must be 
based on the pipeline’s currently 
approved cost of service and throughput 
provides assurance that the compliance 
filings reflect only the restructuring 
required by Order No. 636, and not rate 
or revenue changes that are not required 
by the rule. However, as the 
Commission said in Order No. 636, 
pipelines may file notices of rate 
changes under section 4 of the NGA 
concurrently with their restructuring 
filings to reflect changes in costs or 
throughput, or to seek rate increases due 
to implementation of the rule, so long as 
they are not filed in the restructuring 
proceedings. 

6. Incentive Regulation 

A number of parties requested 
rehearing with respect to incentive 
ratemaking. Based upon the 
Commission's statement "that incentive 
ratemaking may be a better vehicle than 
exposure to risk for enhancing pipeline 
efficiency with respect to transportation 
costs," 509 the parties mentioned below 
assert that the issues of SFV rate design 
and incentive ratemaking are linked and 
must be considered together Certain 


•°» Order No. 636 at p. 30.438. 








36214 Federal Register / Vol. 57, No. 15Q / Wednesday, August 12, 1992 / Rules and Regulations 


parties [e.g. t AGD, ConEd, NIEP, and 
Peoples Natural Gas) argue that SFV 
and incentive ratemaking should be 
considered together in separate 
proceedings. Certain other parties 
(Brooklyn Union and the New York PSC) 
argue that a pipeline should not be 
allowed to implement SFV unless it also 
implements an incentive rate program. 

On the other hand, several parties 
(APGA, Illinois Commerce Commission, 
Marathon. Natural Gas Clearinghouse, 
Phillips, United Distribution Companies, 
and UGI) argue that incentive 
ratemaking proposals should not be part 
of the restructuring proceedings. They 
maintain that the proceedings will be 
difficult enough without the 
implementation of incentive ratemaking 
as an issue and that the inclusion of this 
issue will divert attention from the 
implementation of the requirements of 
Order No. 636. The parties are also 
concerned that incentive ratemaking 
proposals could be used as a bargaining 
chip by a pipeline to the detriment of its 
customers. 

In Order No. 636, the Commission 
recognized that: 

pipelines may want to utilize incentive 
ratemaking proposals a9 a competitive tool in 
the restructuring proceedings. Subject to the 
Commission's action in the final policy 
statement on incentive regulation, the 
pipelines may wish to file an incentive rate 
proposal along with its restructuring 
compliance filing. Any such incentive 
ratemaking proposal filed contemporaneously 
with the restructuring compliance filing 
should include sufficient detail to 
demonstrate the effect of the incentive rates 
on the straight fixed-variable (SFV) and 
unbundling objectives discussed above. 
Additionally, any incentive rate proposal 
must have the full support of the parties to 
the restructuring proceedings and be 
consistent with the Commission’s final policy 
statement, (footnote omitted) 6,0 

The Commission will not, however, 
mandate the use of an incentive 
ratemaking mechanism in conjunction 
with SFV as requested by Brooklyn 
Union and the New York PSC because it 
is not necessary to consider SFV and 
incentive ratemaking together. While the 
change to SFV may have some impact 
on a pipeline’s risk, and incentive 
ratemaking may be a way of 
encouraging efficiency other than 
exposure to risk, the Commission found 
in Order No. 636 that **SFV is but one 
aspect of risk analysis' and that the 
appropriate forum for risk analysis is a 
rate proceeding where all factors 
affecting risk are examined and the rate 
of return on equity is established. 511 


* >0 Order No. 636 el pp. 30.466-67. 

•* ' Order No. 636 al p. 30,437. 


7. Triennial Rate Review 

A number of LDCs (e.g., Con Ed, AGD, 
Illinois Power. Michigan Gas, APGA) 
and state agencies [e.g., New York PSC. 
State of Louisiana), and NASUCA argue 
that pipelines should continue to be 
subject to the three-year rate review 
currently required by § 154.303(e) of the 
Commission’s PGA (purchased gas 
adjustment) regulations. 512 They assert 
that the Commission did not give any 
reason for eliminating the requirement. 
They maintain that since the pipelines 
still retain monopoly pow er over the 
transportation system, a three-year rate 
review is essential to ensure that a 
pipeline’s transportation, storage and 
other non-gas rates continue to be just 
and reasonable. 

The Commission will not require 
pipelines to be subject to a three-year 
rate review. Under section 4 of the NGA, 
the Commission is required to ensure 
that rate changes filed by a pipeline are 
just and reasonable. Under section 5 of 
the NGA. if the Commission finds a rate 
to be unjust and unreasonable, after a 
hearing initiated upon complaint or its 
own motion, it must set the just and 
reasonable rate. Thus, the Commission 
examines the justness and 
reasonableness of rates under these two 
scenarios. The three-vear review was 
part of the PGA regulatory scheme—in 
exchange for the ability to change only 
one cost element pipelines had to agree 
to a reexamination of all their costs and 
rates at three-year intervals to assure 
that gas cost increases were not offset 
by decreases in other costs. It was not 
employed only because a pipeline has a 
monopoly. Since there is no comparable 
special rate adjustment mechanism here, 
there is no reason for the three-year 
review. In the Commission’s view the 
procedures provided under NGA 
sections 4 and 5, for ensuring that rates 
are just and reasonable, should provide 
sufficient protection to a pipeline’s 
customers under ordinary 
circumstances. 

On a different point, Llano argues that 
the Commission acted arbitrarily and 
capriciously in maintaining the three- 
year rate filing requirement for 
intrastate pipelines providing NGPA 
section 311 transportation while 
effectively eliminating the requirement 
for interstate pipelines. 

There may or may not be merit to 
Llano’s arguments, but intrastate rates 
are beyond the scope of this proceeding. 

8. Miscellaneous 

a. Rates in effect subject to refund 
when restructuring filings are mode. 


*'* 10 CFR 154.303(e). 


Gas Company of New Mexico requests 
clarification that if a pipeline’s rates in 
effect at the time the restructuring 
compliance filings are made are being 
collected subject to refund, the post- 
restructuring collections will also be 
subject to refund pending resollition of 
the pipeline’s pending rate proceeding. 

The Commission grants this 
clarification. 

b. A "reopener"provision in on 
existing settlement. LILCO states that a 
current rate settlement between it and 
one of its pipeline suppliers includes a 
"reopener” provision that permits 
throughput increases resulting from 
restructuring. LILCO seeks clarification 
that by requiring that new rates be set 
based on the currently effective total 
throughput, the Commission did not 
intend to abrogate LJLCO’s rights under 
the settlement to seek an adjustment in 
transportation rates based on changes m 
throughput. 

Since this is an issue that apparently 
pertains to only one settlement involving 
one pipeline, the Commission will not 
address it in this order. It may be raised 
in the pipeline’s restructuring 
proceeding. 

c. Discovery and procedural disputes. 
LILCO asserts that it is essential to have 
a mechanism or procedure in place for 
resolving disputes that may arise with 
respect to the exchange of necessary 
data or information, scheduling issues, 
and other problems, and recommends 
that each pipeline’s restructuring 
proceeding be assigned to an 
administrative law judge. LILCO 
proposes that the compliance filing be 
submitted to the judge for an initial 
finding, after consideration of 
comments, of whether it complies with 
Order No. 636. 

Tejas asks the Commission that 
parties to restructuring proceedings will 
have full discovery rights in order to 
verify the appropriateness of pipelines’ 
restructuring proposals. Tejas requests 
that discovery procedures be available 
immediately, because access to accurate 
and complete information will greatly 
facilitate the settlement process. 

The Public Service Company of 
Colorado 513 also request the right to 
utilize formal discovery procedures 
under Rule 401 et seq. of the 
Commission’s rules of practice and 
procedure, and that an administrative 
law judge be appointed to each 
restructuring proceeding to resolve any 
discovery disputes. 


• IS Public Service Company of Colorado. Western 
Gas Supply Company, and Cheyenne Light, Fuel 
and Power Company. 
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On June 24.1992. the Commission 
issued an order in this rulemaking 
proceeding establishing a discovery 
procedure for restructuring proceedings 
in response to a motion by Natural Gas 
Clearinghouse. 514 The Commission 
directed its staff in the restructuring 
proceedings to submit data requests to 
the pipelines to elicit information that 
parties would need to evaluate 
restructuring proposals, and required the 
pipelines to serve answers to those 
requests on all parties to the 
restructuring proceeding. The 
Commission also directed its staff to 
assist in resolving informally any 
disputes regarding such data requests, 
and provided that parties could present 
unresolved discovery disputes to the 
Commission after the pipeline has filed 
its compliance filing. Thus, the 
Commission has already addressed 
these rehearing requests. 

d. Opportunity to develop a record. 
Western Resources requests that a 
pipeline’s customers have an 
opportunity to make a record on 
contested items in pipeline restructuring 
proposals, and suggests the Commission 
encourage the use of alternative dispute 
resolution devices and set limited issues 
for hearing and decision on an 
expedited basis when such devices are 
not successful in resolving the issue. 
Western Resources asserts that 
pleadings on contested issues will not 
always provide an adequate record, 
because they do not afford parties the 
opportunity to test the merits of other 
parties’ arguments through discovery 
and cross-examination. 

Marathon seeks assurance that 
parties will be entitled to a trial-type 
evidentiary proceeding on issues in 
restructuring proceedings that turn on 
disputed material facts. Specifically, 
Marathon questions the Commission’s 
statement in Order No. 836 that 
restructuring proceedings will not be set 
for hearing before administrative law 
judges unless they are consolidated with 
other proceedings already pending 
before a judge. 515 Marathon argues that 
petitioners’ statutory due process rights 
under the NGA will be violated if they 
are denied the right to develop a record 
through a trial-type hearing. 

The Commission will establish 
appropriate procedures to resolve 
contested issues in restructuring 
proceedings. However, the Commission 
will not routinely set restructuring 
proceedings for hearing before 
administrative law judges. It should be 
possible in most such proceedings to 


4,4 59 FERC 1 01.351 (1992). 

4,4 Order No. 638 at p. 30.487. 


resolve disputed issues on the basis of 
adequate records without trial-type 
hearings. But the Commission will 
determine whether such a hearing is 
necessary in a particular restructuring 
proceeding on the basis of the nature of 
the disputed issues. 

e. Timing of compliance filings by 
downstream pipelines. Tenneco asserts 
that it is unreasonable for the 
Commission to expect downstream 
pipelines to restructure their services 
when they do not know what their 
upstream pipelines' services will look 
like, and suggests that downstream 
pipelines have an additional six to eight 
months to implement their restructuring 
initiatives. CNG also seeks rehearing of 
the requirement that downstream 
pipelines make compliance filings 
contemporaneously with those of their 
upstream pipelines. 

The Commission denies these 
requests. While there may be significant 
details to be worked out in restructuring 
proceedings. Order No. 636 provides 
very specific direction on its major 
features. Downstream pipelines can 
prepare their compliance filings with 
confidence that their upstream pipelines 
(which are subject to Order No. 636) will 
be required to comply with the same 
provisions of that order that the 
downstream pipelines are required to 
comply with. The Commission will 
consider any proposals by downstream 
pipelines to adjust certain provisions of 
their own restructuring filings in light of 
restructuring provisions implemented on 
their upstream pipelines as they are 
presented, but no basis has been shown 
for an across-the-board deferral of 
compliance by downstream pipelines. 

f. Requests for exemption from Order 
No. 636. OkTex asks that Order No. 636 
not be applied to it. because it is small 
(only eight miles of pipe) and provides 
transportation only. Various other small 
pipelines and ANR Storage Company 
(ANR Storage) also seek exemption from 
Order No. 636. ANR Storage asserts that 
it neither sells ga9. nor transports it on 
behalf of others, and that it does not 
have a blanket transportation certificate 
under part 284. 

Pipeline-specific requests of this 
nature should be raised in pleadings in 
the pipeline’s restructuring proceedings. 
They will not be addressed in this order. 
The Commission has terminated certain 
restructuring proceedings on grounds 
that pipelines were not jurisdictional 5,6 


North Penn Gas Company. 59 FERC l 01.258 
(1992). Inland Gas Company. Inc.. 59 PERC f 01.385 
(1992). and Green Canyon Pipe Line Company. 59 
FERC f 81.371 (1992) 


or had unique characteristics that render 
the restructuring requirements 
inapplicable. 517 

g. The Commission's staff in 
restructuring proceedings. The Public 
Service Company of Colorado also 
requests that the Commission’s staff be 
involved in the restructuring 
proceedings as an active player, and not 
just as a facilitator. They assert that 
over the years, many smaller customers 
of the pipelines have come to rely on the 
staff s active participation in 
Commission proceedings as a critical 
resource* 

The Commission’s staff is actively 
involved in restructuring proceedings 
and will continue to be so, as needed, 
throughout the course of those 
proceedings. However, the role of the 
staff in these proceedings is not the 
same as that of litigation staff in 
proceedings set for hearing before an 
administrative law judge. The staff 
involved arc serving as advisory staff to 
the Commission and are therefore 
subject to the ex parte rules. They will 
assist the parties in understanding how 
to comply with Order No. 636 and will 
advise the Commission on whether the 
pipelines and interested parties are 
implementing Order No. 636 on a timely 
basis, and whether the filings submitted 
by the pipelines constitute effective 
compliance with the final rule. 

h. Coercive settlement provisions. In 
Order No. 636, the Commission said it 
would not tolerate coercive provisions 
in a pipeline’s offer to settle a 
restructuring proceeding that have the 
effect of forcing parties to acquiesce in a 
settlement by threatening the denial of 
essential services. 518 Marathon argues 
that such coercive provisions pertaining 
to transition cost recovery should also 
be proscribed, citing a decision on a 
“cosmic” settlement for Tennessee Gas 
Pipeline Company where the 
Commission found that transition cost 
recovery provisions do not pertain to 
essential services. 519 

As the Commission said in Order No. 
638, a party may not be threatened with 
denial of essential services under 
restructuring for failure to agree to a 
settlement offer by the pipeline. 
However, if a party to a restructuring 
proceeding does not agree to a pipeline’s 
offer to compromise its contested claim 
for transition costs, the pipeline may file 
to recover the costs it claims, subject to 
Commission rulings on any challenge to 


4,7 Freeport Interstate Pipeline Company. 59 
FERC 1 01.378 (1992). 

4,4 Order No 838 at pp. 30.407-88. 

4,4 Tennoaaee Gae Pipeline Company. 59 FERC \ 
61.045 at pp. 01.171-175 (1992) 
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it9 prudence or protests to eligibility of 
the costs for recovery as Order No. 636 
transition costs. The availability of 
essential services will not be 
jeopardized by ongoing proceedings on 
contested transition co9t filings. 

i. Precedential effect of rulings on 
restructuring proceedings. Marathon 
requests that the Commission states that 
rulings in restructuring proceedings will 
have no precedential effect, similar to 
the statement usually made in approving 
settlements. Otherwise, parties that 
have an interest in these proceedings 
would have to intervene in or monitor 
all of the restructuring proceedings to 
protect their interests. As an alternative, 
Marathon suggests that the Commission 
provide public notice and an 
opportunity for comment whenever an 
issue of potentially generic applicability 
8ri9es in a restructuring proceeding. 

Commission rulings on contested 
issues in restructuring proceedings will 
have value as precedent, just as 
Commission rulings on the merits in any 
other type of proceeding. If a ruling in 
one restructuring proceeding appears to 
affect parties in other proceedings in 
which the same or similar issues are 
pending, the affected parties are free to 
argue that the precedent established in 
another proceeding should not be 
applied in their case. 

X. Impact on Project-Financed and 
ANGTS Prebuild Pipelines 

A. Project-Financed Pipelines 

Ozark objects to the provisions of the 
new section 264.242 of the Commission's 
regulations that require pipelines to 
offer to assign their firm capacity on 
upstream pipelines to their firm 
shippers. Because of the terms of its 
financing arrangement (indenture), 
Ozark’s lenders have the right to 
approve any other shippers that take on 
the minimum bill obligations currently 
borne by Columbia and Tennessee, and 
if either of these pipelines is relieved of 
its liability for its capacity on Ozark 
without the lenders approval, Ozark will 
be in default on the terms of its loan. 
Thus, Ozark seeks a ruling from the 
Commission that § 264.242 will not work 
to allow Columbia or Tennessee to 
assign their firm capacity on Ozark to 
another shipper until and unless that 
shipper has been approved by Ozark’s 
lenders in accordance with the terms of 
the indenture. 620 


ft *° Other pipelines make this same request: 
Trailblazer Pipeline Company. Northern Border 
Pipeline Company (Northern Border). Overlhrust 
Pipeline Company (Overthrust). U-T Offshore 
System (U-TOSJ. and Wyoming Interstate Company 
(Wyoming Interstate). 


A consortium of banks 621 that 
provided financing for Kern River, also a 
project-financed pipeline, seek 
clarification that shippers under existing 
firm transportation contracts will not be 
relieved of their contractual obligations 
as a result of the capacity reallocation 
process under Order No. 636 without the 
pipeline’s consent. 

The Commission will grant the 
requested clarification. Assignors of 
capacity on project-financed pipelines 
whose loan agreements require creditor 
approval of substitute shippers are not 
relieved of liability for assigned 
capacity, unless the project-financed 
pipeline agrees to release the assignor 
from such liability. Thu9, if creditor 
approval of the new shipper cannot be 
secured, the assigning shipper must 
serve as a guarantor of payments under 
the existing contract even though 
another shipper is assigned the capacity. 

B. ANGTS Prebuild Pipelines 

Foothills Pipe Lines, Ltd. (Foothills), a 
Canadian pipeline, urges the 
Commission to exempt the ANGTS 
prebuild project from Order No. 636 to 
the extent necessary to ensure that there 
will be no assignment, release, or 
reallocation of prebuild pipeline 
capacity without the prior agreement of 
all parties to the relevant prebuild 
import and resale contracts. Foothills is 
concerned that under § 284.242 of the 
Commission’s regulations, as 
promulgated in Order No. 636, Northern 
Natural and Panhandle Eastern Pipeline 
Company (Panhandle), both of whom 
are major purchasers of Canadian gas 
for transport through Northern Border, a 
component of the ANGTS prebuild 
project, could be required to assign their 
capacity on Northern Border to their 
firm customers, thus arguably excusing 
Northern Natural and Panhandle from 
purchasing Canadian gas from 
Northwest Alaskan Pipeline Company 
and, indirectly, from Pan-Alberta Ga 9 , 
Ltd. (Pan-Alberta). 

Foothills is also concerned that 
§ 284.14(e) of the new regulations would 
permit Pacific Interstate Transmission 
Company an opportunity during the 
restructuring proceedings to relinquish 
its prebuild capacity on PGT, Northwest, 
and El Paso, and permit Pan-Alberta 
Gas (U.S.) to relinquish its prebuild 
capacity on Northern Border. Finally, 
Foothills notes that the capacity release 
program under new § 284.243 would 
provide buyers of prebuihl gas ongoing 
opportunities to release their prebuild 
capacity to other shippers. Foothills 


* ai Barclays Bank. PLC. Canadian Imperial Bank 
of Commerce. Credit Lyonnais, and the Fuji Bank. 
Ltd. (Barclays). 


asserts that in each of these situations, 
there could be a decoupling of the 
prebuild transportation capacity from 
the prebuild gas purchase obligations 
which, together, provide the revenues to 
defray the cost of the Canadian prebuild 
investment. The Canadian prebuild 
investment includes not only the 
Foothills interprovincial pipeline 
facilities, but also intraprovincial 
pipeline facilities and substantial gas 
producing facilities. According to 
Foothills, permitting pipelines grounds 
to default on their purchase obligations 
to Canadian producers would violate 
various time-honored commitments by 
the Commission, the U.S.-Canadian 
Agreement on Principles, and Section 
9(d) of the Alaska Natural Ga3 
Transportation Act. 622 Foothills also 
expresses concern about the possibility 
that Northern Natural and Panhandle 
will Io9e needed capacity on their own 
systems through the unbundling and 
conversion process under § 284.284 and 
284.8(a)(4) of the new regulations. 

Foothills’ and Pan Alberta’s concerns 
about the rule’s effect on the prebuild 
shippers’ purchase obligations are 
misplaced. The rule does not alter 
contracts between shippers and their 
suppliers. Moreover, nothing in the rule 
is intended to disturb the United States 
government's commitment to the 
ANGTS prebuild. Foothills’ concern 
about Panhandle and Northern Natural’s 
capacity can be addressed in those 
pipelines’ restructuring proceedings. 

XI. Effective Date 

The amendments to the Commission’s 
regulations adopted in this order on 
rehearing will become effective 
September 11,1992. 

List of Subjects in 18 CFR Part 284 

Continental shelf, Natural Gas, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, the 
Commission denies rehearing in part, 
grants rehearing in part, clarifies Order 
No. 636 a9 described above, and amends 
part 284, chapter I, title 18, Code of 
Federal Regulations, as set forth below. 

By the Commission. Commissioner Moler 
dissented in part with a separate statement 


** a Pan Alberta makes very similar arguments m 
its request for rehearing. 
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attached. Commissioner Terzic concurred 
with a separate statement attached. 

Lois D. Cashell, 

Secretary . 

PART 284—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
ACT OF 1978 AND RELATED 
AUTHORITIES 

1. The authority citation for part 284 is 
revised to read as follows: 

Authority: 15 U.S.C. 717-717w; 15 U.S.C. 
3301-3432: 43 U.S.C. 1331-1356: 42 U.S.C. 

7101-7352: E.O. 12009. 3 CFR. 1978 Comp., p 
142 

2. In § 284.14, paragraph (b)(3)(iii) is 
redesignated as paragraph (b)(3)(v), new 
paragraphs (b)(3) (iii) and (iv) are added, 
and paragraph (e) is revised to read as 
follows: 

§ 284.14 Provisions governing pipeline 
restructuring. 

• • * • • 

(b) * * * 

( 3 ) • * • 

(iii) The compliance filing must 
include a cost-based sales rate for small 
customers that are entitled to purchase 
gas under a pipeline’s one-part, imputed- 
load-factor rate schedule on the 
effective date of a pipeline's blanket 
certificate under § 284.284, to apply for a 
period of one year from that date. 

(iv) (A) Except as provided in 
paragraph (b)(3)(iv)(B) of this section, a 
pipeline that offered a sales or 
transportation service to small 
customers with a one-part volumetric 
rate at an imputed load factor on May 
18,1992, must include tariff provisions in 
its compliance filing to charge a rate for 
firm transportation services under 

§ 284.8 on the same basis and under the 
same eligibility criteria as the small 
customer sales or transportation rate 
under the pipeline's last-approved tariff 
provisions for those services. 

(B) A pipeline may increase the 
permissible daily service levels for the 
small customer transportation rate up to 
10,000 Mcf or Dth per day. A customer 
that receives service under its small 
customer transportation rate may not 
ship gas under any interruptible 
transportation rate schedule available 
from the pipeline or ship gas as a 
replacement shipper on the pipeline 
under § 284.243, unless the customer has 
exhausted its daily levels of Firm 
transportation from the pipeline. A 
pipeline’s firm transportation service for 
small customers may not contain service 
conditions more restrictive than the 
restrictions permitted by paragraph 

(b)(3)(iv) of this section. 


(e) Adjustments to firm transportation 
sendee; automatic abandonment . (1) 

Any Firm shipper on a pipeline subject to 
this section must give notice to the 
pipeline during the pipeline's 
restructuring proceeding whether the 
shipper wants to retain, reduce, or 
terminate its contractual rights to Firm 
transportation service. 

(2) Except as provided in paragraph 
(e)(4) of this section, any firm shipper 
may reduce or terminate its contractual 
rights and obligations for Firm 
transportation service subject to this 
section, if the shipper gives notice of its 
desire to reduce or terminate service 
under paragraph (e)(1) of this section, 
and 

(i) The pipeline receives an offer for 
the available Firm transportation service 
from a creditworthy shipper that is 
equal to or greater than the rate the 
existing Firm shipper is contractually 
obligated to pay, up to the maximum 
rate, or 

(ii) The pipeline agrees to the 
reduction or termination of the existing 
Firm shippers’ contractual obligations. 

(3) Except as provided in paragraph 
(e)(4) of this section, a pipeline subject 
to this section may abandon Firm 
transportation service under a contract 
with a firm shipper 

(i) To the extent the shipper reduces 
or terminates its contractual obligations 
under paragraph (e)(2) of this section, or 

(ii) If, during the pipeline's 
restructuring proceeding, another 
creditworthy shipper offers a higher rate 
for the service than the existing-firm 
shipper, up to the maximum rate, which 
the existing shipper declines to match, 
and the pipeline is not contractually 
precluded from charging the higher rate 
to the existing firm shipper. 

(4) Paragraphs (e)(1)—(3) of this section 
do not apply to the Firm transportation 
service provided for a downstream 
pipeline subject to subpart B or G of this 
part on an upstream pipeline subject to 
subpart B or G of this part, unless the 
existing firm customers of the 
downstream pipeline concur in the 
decision of the downstream pipeline to 
reduce or terminate its Firm 
transportation service on the upstream 
pipeline. 

(5) The authority to abandon service 
under this paragraph is effective: 

(i) On the effective date of the 
contract to provide the service to 
another shipper, or 

(ii) On the effective date of the 
pipeline’s agreement to the reduction or 
termination of the existing Firm shipper’s 
contractual obligations. 

3. In § 284.221, the introductory text of 
paragraph (d)(2) is amended by 
removing the words “more than one 


year” and adding, in their place, the 
words “one year or more”, and 
paragraph (d)(2)(ii) is amended by 
removing the words “those terms” at the 
end of the paragraph and adding, in 
their place, the words “the terms of any 
such offer". 

4. In § 284.242, the first sentence is 
revised to read as follows: 

§ 284.242 Assignment of firm capacity on 
upstream pipelines. 

An interstate pipeline that offers 
transportation service on a firm basis 
under subpart B or G of this part must 
offer without undue discrimination to 
assign to its Firm shippers its firm 
transportation capacity, including 
contract storage, on all upstream 
pipelines, whether the firm capacity is 

authorized under part 284 or part 157. 

• « • 

5. In § 284.243. paragraphs (c) and (d) 
are revised, and a new paragraph (h) is 
added, to read as follows: 

§ 284.243 Release of firm capacity on 
interstate pipelines. 

* • • « • 

(c) Except as provided in paragraph 
(h) of this section, a firm shipper that 
wants to release any or all of its firm 
capacity must notify the pipeline of the 
terms and conditions under which the 
shipper will release its capacity. The 
firm shipper must also notify the 
pipeline of any replacement shipper 
designated to obtain the released 
capacity under the terms and conditions 
speciFied by the firm shipper. 

(d) The pipeline must provide notice 
of offers to release or to purchase 
capacity, the terms and conditions of 
such offers, and the name of any 
replacement shipper designated in 
paragraph (b) of this section, on an 
electronic bulletin board, for a 
reasonable period. 

• • * « • 

(h)(1) A release of capacity by a Firm 
shipper to a replacement shipper for any 
period of less than one calendar month 
need not comply with the notification 
and bidding requirements of paragraphs 
(c) through (e) of this section. A release 
under this paragraph may not exceed 
the maximum rate. Notice of a Firm 
release under this paragraph must be 
provided on the pipeline’s electronic 
bulletin board as soon as possible, but 
not later than forty-eight hours, after the 
release transaction commences. 

(2) A firm shipper may not rollover, 
extend, or in any way continue a release 
under this paragraph without complying 
with the requirements of paragraphs (c) 
through (e) of this section, and may not 
re-release to the same replacement 
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shipper under this paragraph until thirty 
days after the first release period has 
ended. 

6. In 9 284.282, a new paragraph (d) is 
added to read as follows: 

§ 284.282 Definitions. 

• * • * * 

(d) Small customer is a customer that 
purchases gas from a pipeline under the 
pipeline's one-part imputed load factor 
rate schedule on the effective date of the 
blanket certificate. 

7. In § 284^284. a new paragraph (e) is 
added to read as follows: 

§ 284.284 Blanket certificates for 
unbundled sales services. 
***** 

(e) Small customer cost-based rate. A 
pipeline that provided bundled sales 
service to a small customer before the 
effective date of the blanket certificate 
granted in paragraph (a) of this section 
is required to offer a sales service to 
that customer at a cost-based rate for 
one year from the effective date of the 
certificate. The obligation to sell at the 
cost-based rate expires one year after 
the effective date of the certificate. 

Editorial Note: The Appendix and the 
Commissioner’s statements will not 
appear in the Code of Federal 
Regulations. 

Appendix—Alphabetized Listing of Requests 
for Rehearing of Order No. 636 

Alabama Gas Corporation and 
Clarke-Mobile Counties Gas District 
Mississippi Valley Gas Company 
Mobile Gas Service Corporation 
North Carolina Natural Gas Corporation 
Public Service Company of North Carolina. 
Inc. 

Willmut Gas and Oil Company (Alabama 
Gas) 

Alabama-Tennessee Natural Gas Company 
(Alabama-T ennessee J 
American Paper Institute, bic. (American 
Paper Institute) 

American Public Gas Association (APGA) 
Amoco Production Company (Amoco) 

A NR Pipeline Company (Correction filed 5- 
13-82) (ANR) 

A NR Storage Company (ANR Storage) 

Arizona Electric Power Cooperative, bic. 

(Arizona Electric) 

Arizona Direct Customers 
Arkla, Inc. (Arkla) 

Associated Gas Distributors (Request for 
clarification filed 5-15-92) (AGD) 

Atlanta Gas Light Company and 
Chattanooga Gas Company (Atlanta Gas) 
Baltimore Gas and Electric Company (BC&E) 
Barclays Bank. PLC and 
Canadian Imperial Bank af Commerce 
Credit Lyonnais 
Fuji Bank, Ltd. (Barclays) 

Brooklyn Union Gas Company (Brooklyn 
Union) 

Brooklyn Union Gas Company 
Consolidated Edison Company of New 
York, Inc., 


Public Service Electric and Gas Company 
(Joint RequestJ 

Bryraore Energy, Inc. (Btyraore) 

Carnegie Natural Gas Company (Carnegie) 
Cascade Natural Gas Corporation 
and Washington.Water Power Company 
(Cascade) 

Centra Gas Manitoba, Inc. (Centra Gas) 
Cincinnati Gas & Electric Company 
The Union Light Heat and Power Company 
Lawrenceburg Gas Company 
Mountaineer Gas Company (Substitute 
copy with corrections filed 5-11-82) 
(Cincinnati Gas) 

Citizen Action 

Citizens Gas and Coke Utility (Citizens Gas) 
City Gas Company (City Gas) 

City of Colorado Springs, Colorado (Colorado 
Springs) 

City of Hamilton. Ohio (Hamilton) 

City of Vicksburg (Vicksburg) 

CNG LDCs (East Ohio Gas Company, River 
Gas Company, West Ohio Gas Company. 
Peoples Natural Gas Company. Virginia 
Natural Gas. Inc.. and Hope Gas, Inc.) 
CNG Transmission Corporation (CNG) 
Coalition Against Straight Fixed Variable 
(Coalition) 

Colorado Interstate Gas Company (CIG) 
Columbia Gas Distribution Companies 
Columbia Gas Transmission Corporation and 
Columbia Gulf Transmission Company 
(Columbia! 

Consolidated Edison Company of New York. 

Inc. (Correction filed 5-13-82) (ConEd) 
Delta Pipeline Company (Delta) 

Department of the Interior. 

Minerals Management Service (MMS) 
Destfic Energy. Inc. (Destec) 

Edison Electric Institute (Edison Electric) 
Elizabethtown Gaa Company (Elizabethtown) 
El Paso Natural Gas Company (El Paso) 
Equitrans, Inc. (Equitrans) 

Fertilizer Institute 

Florida Power and Light Company (Florida 
Power! 

Foothills Pipe Lines Ltd. (Foothills) 

Fort Pierce Utilities Authority and 
City of Vero Beach (Fort Pierce) 

Fuel Managers Association 
Gas Company of New Mexico 
Great Lakes Gas Transmission Limited 
Partnership (Great Lakes) 

Hadson Gas Systems, Inc. (Corrected pages 
filed 5-12-92) (Hadson) 

High Island Offshore System (HIOS) 

Illinois Commerce Commission 
Illinois Power Company and 
Northern States Power Companies (Illinois 
Power) 

Independent Petroleum Association of 
America and 

Cooperating Associations (LPAA) 

Indiana Gas Company. Inc. (Indiana Gas) 
Indicated Shippers 
Industrial Gas Users Conference 
Industrial Croups (Process Gas Consumers 
Croup. American Iron and Steel Institute. 
Georgia Industrial Croup, Association of 
Businesses Advocating Tariff Equity. 
California Industrial Group. California 
Manufacturers Association, and 
California League of Food Processors) 
Interstate Natural Gas Association of 
America (INGAA) 

Kansas Corporation Commission (KCC) 


Kentucky Ohio Gas Company (Kentucky 
Ohio) 

Kem River Gas Transmission Company (Kern 
River) 

K N Energy. Inc. (K N Energy) 

Laclede Gas Company (Laclede) 

Llano. Inc. (Llano) 

Long Island Lighting Company (ULCO) 
Marathon Oil Company (Letter filed 5-11-92) 
(Marathon) 

Maryland People's Counsel 
Memphis Light, Gas and Water (Memphis 
Light) 

Michigan Gaa Utilities Division of UtiliCorp 
United Inc. (Michigan Gas! 

Midcon Marketing Corporation (Midcon 
Marketing) 

Midland Cogeneration Venture Limited 
Partnership (Midland Cogeneration) 
Mobil Natural Gas Inc (Mobil) 

Municipal Gae Authority of Georgia 
National Association of Gas Consumers 
National Association of State Utility 
Consumers Advocates (NASUCA) 
National Association of Regulatory Utility 
Commissioners. Inc. (NARUC) 

National Fuel Gas Supply Corporation 
(National Fuel) 

National Independent Energy Producers 
(NIEP) 

Natural Gaa Clearinghouse 
Natural Gas Pipeline Company of America 
(Natural] 

Natural Gas Supply Association/Indicated 
Producers (NCSA) 

New England Gas Distributors 
New England Power Company (New England 
Power) 

New England Power Company in support of 
Northeast Energy Associates, etaL 
New Jersey Natural Gas Company (New 
Jersey Natural) 

New York State Electric and Gas Corporation 
(NYSE&C) 

Northeast Energy Associates and 
North Jersey Energy Associates (Northeast 
Energy) 

Northern Border Pipeline Company (Northern 
Border) 

Northern Distributor Croup 
Northern Illinois Gas Company and 
Peoples Gaa Light and Coke Company 
North Shore Gas Company (Northern 
Illinois. Gaa) 

Northern Indiana Public Service Company 
(Northern Indiana) 

Northern Natural Cas Company (Northern 
Natural) 

Northwest Natural Gas Company (Northwest 
Natural) 

Northwest Pipeline Corporation (Northwest) 
Official Committee of Unsecured Creditors of 
the Columbia Cas Transmission 
Corporation (Columbia Unsecured 
Creditors) 

OkTex Pipeline Company (OkTex) 

O&R Energy. Inc. (O&R Energy) 

Overthrust Pipeline Company (Overthrust) 
Ozark Gas Transmission System (Ozark) 
Pacific Cas and Electric Company (PG3 E) 
Pacific Gas Transmission Company (PGT) 

Pan-Alberta Cas Ltd. (Pan Alberta) 

PEC Pipeline Group (PEC Croup) 

Pennsylvania Public Utility Commiss’on 
(Pennsylvania PUC) 
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Peoples Gas System. Inc. (Peoples Gas) 
Peoples Natural Gas Company (Peoples 
Natural Gas) 

Philadelphia Electric Company (Philadelphia 
Electric) 

Phillips Petroleum Company and 
Phillips Gas Marketing Company 
GPM Gas Corporation (Phillips) 

Potomac Electric Power Company (PEPCO) 
Public Service Commission of the 

Commonwealth of Kentucky (Kentucky 
PSC) 

Public Utilities Commission of the State of 
California (CPUC) 

Public Service Commission of the State of 
New York (New York PSC) 

Public Service Company of Colorado and 
Western Gas Supply Company 
Cheyenne Light. Fuel and Power Company 
(Public Service Company of Colorado) 
Public Service Electric and Gas Company 
(PSE&G) 

Questar Pipeline Company (Questar) 

Reynolds Metal Company (Reynolds) 
Rochester Gas and Electric Corporation 
(Rochester Gas) 

South Carolina Pipeline Corporation (South 
Carolina Pipeline) 

Southern California Edison Company (SoCal 
Edison) 

Southern California Gas Company (SoCal 
Gas) 

Southern Indiana Gas and Electric Company 
(Southern Indiana) 

Southern Natural Gas Company (Southern) 
Southwest Gas Corporation (Southwest Gas) 
Spot Market Corporation of The State of 
Texas (Spot Market Corporation) 

State of Louisiana 
State of Michigan and 
Michigan Public Service Commission (State 
of Michigan) 

State Regulatory Commissions 
(Iowa. Missouri, and Wisconsin) (Iowa. 
Missouri and Wisconsin Commissions) 
Tejas Power Corporation (Supplemental Hied 
5-20-92) (Tejas) 

Tenneco Gas (Tenneco) 

Tennessee Small General Service Customer 
Group 

Columbia Small Customer Group 
(Tennessee and Columbia Small 
Customers) 

Texas Gas Transmission Corporation (Texas 
Gas) 

Three State Agencies 
(Montana Consumer Counsel. South 
Dakota 

Public Utilities Commission, and the 
Montana Public Service Commission) 
(Montana Agencies and South Dakota 
Commission) 

Trailblazer Pipeline Company (Trailblazer) 
Transcontinental Gas Pipe Line Corporation 
(Transco) 

UCl Utilities. Inc. (UGI) 

United Distribution Companies 
United Gas Pipe t.ine Company (United) 

U-T Offshore System (UTOS) 

Virginiu Electric Power Company (VEPCO) 
Washington Cas Light Company (Washington 
Gas) 

Western Resources. Inc. (Western Resources) 
Wisconsin Distributor Group 
Wyoming-Califomia Pipeline Company 
(V/yCal) 


Wyoming Interstate Company. Ltd. 

(Wyoming Interstate) 

Moler. Commissioner, dissenting in part: 

I am pleased that in Order No. 638-A we 
have adopted many changes in response to 
concerns about requiring straight Fixed 
variable rate design. However, I must dissent 
from two aspects of the order on rehearing: 
the level of the transition costs allocated to 
interruptible customers, and the 20-year 
contract term "cap" for the right of first 
refusal. 

Order No. 636-A rests on the rationale that 
the current regulatory climate is unworkable 
and results in “anticompetitive consequences 
for all segments of the industry and 
consumers." 1 * Thus, the rule is necessary to 
create “a modern, viable natural gas industry 
specifically fashioned to the needs of all gas 
consumers and the Nation * * * 8 * 

Because the rule is aimed at providing 
benefits to o//segment8 of the industry. 3 I 
believe that all segents of the industry should 
bear an equitable share of the transition costs 
that will inevitably occur as a result of this 
rule. Simply put, 1 do not believe the rule 
meets that test. 

Some state commissions suggested a 
volumetric surcharge for the recovery of gas 
supply realignment costs. 4 I believe that 
adopting their suggestion would have been 
wiser than the *T0 percent solution" adopted 
by the majority. That approach, a 10 percent 
allocation of gas supply realignment costs to 
interruptible customers, does not reflect the 
benefit that these customers are receiving 
from the industry restructuring. The Figures 
show that at least half of the pipeline 
deliveries to market are under IT rate 
schedules. 5 * To require these customers to 
now bear only 10 percent of the gas supply 
realignment costs (and these do not 
encompass all transition costs) is not 
equitable. 5 

I have come to the conclusion that a 
volumetric surcharge, with a true-up 
mechanism, most fairly reflects an equitable 
sharing of the gss supply realignment costs 
that will result from the rule among all 
segments of the industry who will benefit 
from the rule. I realize that the volumetric 
surcharge somewhat undercuts the 
Commission’s goal of lowering usage charges, 
but I find convincing the California Public 
Utilities Commission’s argument that even 
the 75 percent volumetric surcharge presently 
in place under Order Nos. 500 and 528 for 


1 Order No. 636-A. slip op. at 35 (emphasis 
added). 

* Id. a! 2 (emphasis added). 

3 Id at 35, 37-38, 40-41. 

4 Eg.. CPUC: Illinois: Iowa. Missouri and 
Wisconsin: Slate of Michigan: and New York PSC. 

0 Order No. 636-A. slip op. at 30. n.4t. 

* 1 must point out that, while the 10 percent cost 
allocation mechanism to IT service provides for 
some kind of "true-up" mechanism (Order No 636- 
A at 5. n-5 and 353). the mechanism is net tied to IT 
service. Thus, while 10 percent of ihe costs could be 
allocated to IT service, if only 5 percent aro 
collected (say over the next 2 years) there ts nothing 

to prevent the pipeline from allocating the 
remaining 5 percent to firm service in the future. 
While I support a true-up mechanism to prevent 
absorption of costs by the pipeline, it should be tied 

to the service that the costs are allocated to. 


take-or-pay costs has resulted in only 
moderate customer impacts (4$/dth for El 
Paso and lf/dth forTranswestem). 7 If my 
colleagues are right, most of the costs of 
contract reformation are behind us. 

Therefore, gas supply realignment costs 
should not approach the level of take-or-pay 
costs under Order Nos. 500 and 528. Thus, I 
believe that a 25 percent volumetric 
surcharge on all throughput volumes, with a 
true-up mechanism, best achieves the goal of 
spreading gas supply realignment costs 
among all segments of the industry'. 

My second problem is the majority’s 
decision to unnecessarily hobble LDCs in 
exercising their right of first refusal. In Order 
No. 636, the Commission adopted a 
requirement that the existing customer match 
the contract term, without specifying the 
length of term it must match, as w r ell as the 
price. 8 In Order No. 836-A. the majority has 
determined that a 20-year contract term is an 
appropriate cap on the contract term because 
it is the "traditional length of long-term 
contracts," and several recent contracts have 
been for 20-year terms.® 

1 cannot agree to such a blatantly anti-LDC 
rule. Almost all of the LDCs requested that 
the contract term be capped at 5 years 
because bidders could take capacity’ away 
from them by offering a longer contract term, 
thus endangering their ability to meet their 
service obligation. The record simply does 
not support a 20-year term. I believe that 
basing the selection of the 20-year term upon 
an "historical’’ basis is ludicrous—the entire 
thrust of the rule is toward the future, not the 
past. Finally. 1 Find that using as precedent 
cases involving contracts for new pipeline 
capacity not to be compelling support for the 
20-year term that existing capacity holders on 
existing pipelines must match. 

Any generic regulation must, to a certain 
degree, be procruatean. Here, though, by 
providing that only 10 percent of the gas 
supply realignment costs be borne by IT 
customers, the majority cuts too short and by 
inflicting a 20-year contract term cap on the 
right of first refusal, the majority stretches 
too long. Therefore. I must dissent on these 
two aspects of Order 636-A. 

Elizabeth Anne Moler. 

Commissioner. 

Terzic. Commissioner, concurring: 

I must concur in this extensive rehearing 
order. W'hile I believe that the country' needs 
the certainty inherent in this major and 
unprecedented order. I continue to believe 
that the ullimate success of the Order No. 636 
process will depend on the level of flexibility 
the Commission and the staff on its behalf 
allow in implementation of the substantive 
provisions of this order. In this regard I 
reiterate my belief that many of the criticisms 
leveled at the rule should have been, and 
could have been, addressed by allowing for 
more flexibility in the rule. 

W’hile the rule adopts some flexibility with 
respect to historically sensitive issues, such 
as small customer gas sales and rales, it 


1 Order No. 636-A. slip op. at 351. 

• Order No. 636 at 30.449-450. 

• Order No. 636-A. slip op. at 306. 
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rigidly continues to preclude such requested 
options as: a minimal level of residual 
bundled sales service and use of rate designs 
other than SFV for cost allocation and billing 
purposes. Further, the rule attempts to decide 
issues that 1 think should be left to individual 
restructuring proceedings [e.g., whether bids 
for released capacity should be capped at a 
given number of years), where there is 
superior expertise and factual basis for a 
decision as to the specifics. This point 
comports with the rule’s too rigid one-size- 
fits-all aspects. This I find surprising from the 
Commission, which should have a lesser 
rather than greater affinity for "command and 
control" type regulation, which this rule 
imitates in its level of detail for some 
treatments. 

Thus, while the rule adopts what can be 
characterized as an opportunity for 
flexibility, with respect to a minuscule 
percentage of the industry's load, it retains 
inflexibility with respect to major parts of the 
pipeline industry’s operations. The decisions 


here achieve a level of precision that may 
leave little left to negotiate in the 
restructuring process and may, in fact be 
wrong for the particular system and its 
customers. 

In sum. a major problem with this 
rehearing order and its predecessor lies not 
so much in the substance of the calls, but in a 
nagging belief that, based on the open 
meeting discussions and treatment of the 
companion orders, the 636 orders will be 
implemented by this Commission and its staff 
in a Procrustean manner. I fear that there 
may be little room left for true negotiation in 
the restructuring process. If there is some 
room left to maneuver, I am not optimistic 
that this Commission will sanction the results 
of such negotiations, if they in any way 
deviate from the particular treatments 
contemplated and specified in the 636-A 
order. 

I suspect that despite the nods to flexibility 
in the rehearing order and the rhetoric 
accompanying the voting process, little room 


exists to accommodate such things as 
changes in rate design and other treatments 
based on pipeline system operational 
differences and customer wishes. 

I hope I am wrong. The situation can 
possibly be remedied in practice, when? it 
has not been in this document. That is why l 
can concur. Today's accompanying vote on 
the ANR settlement in Docket No. RS92-1- 
001 gives me cause to wonder. It should give 
the industry and state regulators cause to 
wonder too. However, denouement of the 
Order No. 636 sago is a: long way off. Thus, 
ever optimistic. 1 will continue to push for 
flexibility in implementation, keeping in mind 
that, flexibility in regulation, in this case., is in 
the public interest. 

Branko Terzic. 

Commissioner. 

|FR Doc. 92r-18775 Filed 8-11-92; 8:45 amj 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard r 

33 CFR Parts 155 and 157; 46 CFR 
Parts 30, 32, 70, 90, and 172 

[CGD 90-051] 

RIN 2115-AD61 

Double Hull Standards for Vessels 
Carrying Oil In Bulk 

agency: Coast Guard, DOT. 
action: Interim final rule. 

summary: Pursuant to the Oil Pollution 
Act of 1990 (“OPA 90” or “the Act”), the 
Coast Guard is adopting standards for 
double hulls on vessels carrying oil in 
bulk as cargo or cargo residue that are 
constructed or undergo a major 
conversion under contracts awarded on 
June 30.1990 or later. The Coast Guard 
is also issuing standards for double hulls 
on vessels carrying oil in bulk as cargo 
or cargo residue that have been 
constructed or have undergone a major 
conversion under earlier contracts. The 
Act requires these vessels to have 
double hulls according to a timetable 
commencing in 1995. This rule provides 
the shipping and shipbuilding industries 
with interim standards in order to meet 
the double hull requirement, 
dates: This interim final rule is effective 
on September 11,1992. Comments on 
this interim final rule must be received 
on or before October 13,1992. 
addresses: Comments may be mailed 
to the Executive Secretary, Marine 
Safety Council (G-LRA/3406) (CGD 90- 
051), U.S. Coast Guard Headquarters, 
2100 Second Street, SW., Washington. 

DC 20593—0001, or may be delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 

The Executive Secretary maintains 
the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.S. 
Coast Guard Headquarters. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Stephen M. Shapiro, Merchant 
Vessel Inspection and Documentation 
Division (G-MVI-2), telephone (202) 
267-1181. 

SUPPLEMENTARY INFORMATION: 

Request for Comments 

The Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their name 
and address, identify this rulemaking 


(CGD 90-051), the specific section of the 
rule or related documents to which each 
comment applies, and give a reason for 
each comment. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope. 

The Coast Guard will consider all 
comments received during this comment 
period. The rule may be changed in view 
of the comments. 

The Coast Guard plans no public 
hearing. However, persons may request 
a public hearing by writing to the 
Marine Safety Council at the address 
under •addresses.” If it determines 
that the opportunity to make oral 
presentations will aid this rulemaking, 
the Coast Guard will hold a public 
hearing at a time and place announced 
by a later notice in the Federal Register. 

Drafting Information 

The principal persons involved in 
drafting this document are Mr. Stephen 
M. Shapiro, Project Manager, Office of 
Marine Safety, Security, and 
Environmental Protection, and Mr. 
Nicholas E. Grasselli, Project Counsel, 
Office of Chief Counsel. 

Regulatory History 

On December 5,1990, the Coast Guard 
published a notice of proposed 
rulemaking entitled “Double Hull 
Standards for Tank Vessels Carrying 
Oil” in the Federal Register (55 FR 
50192). On September 6.1991, the Coast 
Guard published a notice in the Federal 
Register (56 FR 44051) to reopen the 
comment period for this rulemaking. On 
August 29,1991, the Coast Guard 
published a notice in the Federal 
Register (56 FR 42763) announcing a 
public meeting to obtain the views of 
interested parties regarding the scope of 
the environmental assessment. This 
notice w£s supplemented with direct 
mailings of approximately 150 copies of 
the announcement to various 
governmental, industrial, and 
environmental groups. The Coast Guard 
subsequently held the scoping meeting 
on September 26,1991. On January 15. 
1992 the Coast Guard published a notice 
in the Federal Register (57 FR 1854) 
announcing the availability of the 
Interim Regulatory Impact Analysis 
(Interim RLA) and Environmental 
Assessment (EA). In response to these 
various notices, the Coast Guard 
received a total of 112 letters 
commenting on this rulemaking. One 
letter requested that the Coast Guard 
conduct public hearings on this rule. The 
Coast Guard determined that, apart 
from the scoping meeting for the 
environmental assessment, the 
opportunity to make oral presentations 


would not aid this rulemaking. 
Therefore, a public hearing was not 
held. 

Background and Purpose 

Section 4115 of the Oil Pollution Ac! 
of 1990 (Pub. L. 101-380) added section 
3703a to title 46 U.S. Code. Section 
3703a(a) requires a double hull to be 
fitted on a vessel carrying oil in bulk as 
cargo or cargo residue. (Note: hereafter, 
a “vessel” refers to any vessel carrying 
any quantity of oil in bulk as cargo or 
cargo residue; refer to paragraph 1 of the 
”Discussion of Comments and Changes ” 
for a discussion of vessels covered 
under the Act.) A vessel that is 
constructed or undergoes a major 
conversion under a contract placed on 
June 30.1990 or later must have a double 
hull fitted at the time of construction or 
major conversion (with certain 
exceptions in the Act). An existing 
vessel that is constructed or that 
undergoes a major conversion under an 
earlier contract must be fitted with a 
double hull in accordance with a 
timetable in 46 U.S.C. 3703a(c)(3), which 
commences in 1995. 

Section 3703a does not provide 
technical standards for a double hull. 
This rule provides the shipping and 
shipbuilding industries with standards 
in order to meet the double hull 
requirement. 

On September 21,1990, the Coast 
Guard issued Navigation and Vessel 
Inspection Circular (NVIC) No. 2-90. 

This NVIC provides policy guidance on 
double hull construction for a vessel 
undergoing construction or major 
conversion under a contract awarded on 
or after June 30,1990, but prior to the 
effective date of this rule. A vessel 
which is built to plans that have been 
approved in accordance with NVIC 2-90 
under a contract awarded before the 
effective date of this rule will satisfy the 
double hull requirements in this rule. 
NVIC 2-90 may not be used for a vessel 
which undergoes construction or major 
conversion under a contract awarded on 
or after the effective date of this rule. 

A substantial amount of oil imported 
to the United States is transported 
aboard foreign flag vessels. Since the 
Act applies to all vessels in U.S. waters, 
including foreign vessels, the Coast 
Guard recognized that U.S. double hull 
regulations would have a significant 
global impact. Therefore, the Coast 
Guard has also worked at the 
international level to establish double 
hull standards. The International 
Maritime Organization (IMO) is the 
specific United Nations agency which 
oversees international maritime affairs. 
IMO has been responsible for 
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developing various international 
conventions, such as the International 
Convention for the Safety of Life at Sea. 
1974, as amended by the Protocol of 1978 
(SOLAS), and the International 
Convention for the Prevention of 
Pollution by Ships. 1973, as amended by 
the Protocol of 1978 (MARPOL). The 
Coast Guard represents the United 
States at IMO deliberations. In 
November 1990, the United States 
submitted a proposal to IMO’s Marine 
Environment Protection Committee 
(MEPC) for international standards to 
require double hulls for tank vessels. 
This proposal resulted in Regulation 13F 
of Annex 1 to MARPOL. At the 31st 
session of the MEPC in July 1991 [MEPC 
31). the Committee approved draft 
Regulation 13F for circulation to IMO 
member states for their consideration. In 
November 1991, a MEPC working group 
subsequently refined Regulation 13F, 
which was further refined and formally 
adopted at MEPC 32 on March 8.1992. 
The United States reserved its position 
during the adoption of Regulation 13F, 
due to differences from OPA 90 
regarding the applicability of double hull 
requirements to certain categories of 
vessels and the allowance of the mid¬ 
deck concept as an alternative to a 
double hull. The issue of alternative 
designs is further discussed in 
paragraph 12 of the following 
44 Discussion of Comments and 
Changes." The double hull dimensions 
prescribed in this rule are consistent 
with those m Regulation 13Fas adopted 
at MEPC 32. 

The MEPC also adopted Regulation 
13G to Annex 1 of MARPOL at its 32d 
session. Regulation 13G contains a 
schedule for retrofitting (with double 
hulls) or retiring existing single hull tank 
vessels 30 years after delivery. This 
schedule is further discussed in 
paragraph 11 of the Following 
“Discussion of Comments and 
Changes Regulation 13G also requires 
vessels built prior to requirements for 
protectively located segregated ballast 
(pre-MARPOL tankers) to convert tanks 
protecting 30 percent of the sides or 30 
percent of the bottom to segregated 
ballast tanks no later than 25 years after 
delivery. This provision will be 
considered in the separate rulemaking 
on measures for existing vessels, as 
discussed in paragraph 40 of the 
following “Discussion of Comments and 
Changes ." The United States also 
reserved its position during the adoption 
of Regulation 13G of Annex I to 
MARPOL 

A copy of IMO paper MEPC/32/2Q. 
which contains Regulations 13F and 
13G, has been placed in the public 


docket. Regulation 13F. as adopted at 
MEPC 32. was not significantly revised 
from the earlier draft reprinted in the 
Federal Register on September 8.1991 
(56 FR 44052). Regulations 13F and 13G. 
as adopted at MEPC 32, appear as an 
appendix to this preamble for the 
convenience of the reader. 

Discussion of Comments and Changes 

The Coast Guard thanks the many 
interested parties who submitted a total 
of 112 documents containing over 350 
comments to the public docket. These 
comments provided very useful 
information to the Coast Guard and 
afforded valuable assistance in the 
development of this rule. 

This section discusses the comments 
received as well as the Coast Guard s 
responses and changes to the proposed 
rule. This section is divided into two 
subsections. The first subsection 
discusses comments concerning the 
specific CFR sections, and the second 
subsection discusses nonspecific 
comments concerning other issues 
relating to this rulemaking and double 
hull requirements in general. 

Comments Relating te Specific CFR 
Sections 

All changes to each section of the rule 
are discussed within the following 
paragraphs, and the paragraphs are 
numbered in the order of their 
appearance in the CFR. 

1. 33 CFR 155.390, 46 CFR 70.05. and 
46 CFR 90.05. Three comments 
addressed the applicability of this rule 
to a vessel other than a tank barge or a 
tankship designed primarily to carry oil. 
One comment requested a clarification 
on the applicability of this rule to cargo 
vessels certificated under 46 CFR 
subchapter L Another comment strongly 
opposed the application of this rule to 
vessels other than oil tankers in general, 
and to offshore supply vessels (OSV’s) 
specifically, and requested regional 
public hearings on this issue. 

Subject to the exemptions in 46 U.S.C. 
3702, the Act applies double hull 
requirements to a tank vessel, as 
defined in 46 U.S.C. 2101(39). Section 
2101(39) includes a vessel that carries 
any quantity of oil in bulk as cargo, 
including a tank barge, a tanker as 
defined in 46 U.S.C. 2101(38), and a 
vessel certificated as a cargo or 
passenger vessel that carries limited 
quantities of oil in bulk. The Coast 
Guard has no discretion in this area; 
cargo tanks on these vessels must be 
protected in accordance with this rale. 
Notes have been added to 46 CFR 70.05 
and 46 CFR 9005 to clarify the 
applicability of this rule to those vessels. 


The exemption provisions of section 
3702. which are referenced in revised 33 
CFR 157.0L apply to certain GSV’s and 
fishing industry vessels within specified 
size and service limits. However, an 
OSV or a fishing industry vessel must 
meet the requirements of this rule if it 
exceeds the size limits or provides 
services not specifically exempted in 46 
U.S.C. 3702. For example, the fuel tanks 
on a fishing or fish tender vessel (of not 
more than 500 gross tons) that are also 
used to hold excess fuel to be 
transferred as cargo to another fishing 
industry vessel or shoreside fishing 
industry facility would not have to be 
double-hulled. This rule does not apply 
to a fish processing vessel of not more 
than 5.000 gross tons. 

Similarly, the fuel supply tanks on an 
OSV (includir^ fuel tanks that are also 
used to hold fuel to be transferred as 
cargo to an offshore facility) would not 
have to be double-hulled. However, 
since the exemption in 46 U.S.C 3702(b) 
applies only to fuel supply tanks, other 
tanks on that OSV which carry oil 
(including drilling mud that contains oil) 
as bulk cargo must have double hull 
protection in accordance with this rule. 

The Coast Guard considered the 
request for public hearings on this issue 
and concluded that no additional 
substantive input is likely to be received 
at such hearings beyond the information 
already submitted to the public docket. 
Although no hearings on this issue were 
held or are anticipated, the Coast Guard 
specifically invites further comments to 
the public docket. 

The original § 155.390 included 
requirements from Annex I of MARPOL 
that apply to tank vessels that are not 
oil tankers as defined in § 157.03. Since 
33 CFR part 157 now applies to all tank 
vessels, the prov isions of § 155.390 have 
been moved to $ 157.00. 

2. 33 CFR 157.01. One comment 
requested clarification of the 
applicability of this rule to foreign 
vessels in innocent passage. Title 46 
U.S.C. 3702 exempts such vessels from 
these requirements. This exemption, as 
well as exemptions for public vessels 
and for certain offshore supply and 
fishing industry vessels (discussed in 
paragraph 1) were already reflected in 
existing 5 157Dl[b). which has been 
clarified. 

Although no other comments on this 
section were received. $ 157.01(a). which 
was based on 46 U.S.C. 2101(39), has 
been revised to reflect 46 U.S.C. 

3703a(a). Title 46 U.S.C. 3703a(a) 
includes any vessel operating in waters 
subject to the jurisdiction of the United 
States, including the Exclusive 
Economic Zone (EEZ). Title 46 USC. 
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2101(39) includes a vessel within the 
EEZ (hat transfers cargo. Sections 157.08 
and 157.25 have been revised to 
maintain the applicability in 46 U.S.C. 
2101(39) for sections other than those 
implementing 46 U.S.C. 3703a. 

3. 33 CFR 157.03(h). One comment 
recommended that the retrofitting of a 
double hull should not, by itself, 
constitute a major conversion. This 
would be consistent with current 
domestic and international practice 
regarding the retrofitting of segregated 
ballast tanks. The Coast Guard concurs 
and has clarified 5 157.03(k) to reflect 
this interpretation. Additionally, 
provision for the Commandant (G-MVI) 
to make general determinations on 
whether a vessel "is essentially a new 
vessel" (and has therefore undergone a 
major conversion) has been added to 
§ 157.03(k). This is consistent with the 
definition of major conversion in 46 
U.S.C. 2101(14a), which was not changed 
by the Act. 

Twelve comments recommended more 
specific guidance as to the type and 
extent of modifications that will be 
considered major conversions under this 
rule. The Coast Guard did not adopt this 
recommendation. Since the Act did not 
change the existing definition of major 
conversion in section 2101(14a), 
determinations of major conversion for 
the application of this rule must be 
consistent with determinations that 
have been or will be made under this 
same definition for the application of 
other safety or pollution prevention 
requirements. Furthermore, variations 
among different vessels as well as the 
wide range of types and extents of 
modifications that must be considered 
would make the issuance of more 
specific guidance impractical. The Coast 
Guard will continue to make major 
conversion determinations on a case-by- 
case basis, using the definition in 
§ 157.03(k). Owners contemplating 
future modifications are strongly 
encouraged to request such a 
determination from Commandant (G- 
MV1), through the cognizant Officer in 
Charge, Marine Inspection (OCMI), at 
the earliest possible stage. 

4. 157.03(n). One comment requested a 
clarification on the definition of oil, 
particularly with respect to animal and 
vegetable oils. A vessel carrying animal 
or vegetable oils in bulk is subject to 
this rule. The definition of oil in 46 
U.S.C. 2101(20) was adopted by the Port 
and Tanker Safety Act (PTSA) and was 
not amended by OPA 90. The legislative 
history of the PTSA indicates that "oil" 
is not limited to petroleum oils. A 
consistent definition appears in section 
311 of the Federal Water Pollution 


Control Act (FWPCA), which has been 
applied to spills of animal and vegetable 
oils. 

The PTSA mandated segregated 
ballast requirements for certain crude 
oil and product tankers. When the Coast 
Guard implemented these requirements 
in 1979, the legislative history supported 
an interpretation of "product" that 
includes only petroleum products. 
However, OPA 90 requires double hulls 
for a vessel carrying "oil." rather than 
for a vessel carrying "crude oil" and 
"products." Even though accidental 
spillage of animal and vegetable oils 
may not result in the same degree of 
environmental damage as the spillage of 
certain petroleum products, the Coast 
Guard cannot administratively limit the 
application of this rule to vessels 
carrying specific oils, based on the 
legislative history of the PTSA and OPA 
90. 

The Coast Guard recognizes that the 
definition of oil in 46 U.S.C. 2101(20) is 
inconsistent with the definition of oil 
under Annex I of MARPOL. Under 
MARPOL, oils are limited to crude oil 
and petroleum products. Animal and 
vegetable oils are specifically 
designated as Category D noxious liquid 
substances (NLS) under Annex II of 
MARPOL. Therefore, the existing 
regulations applicable to an oceangoing 
vessel carrying NLS apply to a vessel 
carrying animal or vegetable oil in bulk, 
in addition to the new double hull 
requirements under this rule. 

Section 157.03(n) has been clarified to 
reflect this long-standing interpretation 
of the definition of oil in 46 U.S.C. 
2101(20). However, comments on this 
section are specifically invited. 

5. 33 CFR 157.03(aa). The Coast Guard 
has modified § 157.03(aa) to make the 
definition of cargo tank length for barges 
consistent with that for ships, even 
though no comments were received on 
this issue. 

Two comments recommended 
clarifying or modifying the definition of 
cargo tank length in § 157.03(aa). One of 
these comments recommended the 
adoption of the definition of cargo tank 
length in Annex I of MARPOL, which 
the comment interpreted as excluding 
fuel tanks located within the cargo 
block. The Coast Guard does not concur 
with this recommendation or this 
interpretation. Oil tanks located within 
the cargo block should not be exempted 
from this rule only because the oil they 
hold is fuel, rather than cargo. The 
environmental consequences 6f oil 
outflow are the same, whether the oil is 
carried as cargo or fuel. The Coast 
Guard does not interpret Regulation 13F 
of Annex I to MARPOL as permitting 


this recommended arrangement. This 
issue is closely related to the issue of 
protection for fuel tanks, which is 
addressed in paragraph 14. 

6. 33 CFR 157.03 (ii), (jj), ond(kk). 
Eleven comments recommended that oil 
should be explicitly prohibited from 
being carried in the spaces between the 
inner and outer hulls. The Coast Guard 
considers this interpretation to be the 
clear intent of Congress. This 
clarification has been incorporated into 
the definitions for double hulls, double 
sides, and double bottoms in 5 157.03 
(ii)* (jj). and (kk). Those definitions have 
also been modified to clarify that the 
spaces between the inner and outer 
hulls are to be watertight. These issues 
are closely related to the issue of non-oil 
cargoes within these spaces, which is 
discussed in the following paragraph. 

An additional comment requested 
clarification of the applicability of this 
rule to non-oil cargoes. This rule applies 
only to the carriage of oil cargo as 
defined in § 157.03(n). The definitions of 
double hulls, double sides, and double 
bottoms in §§ 157.03 (ii), (jj), and (kk) 
prohibit the carriage of oil in those 
spaces. The carriage of other cargoes in 
those spaces is not addressed in this 
rule. Carriage requirements for most 
chemical cargoes are found in 46 CFR 
part 151, 46 CFR part 153, and 33 CFR 
151.31, which are unaffected by this rule. 

The "tanks" that are referred to in the 
terms double sides, double bottom, and 
double hull in §§ 157.03 (ii), (jj), and (kk) 
do not include independent tanks 
mounted on top of the weather deck. 
However, tanks mounted in holds are 
included. All tanks are subject to 
§ 157.10d(e). 

7. 33 CFR 157.03(11) and 157.06(n)(2). 
One comment requested a clarification 
of the exemption provided in 46 U.S.C. 
3703a(b)(l) for vessels responding to oil 
spills. An oil spill response vessel 
(OSRV) is defined in new § 157.03(11). 
This definition includes a vessel that 
exclusively performs escort service for 
an oil tanker, since the purpose for such 
escort is to prevent or minimize oil spills 
by providing maneuvering assistance to 
the escorted vessel as needed. An OSRV 
is specifically exempted from this rule 
by § 157.08(n)(2). 

8. 33 CFR 157.03 (mm), (nn), (oo). 
Although no comments on this section 
were received, the inconsistency 
between the terms used to apply 
MARPOL requirements in 33 CFR parts 
151 and 155 (which apply MARPOL 
requirements to "oceangoing" vessels) 
and part 157 (which applies MARPOL 
requirements to "seagoing" vessels) has 
been resolved by applying MARPOL 
requirements to "oceangoing" vessels in 
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all three parts. Both terms have been 
used to implement the Act to Prevent 
Pollution from Ships (APPS). which 
applies MARPOL only to “seagoing" 
vessels in 33 U.S.C. 1903. APPS does not 
specifically define "seagoing," which is 
generally interpreted to mean waters 
beyond the boundary line. 

When 33 CFR part 151 was revised in 
1983 to implement APPS, the Coast 
Guard interpreted "seagoing," as used in 
APPS. to mean "oceangoing" as defined 
in § 151.05. When 33 CFR part 157 was 
also revised in 1983 to implement APPS. 
the undefined term "seagoing" was 
retained from the regulations existing in 
part 157 before APPS. The negligible 
differences between the § 151.05 
definition of "oceangoing" and the 
general interpretation of "seagoing" 
were considered and discussed when 
the § 151.05 definition of "oceangoing" 
was proposed on July 5,1983 (48 FR 
30674). Section 157.03(mm) incorporates 
this latter definition, which is applied in 
revised § 157.08. 

Another term "inland," is defined in 
new § 157.03(nn) to include waters 
inside of "oceangoing" waters, 
excluding the Great Lakes. This does not 
change the definition of "inland waters" 
in § 2.05-20, which applies to other 
parts. 

"Oil tanker" is defined in new 
§ 157.03(oo), which is consistent with 
the definition of oil tanker in Annex 1 of 
MARPOL This term is more limited 
than the term "tank vessel," since a 
vessel designed to carry only limited 
quantities of oil is a "tank vessel" but 
not an "oil tanker." This term is broader 
than the term "tanker," as defined in 46 
U.S.C. 2101(38), since a tank barge is an 
"oil tanker" but not a "tanker." The 
MARPOL term "oil tanker" has been 
incorporated in this rule since that term 
is used in § 157.08 in relation to existing 
MARPOL provisions and not to the Act. 

9. 33 CFR 757.08. Four comments 
addressed the applicability of this rule 
to certain types of tank vessels. One 
comment recommended that this rule 
not apply to a small vessel, whereas 
another comment requested the 
application of this rule to a vessel of any 
size. The law does not provide the Coast 
Guard with discretion to exempt a 
vessel based on its size. Therefore, 

§ 157.08(a) applies this rule to a tank 
vessel, regardless of its gross tonnage. 

The applicability of certain piping and 
equipment requirements for tank vessels 
other than oil tankers, which formerly 
appeared in § 155.390, now appears in 
§ 157.08(b). The partial exemption for 
such vessels that have limited cargo 
capacity has been moved to new 
§ 157.08(e). 


One comment requested that this rule 
be expanded to include certain 
delivering vessels that offload within 
lightering zones more than 60 miles 
offshore. The Coast Guard does not 
concur with this request. The law 
specifically describes the locations 
where delivering vessels engaged in 
lightering are exempt until January 1. 
2015. Section 157.08(n)(3) is consistent 
with this description in 46 U.S.C. 
3703a(b)(3). 

Section 157.08(n)(l) has been 
amended to clarify that the application 
of this rule is consistent with 46 U.S.C. 
3703a(a)(2). which excludes U.S. and 
foreign flag vessels that operate 
exclusively outside of U.S. waters and 
the Exclusive Economic Zone. This rule 
is not being expanded to include U.S. 
vessels that operate exclusively 
overseas, since such requirements could 
not be equally applied to foreign flag 
vessels that operate exclusively 
overseas. Vessels that call at foreign 
ports in countries that are parties to 
Annex 1 of MARPOL will have to meet 
Regulation 13F to enter those ports. 
Regulation 13F of Annex I to MARPOL, 
which is the related international 
standard, is expected to enter Into force 
on July 6,1993. 

10. 33 CFR 157.10(d ). Even though no 
comments on this section were received, 
a conforming amendment has been 
made to § 157.10(d). The amendment 
clarifies that the segregated ballast 
capacity requirements of this section are 
unchanged. A vessel that must have a 
double hull must arrange segregated 
ballast tanks required under this section 
in accordance with § 157.10d(c)(4). That 
section applies only to vessels that are 
required to have segregated ballast 
tanks under 5 157.10(b) and is discussed 
in paragraph 17. Protective location 
requirements in 5 157.10(d) for existing 
vessels, which are not immediately 
required to have a double hull, remain 
unchanged by this rule. 

11. 33 CFR 157.10d(a). Five comments 
recommended changes to the schedule 
for applying double hull requirements to 
existing vessels in accordance with 

§ 157.10d(a){4). Three of these comments 
recommended faster or slower 
schedules, while two comments 
recommended schedules based on 
parameters other than gross tonnage. 
Since a schedule is specifically 
mandated in 46 U.S.C. 3703a, the Coast 
Guard has no discretion to consider 
modifications. This schedule is provided 
in new appendix G to part 157. which is 
discussed in paragraph 29. 

Regulation 13G of Annex I to 
MARPOL contains provisions which will 
apply double hull requirements to 
certain existing vessels (crude oil 


tankers over 20.000 DWT and product 
tankers over 30.000 DWT) 30 years after 
delivery. This schedule is in certain 
instances faster and in other instances 
slower than the schedule in 46 U.S.C. 
3703a. U.S. vessels calling at foreign 
ports in countries that are parties to 
Annex 1 of MARPOL will have to meet 
Regulation 13G to enter those ports. U.S. 
and foreign vessels trading between U.S. 
ports and foreign ports in countries that 
are parties to Annex 1 of MARPOL will 
have to meet Regulation 13G as well as 
the timetable in 46 U.S.C. 370a. The 
earlier of the two dates (46 U.S.C. 
3703a(c)(3) or 30 years) will apply to 
those vessels. If the United States does 
not accept Regulation 13G, oceangoing 
U.S. vessels on domestic coastwise 
routes will have to meet the schedule in 
46 U.S.C. 3703a, but not Regulation 13G. 

The United States has not taken a 
final position with respect to Regulation 
13G, which is expected to enter into 
force on July 6,1993. Public comments 
on Regulation 13G are specifically 
invited. Appendix G to part 157 reflects 
only the retirement timetables in 46 
U.S.C. 3703a(c)(3). 

One comment requested that tonnage, 
as measured under the U.S. Regulatory 
Measurement system (46 U.S.C. chapter 
145), be used to determine the 
applicable requirements of this rule. 

Title 46 U.S.C. 14305(a)(1) permits the 
use of optional regulatory measurement 
for this rule. 

12. 33 CFR 157.10d(b). Twelve 
comments recommended an expansion 
of 5 157.10d(b)(l) to permit alternatives 
to double hulls. Several of these 
comments proposed specific 
alternatives, including the use of 
bladders or liners, vacuum systems, and 
the intermediate oil tight (mid height) 
deck design. Three additional comments 
favored research on these concepts, but 
did not recommend immediate adoption 
of alternatives. Seven comments 
opposed adopting the mid-height deck 
as an alternative. Title 46 U.S.C. 3703a 
does not provide the Coast Guard with 
any discretion to implement alternatives 
for a vessel over 5,000 gross tons. 
Therefore, this rule does not provide for 
alternatives to double hulls. The Coast 
Guard has the discretion to permit an 
equivalent double containment system 
for a vessel under 5,000 gross tons, 
which is discussed in paragraph 36. 

The IMO has conducted a study to 
compare the intermediate oil tight deck 
concept (also known as the mid-height 
deck or mid-deck concept) with the 
double hull design. This study was in 
keeping with the recommendation for 
further study in the National Academy 
of Sciences (NAS) report. "Tanker 
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Spills, Prevention by Design/* The 
Steering Committee of the IMO study 
concluded that a mid-height deck tanker 
is equivalent to a double hull tanker 
with respect to overall oil outflow. 
However, the United States reserved its 
position on this conclusion. The results 
of the IMO study were considered at the 
32d session of the IMO Marine 
Environment Protection Committee 
(MEPC 32) in March 1992. Based on 
those results, the MEPC included the 
mid-height deck as an alternative to 
double hulls in Regulation 13F. 

The Coast Guard is evaluating the 
IMO and NAS studies, along with other 
relevant information on potential 
alternatives. This includes information 
on specific alternatives that were 
submitted to this rulemaking docket as 
well as other information received by 
the Coast Guard. The Coast Guard has 
not completed its evaluation of any 
alternative, including the mid-height 
deck tanker. 

The Coast Guard does not consider it 
appropriate to use overall oil outflow as 
the only basis on which to evaluate the 
equivalency of alternative hull designs 
in protecting the marine environment 
This would presume a strictly linear 
(proportional) relationship between the 
quantity of oil spilled and the resulting 
impact on the environment for all sizes 
of spills (i.e. presuming that two spills of 
half the amount spilled from the Exxon 
Valdez grounding results in the same 
environmental damage as a single spill 
of the full amount spilled from the 
Exxon Valdez). Overall risk to the 
environment is a function of the 
probability and the consequences of 
various sizes and locations of spills. 

Section 4115(e) of the Act requires the 
Coast Guard to send its evaluation of 
potential alternatives to Congress, along 
with recommendations on any 
alternative concepts that afford 
environmental protection equivalent to 
(or better than) double hulls, which the 
Coast Guard considers to merit 
adoption. Further legislation would be 
required to authorize the Coast Guard to 
implement any such alternative. Any 
alternatives recommended by the Coast 
Guard and approved by Congress would 
be implemented through a future 
rulemaking. Additionally, the Coast 
Guard would work through IMO to 
implement any Congressionally- 
approved alternatives. 

13. 33 CFR 157.10d(c). Seventy-nine 
comments addressed the dimensions for 
double sides and bottoms prescribed in 
§ 157.1Gd(c)(l) and (2). Most of these 
comments recommended different 
dimensions from those proposed. 
Twenty-seven comments recommended 
generally larger protective spaces. 


Seven comments recommended 
generally smaller spaces. Sixteen 
comments generally supported the 
proposed dimensions. 

Sixteen comments recommended that 
the Coast Guard adopt dimensions 
consistent with Regulation 13F of Annex 
I to MARPOL Three comments 
recommended that the dimensions be 
consistent with those in Annex 2 of 
MARPOL for Noxious Liquid 
Substances. Three comments 
recommended that the dimensions 
should vary as a function of scantlings. 
One comment recommended that 
allowances for sloped bottoms be 
permitted. One comment recommended 
that an additional requirement for 
clearance for passage between framing 
be considered. Another comment 
recommended that channel depths be 
considered. 

The dimensions prescribed for double 
hull spaces have been a crucial issue in 
this rulemaking; no other aspect of the 
proposed rule generated such a 
substantial number of comments from 
industry, environmental advocacy 
groups, and the general public. 

The Coast Guard considers the 
dimensions in this interim final rule to 
appropriately balance economic and 
environmental concerns. The next 
generation of tank vessels, designed in 
accordance with these dimensions, will 
have substantial resistance against 
accidental spillage as mandated by 46 
U.S.C. 3703a. These rules reflect the 
latest, proven shipbuilding technology, 
a9 well as the strong public consensus 
for increased protection of the marine 
environment. Furthermore, the double 
hull dimensions in this rule are 
consistent with those in the 
international standards for double hulls 
in Regulation 13F of Annex I to 
MARPOL, as adopted at MEPC 32. The 
Coast Guard considers international 
consistency to be extremely important 
due to the global nature of the industry. 
Therefore, the many recommendations 
for different dimensions as described 
above have not been adopted. The issue 
of dimensions is closely related to the 
issue of protectively locating segregated 
ballast, which is discussed in paragraph 
17. 

14. 33 CFR I57.10d(c), continued. 
Eighteen comments recommended that 
the protection required under 
§ 157.10d(cKl) and (2) be extended to 
include fuel tanks. One comment 
opposed such extension. The Coast 
Guard does not concur with the 
extension of double hull protection to all 
fuel tanks. Oil that is carried in fuel 
tanks represents a relatively small risk 
to the environment compared with the 
large amounts of oil contained within 


the cargo block. Also, integral fuel tanks 
external to the cargo block are located 
aft of the cargo block, in way of 
machinery spaces, which are less 
vulnerable to damage in a collision or 
grounding than more forward spaces. 

An integral tank carrying oil that is 
within the cargo tank length of the 
vessel must have double hull protection; 
this includes fuel tanks. However, a fuel 
tank aft of the cargo tank length is not 
required to have double hull protection. 

15. 33 CFR 157.10d(c), continued\ and 
157.10d(d)(3). Seventeen comments 
recommended that existing double hull 
tank vessels be permitted to continue 
operating, even if the dimensions of 
such vessels do not meet the dimensions 
required for new tank vessels. The 
Coast Guard concurs with this 
recommendation, which has been 
incorporated in §5 157.10d (c)(l)(ni), 
(c)(2)(iif), and (d)(3). This is consistent 
with Regulation 13G of Annex I to 
MARPOL, as adopted at MEPC 32. 
Requiring existing tank vessels to 
undergo modification to have existing 
double sides or bottoms expanded is not 
justified. One comment recommended 
that this "grandfather" provision should 
not be applicable to combination ore- 
bulk-oil (OBO) vessels. The Coast Guard 
is not aware of any justification for 
limiting this provision for any specific 
class of tank vessels. Therefore, this 
recommendation is not accepted. 

16. 33 CFR 157.10d(c) t continued. One 
comment recommended that vessels 
meeting the double hull requirements for 
chemical tankers be permitted to carry 
oil. The Coast Guard has incorporated 
this recommendation for existing double 
rhul! tank vessels in § § 157.10d (c) (l)(iii). 
(c)(2)(iii), and (d)(3). However, the Coast 
Guard does not concur with this 
recommendation for new tank vessels. 
Tank vessels must currently meet all 
requirements for each cargo intended for 
carriage. Prior to the Act, a tanker 
carrying chemicals (noxious liquid 
substances) and oil had to meet the 
cargo segregation requirements of 46 
CFR part 153 as well as the existing 
protectively located segregated ballast 
tank (PL/SBT) requirements of 33 CFR 
part 157. The Coast Guard's position is 
that new double hull tank vessels 
carrying chemicals and oils should 
continue to meet the requirements 
applicable to both types of cargoes, 

17. 33 CFR 157.10d(c)(4). Regulation 
13F of Annex I to MARPOL, as adopted 
at MEPC 32, contains a new provision 
for protectively locating segregated 
ballast tanks required by existing 
§ 157.10(b) that have a total capacity 
which is greater than the volume of 
double hull spaces based on the double 
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side width "w" and double bottom 
height "A." This new provision, which 
has been incorporated in 
5 157.10d(c)(4](i), requires the combined 
volume of the forepeak, double side, 
double bottom, and afterpeak tanks to 
equal or exceed the volume of SBT 
capacity required under 5 157.10(b). This 
will require most new tank vessels over 
70,000 DWT to enlarge the size of double 
sides and double bottoms (beyond w 
and/or A) so that all required segregated 
ballast can fit within the double hull 
(including the forepeak tank) and the 
afterpeak tank. 

Section 157.10d(c)(4) resolves 
concerns expressed in 25 comments that 
the dimensions w and A are inadequate, 
particularly for large vessels. This 
section also partly incorporates 
recommendations in two comments that 
the volume of double hulls required 
under this rule should not exceed the 
volume of required SBT capacity. The 
double hull requirements for large 
vessels correspond directly to the 
volume of required SBT capacity. Most 
vessels over 70,000 DWT will not need 
to reserve any additional tankage as 
non-cargo spaces in order to meet the 
double hull requirements in this rule. 
However, the requirements in § 157.10d 
will result in many smaller vessels 
having double hull volumes (based on w 
and A) that are greater than the SBT 
capacity required under § 157.10(b). This 
is particularly true for vessels that have 
deadweight capacities under the 
minimums for which SBT requirements 
apply. Section 157.10d(c)(4) does not 
apply to such vessels. 

Section 157.10d(c)(4)(ii) further 
requires that double side and double 
bottom tanks must be located “as 
uniformly as practicable along the cargo 
tank length." The purpose of this 
requirement is to avoid the design of 
tankers with large SBT located or 
extending inboard to meet the SBT 
capacity requirements of § 157.10(b), 
thereby reducing the width or depth of 
other double side or double bottom 
tanks to the minimum dimensions w and 
A. Where the SBT capacity required by 
§ 157.10(b) is greater than that provided 
by a double hull of dimensions w and A, 
the SBT must be distributed ever the 
cargo tank length through uniformly 
wider double sides, a uniformly deeper 
double bottom, or both. The depth of the 
double bottom need not equal the width 
of the double sides, Either or both of 
these dimensions may be expanded at 
the owner’s discretion to meet 
§ 157.10(b). 

Two comments recommended that the 
Coast Guard incorporate these new 
requirements for locating SBT. Three 


comments opposed adopting these 
requirements, contending that increasing 
the size of the double hull to 
accommodate required SBT will not 
necessarily increase protection against 
spillage. The Coast Guard does not 
concur with this contention. Protection 
against spillage, particularly from low- 
energy casualties, is a function of the 
size of protective spaces. Accordingly. 
SBT must be distributed so as to 
maximize the size of the double hull. 

The opposing comments also claimed 
that these requirements will unduly 
constrain development of future designs. 
The Coast Guard understands that these 
requirements will restrict certain 
designs. However, the Coast Guard 
considers these SBT location 
requirements to be appropriate since 
they provide a means of expanding 
cargo tank protection without impacting 
cargo capacity. 

Two comments raised concerns that 
these requirements for locating SBT 
could have a detrimental impact on trim, 
stability, and hull stress. The MEPC 
working group (tasked to refine 
Regulation 13F in November 1991 and at 
MEPC 32 in March 1992) confirmed that 
distribution of ballast could have an 
impact on trim, stability, and hull stress. 
However, the working group determined 
that these concerns can be satisfactorily 
addressed during the design process. In 
some cases, it may be necessary to 
provide additional ballast in tanks 
outside of those constituting the double 
hull to maintain safe levels of trim, 
stability, and hull stress. However, the 
provision of such ballast must be in 
addition to the ballast required under 
Regulation 13 (SBT capacity for 
operational purposes) so that 
appropriate double hull protection is 
maintained. 

18. 33 CFR 157.10d(d) and 157.08(h). 
One comment recommended 
clarification of the phrase "certificated 
primarily for service on inland routes," 
as used in { 157.10d(d) This wording is 
consistent with the current wording in 
redesignated § 157.08(h), which refers to 
vessels that are built according to inland 
structural rules, but are permitted to 
operate in the Gulf of Mexico from St. 
Marks to Carrabelle, Florida and in Lake 
Michigan from Chicago to Bums Harbor, 
Indiana. Those specific routes in the 
Gulf of Mexico and Lake Michigan are 
known as "limited short protected 
coastwise routes." The Coast Guard has 
clarified §§ 157.08(h) and 157.l0d(d) by 
removing the reference to "primary" 
certification. 

Additionally, 23 comments addressed 
the requirements for inland tank vessels 
in 5 157.10d(d). Two comments 


supported the double hull dimensions as 
proposed. Four comments recommended 
expanding the minimum width of double 
sides to 3 feet, which is the current 
requirement for Type II inland tank 
barges. The Coast Guard does not 
concur with this recommendation. A 
width of 2 feet is considered sufficient 
for pollution prevention and inspection 
for these vessels. However, owners 
would be permitted to build vessels with 
wider double sides that could be 
certificated for both oils and chemicals 
(hazardous materials regulated under 46 
CFR parts 151 and 153). Six comments 
recommended smaller double bottoms, 
which are often fitted under current 
industry practice. Many existing double 
hull tank barges have double bottoms 
that slope to a minimum depth of 21 
inches or smaller. The Coast Guard does 
not concur with this recommendation. 
Double bottoms less than 2 feet deep are 
too small to inspect effectively and 
safely. 

Seven comments recommended an 
additional requirement to ensure 
adequate clearance for passage between 
framing within the double hull. The 
Coast Guard concurs and has 
incorporated this recommendation for 
inland tank vessels in § 157.10d(d)(4). 

Three comments opposed application 
of the double hull dimensions in 
Regulation 13F to inland vessels. The 
Coast Guard concurs that draft 
Regulation 13F was generally developed 
for oceangoing vessels. The dimensions 
for oceangoing vessels are not being 
applied to inland vessels under 10.000 
deadweight tons. The double hull 
dimensions adopted in § 157.10d{d) of 
this interim final rule are consistent with 
the double hull dimensions for inland 
vessels in the proposed rule. 

Regulation 13F also contains a tank 
size limitation for vessels under 5,000 
DWT that do not have double sides and 
bottoms. This limitation has not been 
incorporated in this interim final rule, 
but it is further discussed in paragraph 
24. Vessels under 5,000 DWT are 
required to have double hulls under 
OPA 90. but only double bottoms under 
Regulation 13F. 

19 .33 CFR 157.10d(e). Eight comments 
addressed the requirement concerning ’ 
carriage of oil near the bow. Four 
comments supported the concept in 
§ 157 lod(e), with two of these 
comments recommending that protection 
in § 157.l0d(e)(2)(ii) be increased to 10 
percent of vessel length (instead of 5 
percent as proposed). One comment 
opposed this requirement. The 
vulnerability of the bow during a 
collision justifies this requirement. The 
Coast Guard considers 5 percent of 
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vessel length to be an appropriate 
requirement that is consistent with 
collision bulkhead requirements of the 
American Bureau of Shipping (ABS) and 
with related international requirements 
under SOLAS. 

One comment recommended that the 
carriage of oil be permitted in 
independent tanks on deck forward of 
the collision bulkhead. Cargo oil is 
specifically prohibited from being 
carried forward of the collision 
bulkhead. However, limited amounts of 
ship's service fuel oil (for operating 
nearby deck equipment) may be carried 
forward of the collision bulkhead in 
accordance with 5 157.10d(e}(3). This 
incorporates current policy, as reflected 
in NVIC 9-86, without change. 

One comment recommended that this 
requirement be moved to the closely 
related requirements on prohibited oil 
spaces in § 155.470 of this chapter. The 
Coast Guard has decided to keep this 
requirement located with the other 
double hull provisions since 5 155.470 
primarily concerns the location of fuel 
tanks. 

Two comments recommended that 
certain oil piping be permitted forward 
of the collision bulkhead. Piping 
requirements are addressed in 
paragraph 22. 

20. 33 CFR 157.10d(e). continued . One 
comment recommended that 

§ 157.10d(e)(2)(iii) be amended to clarify 
its applicability to a box or trail barge. 
Such barges will always be protected by 
another barge immediately forward, 
making them less vulnerable to bow 
damage than the lead barge. The 
comment recommended that a box or 
trail barge should not be permitted to 
operate as a lead barge, since they may 
be built with less bow protection than a 
lead barge. The Coast Guard concurs 
with this interpretation of the proposed 
rule. A change has been incorporated to 
this section which clarifies its 
application solely to a barge that is 
operated exclusively as a box or trail 
barge. 

21. 33 CFR 157.10d(f). One comment 
objected to S 157.10d(f), which requires 
protection for the aft end of the cargo 
block. The objection implied that double 
hull spaces would be required at the 
stem, regardless of the proximity of oil 
tanks. However, § 157.10d(f) only 
addresses protection of the aft end of 
the cargo block. This section will 
generally not affect self-propelled 
vessels that have machinery spaces aft 
of the cargo block. This section will 
primarily affect barges, which could 
otherwise have no separation between 
the aft end of the cargo block and the 
stem. 


22. 33 CFR 157.11(g) (1) and (3). 
Twenty-two comments recommended 
that cargo piping not be permitted in 
ballast tanks. One comment opposed 
further standards for piping locations. 
The Coast Guard concurs with the 
recommendations for additional 
standards to prohibit cargo piping in 
ballast tanks, which have been 
incorporated in ( 157.11(g)(1). This 
provision is consistent with Regulation 
13F as adopted at MEPC 32. This 
provision incorporates the exception for 
short runs of welded pipe that was 
developed at the November 1991 
meeting of the MEPC working group 
tasked to refine Regulation 13F. 

One comment recommended that 
cargo piping be prohibited in all double 
hull spaces. The piping requirements in 
Regulation 13F are primarily based on 
safety concerns, rather than on 
environmental concerns. The potential 
safety hazards of cargo piping are more 
prevalent in ballast tanks, which are 
subject to greater corrosion from air and 
seawater than other spaces. The 
consensus at MEPC 31 in July 1991 was 
to limit cargo piping into ballast tanks 
(but not other double hull spaces) and 
limit ballast piping into cargo tanks. 

This limitation was further refined at the 
November 1991 meeting of the MEPC 
working group tasked to refine 
Regulation 13F. The working group 
extended the limitation to include other 
types of piping, such as air pipes and 
sounding tubes, that might otherwise 
pass between cargo and ballast tanks. 
The working group also recognized that 
certain types of cargo piping, such as 
discharge lines from cargo slop tanks, 
may have to pass through wing ballast 
tanks. In such cases, where an 
alternative arrangement is not practical, 
cargo lines may pass through ballast 
tanks as long as such lines are 
completely welded and the length of 
passage within the ballast tank is as 
short as possible. These new 
requirements on piping were adopted 
without further revision at MEPC 32. A 
unilateral requirement in this rule is not 
justified. 

Since most double hull spaces in way 
of cargo tanks will be used for ballast, 
the requirements in § 157.11(g)(1) will 
effectively bar cargo piping from the 
vast majority of double hull spaces. 

Also, existing requirements in 
§§ 157.19(d) and (e) place additional 
restrictions on cargo piping located near 
the outer shell of an oceangoing vessel. 
These restrictions will continue to apply 
to cargo piping located in double hull 
spaces other than ballast tanks on an 
oceangoing vessel. Two comments 
recommended that this provision be 
extended to inland vessels. The Coast 


Guard concurs. Section 157.11(g)(3) 
incorporates this concept. This new 
section applies to all oil piping located 
within the double hull of an inland or 
Great Lakes (non-oceangoing) tank 
vessel. 

23. 33 CFR 157.11(g)(2). Twenty-seven 
comments addressed requirements for 
suction wells, which appear in 

§ 157.11(g)(2). Four comments opposed 
new requirements, with two of those 
comments recommending incorporation 
of guidance for suction wells in 
Regulation 23(3)(c) of Annex I to 
MARPOL Nine comments 
recommended that suction wells not be 
permitted within 2 meters of the bottom, 
while three comments recommended 
prohibition of suction wells anywhere 
within protective spaces. Ten comments 
generally supported additional 
requirements for suction wells, while 
one comment recommended a specific 
alternative distance from the hull in 
which they would be prohibited. 

Section 157.11(g)(2) is consistent with 
current U.S. practices (as reflected in 
Coast Guard NVIC 1-61) as well as with 
Regulation 13F as adopted at MEPC 32. 

It is different from MARPOL Regulation 
23(3)(c) in that it is mandatory for all 
vessels, whereas the MARPOL 
regulation only requires an adjustment 
to the maximum allowable outflow 
calculations for an oceangoing vessel 
that is not in compliance. 

24. 33 CFR 157.19. A provision in 
Regulation 13F will limit the size of 
individual cargo tanks on new vessels 
under 5,000 DWT to no more than 700 
cubic meters (4,400 bbls), unless double 
sides are fitted. This interim final rule 
requires a vessel of any size to have 
double sides and bottoms. Therefore, 
this particular Regulation 13F provision 
is not included in this interim final rule. 

The interim regulatory impact 
analysis (Interim RIA) of this rulemaking 
notes that limiting the size of individual 
cargo tanks is an effective means of 
mitigating pollution without restricting 
overall cargo capacity. At present, only 
a relatively small number of tank 
vessels do not already meet this 
requirement. 

It is expected that this provision 
would have negligible economic impact 
for the following reasons: 

(1) It would apply only to new vessels; 

(2) Present construction practices for 
inland barges under 5,000 DWT 
generally result in cargo tanks smaller 
than 700 cubic meters (4,400 bbls); 

(3) Future vessels less than 5,000 DWT 
can be designed with tanks that meet 
the size limitation without incurring 
additional costs or adversely impacting 
cargo capacity. 





Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36229 


The Coast Guard has already received 
one comment on this provision, which 
generally supports the concept of tank 
size limits. However, the comment 
questioned (but did not support or 
oppose) whether these specific numbers 
(3,000 DWT, since replaced by 5,000 
DWT in the final Regulation 13F, and 
700 cubic meters) are appropriate for the 
inland fleet. The comment included data 
on the potential impact of this provision. 
The Coast Guard invites further public 
comment on this provision (see "Request 
for Comments"), particularly with 
respect to inland and Great Lakes 
vessels. 

Another comment, which did not 
address this specific provision, 
recommended that the maximum 
potential outflow requirements (which 
relate directly to tank size) for larger 
vessels in $ 157.19 should be revised. 

The Coast Guard concurs that these 
requirements should be reviewed and 
updated, particularly in light of the 
Interim RIA results suggesting tank size 
limits can be a cost-effective measure. 
This will be accomplished as part of 
ongoing efforts to revise domestic and 
international standards based on 
probabilistic damage criteria. The 
United States has actively encouraged 
these efforts through IMO. Substantial 
progress on probabilistic methods has 
already been accomplished, particularly 
with respect to bulk (dry cargo) carriers 
and passenger vessels. This is a long¬ 
term process which requires additional 
research and development before 
probabilistic outflow standards for 
tankers can be implemented. Therefore, 
it is not practical to accomplish this 
revision within the scope of this 
rulemaking. 

25. 33 CFR 157J21. Two comments 
recommended additional damage 
stability standards. Current stability 
regulations for oceangoing and Great 
Lakes vessels are in 33 CFR 157.21, 46 
CFR 42.20-5, 46 CFR 45.35, and 46 CFR 
172.065. 

Recognizing that double-hulled tank 
vessels require greater consideration of 
damage stability than was provided by 
existing international requirements. 
Regulation 13F of Annex I to MARPOL 
contains new requirements. The Coast 
Guard is implementing new stability 
requirements under a separate 
rulemaking (CGD 91-206), and expects 
to issue a Notice of Proposed 
Rulemaking (NPRM) later this year. 
Interim guidance on stability for double 
hull tankers has been provided in NV1C 
4-92. 

A similar comment regarding the 
stability of inland tank vessels, and a 
clarification of 46 CFR 1724)65 are 


discussed in paragraph 33 of this 
preamble. 

26. 33 CFR 157.24(c). One comment 
recommended the adoption of 
provisions for the submission and 
review of plans to show compliance 
with this rule. This recommendation has 
been incorporated in § 157.24(c). To the 
extent that Regulation 13F of MARPOL 
is consistent with this rule, the Coast 
Guard intends to accept flag 
administration certification of 
compliance with Regulation 13F, as 
evidenced by the International Oil 
Pollution Prevention (IOPP) certificate, 
as evidence of compliance with this rule. 
This follows existing practice under 
5 157.24. which permits the use of IOPP 
Certificates to demonstrate compliance 
with other equivalent domestic and 
international requirements. 

Section 157.04 provides for 
classification societies to certify the 
compliance of vessels with certain 
requirements in 33 CFR part 157. Several 
classification societies have been 
authorized to perform certifications 
under this section, most notably for 
compliance with S 157.10c. The Coast 
Guard intends to authorize classification 
societies to certify the compliance of 
vessels under their class with the 
requirements of this rule. Classification 
societies are invited to request this 
authorization in accordance with 
existing § 157414(b). 

27. 33 CFR 157.25(a )L Even though no 
comments on this section were received, 
a conforming amendment clarifies that 
the applicability of subpart C of part 157 
is unchanged. 

28. 33 CFR 157.28 . Even though no 
comments on this section were received, 
a conforming amendment is necessary 
due to the paragraph predesignations in 
5 157.08. 

29. 33 CFR 157, Appendix A. Appendix 
A to part 157 has been revised to make 
the requirements on maximum 
allowable tank length consistent for 
single and double hull vessels. There 
has been no substantive change to this 
requirement. This revision is consistent 
with amendments to Regulation 24 of 
Annex I to MARPOL which were 
adopted at MEPC 32. 

30. 33 CFR 157, Appendix G. Appendix 
G to part 157 has been added to provide 
the timetable for applying double hull 
requirements to existing tank vessels. 
This timetable is consistent with 46 
U.S.C. 3703a and has been included for 
the convenience of the reader. 
Regulation 13G will require vessels to be 
retrofitted with a double hull or retired 
no later than 30 years after delivery. 
Appendix G, as it appears in this interim 


final rule, does not reflect Regulation 
13G. 

The Coast Guard has received several 
inquiries as to the proper interpretation 
of this schedule. Each year, from 1995 to 
2005, a new set of age limitations applies 
to vessels within each of the three size 
categories. For example, a 20,000 gross 
ton single hull tanker delivered on June 
15,1962 would need a double hull on 
January 1,1998. A 20,000 gross ton single 
hull tanker delivered on June 15,1982 
would need a double hull on June 15, 
2007. 

31. 46 CFR 32.53 . One comment 
recommended that the inert gas 
requirements in 46 CFR 32.53 should 
apply to double hull spaces. This 
recommendation was prompted by 
concerns for fire safety, since any 
leakage from a cargo tank into a void or 
ballast space creates a vapor explosion 
risk. Such leakage could occur through 
holes or cracks in the inner hull 
bulkhead separating the cargo tanks 
from the double hull space. Inert gas 
would ensure that the atmosphere 
within the double hull space could not 
contain sufficient oxygen for an 
explosion to occur. 

Since the oiltight integrity of 
bulkheads separating voids or ballast 
tanks from cargo tanks is of paramount 
importance in preventing leakage into 
such spaces, vessel owners are expected 
to monitor the condition of the 
bulkheads and maintain effective anti¬ 
corrosion systems. The bulkheads are 
also subject to periodic inspection by 
Coast Guard inspectors and 
classification society surveyors. 

The International Maritime 
Organization's (IMO) Subcommittee on 
Fire Protection, in cooperation with the 
International Association of 
Classification Societies (LACS), has 
considered the need for additional fire 
protection measures in void or ballast 
spaces. The Subcommittee concluded 
that such spaces should not be 
permanently inerted (as are cargo 
spaces) since inert gas poses a danger to 
personnel and may also tend to 
accelerate corrosion. However, the 
Subcommittee has recommended that 
vessels should have the capability to 
sample the atmosphere of and admit 
inert gas to double hull spaces. The 
Coast Guard may incorporate this 
recommendation in a future rulemaking. 

32. 46 CFR 32.55-45. Five comments 
recommended additional standards for 
venting protective spaces. Although 
venting standards were beyond the 
scope of this rulemaking, they may be 
considered in the future. Existing 
standards for ventilation are found in 46 
CFR 32.55—45. 
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33. 46 CFR 32.60-1. Twenty-seven 
comments recommended additional 
structural requirements. Eleven of those 
comments specifically recommended 
limitations on the use of high tensile 
steels. Current structural requirements 
in 46 CFR 32.60-1 incorporate 
classification society rules. The Coast 
Guard considers the classification 
societies to be the appropriate 
organizations to review and update 
structural requirements. The Coast 
Guard actively participates in this 
review process through its membership 
on the ABS Board of Managers and ABS 
Technical Committees. The Coast Guard 
intends to relay the structural issues 
raised in comments to this rulemaking to 
the appropriate ABS committees for 
consideration. ABS is a member of 
1ACS. which provides an international 
forum to review, update, and harmonize 
classification rules. 

34. 46 CFR 172.065. One comment 
recommended additional stability 
requirements for inland tank barges. 
General stability requirements for 
inspected vessels are in 46 CFR part 170. 
There are no current standards 
specifically addressing inland tank 
vessels carrying oil. Title 46 CFR part 
172, subpart E, contains stability 
requirements for double hull inland 
barges carrying cargoes regulated under 
46 CFR subchapter O. Even though 
existing 46 CFR 172.065 has been 
applicable to all vessels that must 
comply with 33 CFR part 157, subpart B 
(Great Lakes and oceangoing vessels), 
the applicability of § 172.065 is not 
extended to include inland vessels that 
are now covered under 33 CFR 157.10d. 
Title 46 CFR 172.060 has been revised to 
clarify this applicability. Stability 
considerations are beyond the scope of 
this rulemaking. However, additional 
stability standards for inland tank 
vessels may be considered in the future. 
Related stability comments are 
discussed in paragraph 25. 

General Comments (Non-CFR Specific) 

35. One comment recommended that 
the regulatory analysis of this rule 
investigate the impacts on tankers in 
domestic service. This has been 
accomplished in the interim regulatory 
impact analysis (Interim R1A), which is 
discussed under “Regulatory 
Evaluation." 

36. Two comments recommended that 
the Coast Guard evaluate the impact of 
this rule on small businesses. This issue 
is addressed in the regulatory flexibility 
analysis, which was performed as part 
of the Interim R1A. The results of the 
flexibility analysis are discussed under 
"Small Entities." 


37. Twelve comments addressed 
standards for equivalent double 
containment systems, which the Coast 
Guard may approve in lieu of double 
hulls for vessels under 5,000 gross tons. 
Two comments suggested that the Coast 
Guard issue standards for designing and 
evaluating double containment systems. 
The Coast Guard has not adopted this 
suggestion because the current state of 
development of these systems is not yet 
sufficient to permit the drafting of 
practical specific regulations for 
evaluating the wide range of possible 
vessel designs and applications. IMO 
guidelines for evaluating the pollution 
prevention equivalency of alternative 
designs to double hulls will be drafted at 
MEPC 33 in October 1992. Such 
guidelines could form a basis for future 
double containment regulations. 

Three comments recommended that 
the Coast Guard incorporate specific 
equipment (such as bladders), design 
features (such as heavier hull plate), or 
arrangements (such as the mid-height 
deck) as double containment systems. 
These comments did not include 
sufficient evidence of practicality and 
effectiveness to support a finding that 
any of the recommended measures are 
equivalent to a double hull for a vessel 
under 5,000 gross tons. The Coast Guard 
is currently evaluating alternative 
measures for larger vessels as mandated 
by Congress and noted in paragraph 12 
of this preamble. Results of this 
evaluation may be applicable to these 
smaller tank vessels. 

Four comments recommended that the 
Coast Guard encourage the development 
of alternative systems. The Coast Guard 
encourages such further research and 
development, since such efforts are in 
the public interest. However, 
prospective systems must be proven to 
be practical and effective before they 
can be considered for approval. 

An owner desiring approval of a 
double containment system for a 
specific vessel under 5,000 gross tons 
should submit a request to Commandant 
(G-MVI). Such systems will be 
evaluated only on a case-by-case basis; 
generic approvals are not anticipated. 
Applications must contain appropriate 
evidence of practicality and proven 
effectiveness in affording spillage 
prevention that is equivalent to that of a 
double hull with dimensions as specified 
in this rule. Systems or arrangements 
involving operations that are restricted 
to a specific location must be forwarded 
through the local Coast Guard Marine 
Safety Office. 

Three comments recommended that 
double containment provisions be used 
to permit lesser double hull dimensions 


than required by this rule. The Coast 
Guard does not concur with this 
concept. Prospective double 
containment systems must provide 
equal or greater protection against 
spillage than a double hull as specified 
in this rule. Systems providing inferior 
protection cannot be considered. 

38. Eight comments recommended 
requirements for tank coatings. The 
Coast Guard strongly encourages 
owners to apply and maintain effective 
coatings, particularly in ballast tanks, 
which are prone to corrosion. The IMO 
is developing requirements for tank 
coatings. The Coast Guard is 
participating in this process and will 
evaluate the results of these ongoing 
developments before future regulatory 
action is considered. In addition, since 
the issue of tank coatings is closely 
linked to the issue of hull structure (as 
discussed in paragraph 33), the 
classification societies could play a 
significant role in implementing tank 
coating requirements. 

39. Eight comments requested that a 
final rule be issued as expeditiously as 
possible. One comment requested the 
rule to be finalized after MEPC 31 in July 

1991. Another comment recommended 
that the Coast Guard delay issuing a 
final rule until after MEPC 32 in March 

1992. The Coast Guard has issued this 
interim final rule as expeditiously as 
was possible after MEPC 31 (and MEPC 
32) to permit plans for the construction 
of new tank vessels to proceed without 
further delay. It has been revised since 
MEPC 32 to incorporate minor technical 
changes that were made to Regulation 
13F at the time of final adoption. This 
has been done to maintain technical 
consistency between U.S. regulations 
and the related international standards. 

40. One comment recommended 
requirements for permanent ballast in 
order to hydrostatically limit cargo 
loads on new and existing vessels. The 
Coast Guard has no authority under the 
law to permit such systems in lieu of 
double hulls for new vessels. Such 
systems were evaluated for 
supplemental use with a double hull. 
However, based on the Interim RLA, the 
Coast Guard does not consider a 
requirement for such systems, in 
addition to double hulls, to be justified 
for new vessels. Requirements for 
existing vessels are discussed in the 
following paragraph. 

41. One comment recommended that 
provisions for additional structural and 
operational measures for existing 
vessels awaiting double hull retrofit or 
retirement in accordance with the 
timetable in 46 U.S.C. 3703a be issued 
simultaneously with this rule. The Coast 
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Guard does not concur with this 
recommendation. The phaseout 
timetable for existing vessels is 
incorporated in this rule; other 
operational and technical measures for 
existing vessels are being implemented 
through a separate rulemaking. Delaying 
this rule pending development of the 
other provisions for existing vessels 
would not be in the public interest 

On November 1,1991. the Coast 
Guard issued an advance notice of 
proposed rulemaking (ANPRM) on 
measures for existing vessels (56 FR 
56284). The public comment period on 
the ANPRM closed on January 31,1991; 
a notice of proposed rulemaking (NPRM) 
is under development. Two comments 
received under this double hull 
rulemaking included specific 
recommendations for existing vessels; 
these comments have been forwarded to 
the public docket for the existing vessel 
rulemaking (CGD 91-045). 

Regulation 13G of Annex I to 
MARPOL includes a requirement that 
vessels built prior to existing 
requirements for protectively located 
segregated ballast (pre-MARPOL 
tankers) convert tanks protecting 30 
percent of the sides or 30 percent of the 
bottom to non-oil spaces no later than 25 
years after delivery. This provision is 
not included in this interim final rule. 
However, it will be considered in the 
separate rulemaking on measures for 
existing vessels (CGD 91-045). The 
United States has not taken a final 
position with respect to Regulation 13G. 

42. Two comments recommended that 
the development of this rule should not 
necessarily be limited to an extension of 
existing standards, many of which were 
developed decades ago. The Coast 
Guard strongly concurs with this 
recommendation. These rules, which are 
applicable to the next generation of tank 
vessels, reflect the latest available 
proven technology as well as the public 
consensus for increased protection for 
the marine environment Extensions of 
existing standards, without 
consideration of current priorities and 
technology, would be inappropriate. 

43. One comment recommended that 
this rule be based on the energy 
absorption capabilities of prospective 
designs. A related comment 
recommended that the Coast Guard 
update its database on marine 
casualties. The Coast Guard encourages 
further research on structural failure 
modes and related energy absorption 
due to collisions and groundings. 
However, existing data and engineering 
analyses of energy absorption 
phenomena are not sufficiently 
developed to allow development of 
design requirements based on those 


criteria. This issue is closely related to 
the issue of probabilistic damage 
standards discussed in paragraph 24. 

44. Two comments recommended that 
non-design measures for preventing 
accidental pollution be considered. The 
Coast Guard concurs. Tank vessel 
arrangement is just one element of the 
complex system of tank vessel 
transportation. Many other elements, 
particularly those relating to human 
factors, are worthy of further 
consideration. However, the scope of 
this rulemaking was limited to 
implementing die double hull 
requirements of OPA 90. Other sections 
of OPA 90, which are being implemented 
in separate rulemakings, will address 
some of these other elements. 

Regulatory Evaluation 

This rulemaking is major under 
Executive Order 12291 and significant 
under the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11040, February 20,1979). An 
analysis of this rule is in the public 
docket. Implementation is projected to 
gradually increase the transportation 
cost of oil by four-tenths of a cent per 
gallon over the next 25 years. 

This double hull rulemaking is one of 
several rules which will be issued in 
accordance with titles IV and V of OPA 
90. Some of these rules will interact with 
each other. The overall impact of these 
rules may not equal the cumulative total 
impact of each rule considered 
individually. For example, the beneficial 
impact of the double hull rule is the 
reduced amount of oil spilled after 
certain grounding or collision casualties. 
However, the impact of this rule will be 
reduced by future OPA 90 rulemakings 
that will improve operational and 
navigational safety of tank vessels. 

These other rules will reduce the 
numbers of collisions and groundings 
and resulting environmental damage or 
harm which, in turn, will reduce the 
overall benefits of (or the total spill 
reduction attributable to) double hull 
construction. 

The Coast Guard intends to conduct a 
comprehensive, programmatic RIA for 
all title IV and V OPA 90 rules, once 
they are all completed and issued. This 
comprehensive RLA will evaluate the 
interaction of rules relative to each 
other, and assess their impacts in total. 
However, since the rules will be 
developed and issued individually over 
several years, each rule will undergo an 
interim evaluation (Interim RIA) against 
a baseline that assumes no other OPA 
90 requirements are implemented. 

Accordingly, an Interim RIA of this 
rule was prepared and placed in the 
public docket. The Interim RIA 


addresses the need for this rulemaking, 
the standards adopted in this rule, the 
alternatives to this rule, and the 
anticipated economic impacts of this 
action. A Notice of Availability of the 
Interim RLA was published in the 
Federal Register on January 15,1992 (57 
FR 1854), and public comments on the 
Interim RIA were invited. Six comments 
were received; none of the comments 
resulted in revision of the Interim RIA. 
An addendum to the Interim RIA has 
been placed in the public docket to 
explain a reevaluation of the estimates 
of the projected benefits of spill 
prevention. A discussion of oil spill unit 
values and projected benefits is 
included in the Summary of the Interim 
RIA. Summaries of the Interim RIA and 
the public comments appear in the two 
following subsections. 

Summary of the Interim RIA 

The Interim RIA examined the 
economic costs and benefits of eight hull 
designs. A design conforming to the 
current international standards for 
protectively located segregated ballast 
(MARPOL tanker), fn which a portion of 
the cai^go block is protected by double 
sides or a double bottom, or both, was 
used as a base line reference. Other 
designs analyzed for comparison 
included a double hull tanker (the 
design adopted by this rule), a MARPOL 
tanker with cargo hydrostatically 
balanced with the surrounding water, a 
tanker with a double bottom, a tanker 
with double sides, a tanker with double 
sides and hydrostatically balanced 
cargo, and a MARPOL tanker with 
individual tanks smaller than required 
under the current maximum tank size 
standards. 

The Interim RIA indicates that the 
benefit-to-cost ratio for a double hull 
tanker is comparable to the ratios for 
the other hull designs that were 
evaluated. The MARPOL tanker with 
smaller Individual cargo tanks was the 
only hull design examined with a greater 
benefit-to-cost ratio than the double hull 
tanker. Even though the incremental 
increase in oil transportation costs for a 
MARPOL tanker with smaller tanks is 
projected to be half the increase for a 
double hull tanker, the double hull 
tanker is estimated to prevent one-third 
more spillage. 

The cost and benefit projections do 
not vary significantly for variations of 
double hull designs (i.e. dimensions of 
protective spaces). The Coast Guard 
does not have authority to permit the 
use of an alternative hull design (in lieu 
of a double hull) for a vessel over 5,000 
gross tons. 
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Worldwide, this rule is projected to 
increase the total cumulative oil 
transportation costs during the 
transition period (1990 to 2015) by $15 
billion ($3.5 billion discounted to 1991). 
This increase is primarily the result of 
additional construction and 
maintenance costs of double hull 
tankers. During this period, the 
transition to double hull tankers is 
projected to prevent 86,000 tons of oil 
spillage in U.S. waters that would have 
otherwise resulted from groundings and 
collisions. This corresponds to an 
average undiscounted cost of $174,000 
per ton, or $24,000 per barrel, of 
prevented spillage. 

The economic benefits of spill 
prevention are the avoided cleanup 
costs, third party losses, and natural 
resource damages that would otherwise 
be incurred. The projected dollar value 
of these benefits depends upon 
estimates of future cleanup costs and 
the valuation of natural resource use 
and non-use damages. The Interim RIA 
projected the benefits of spillage 
prevented by this rule (during the 1990- 
2015 transition period) to be $1.1 billion 
($230 million discounted to 1991), based 
upon a spill-unit value of $13,000 per ton 
for cleanup costs and third party 
damages. This spill-unit value was 
derived from an analysis of historic 
cleanup costs and damage claims for 
major oil spills in U.S. waters during the 
period 1970 to 1990. Natural resource 
damages resulting from these oil spills 
were not quantified or taken into 
account. Accordingly, the discounted 
cost of this rule was projected to exceed 
the discounted benefits by $3.3 billion. 

The Coast Guard amended the Interim 
RIA with addenda on May 6,1992 and 
on July 29.1992 to revise the spill unit 
values and the estimated benefits, based 
on an alternative approach. This was 
done because the spill-unit values used 
in the initial Interim RIA did not include 
natural resource damages and because 
cleanup costs were based upon average 
costs over a twenty-year period. There 
have been sharp rises in cleanup costs 
and damage claims in recent years. 
Revised cleanup and third-party damage 
costs of $37,000 per ton were derived 
from a more current base (1989 to 1991), 
and natural resources damages of 
$35,000 per ton were included, based 
upon the undiscounted dollar value of 
the recent settlement of claims in the 
Exxon Valdez case. These changes 
resulted in a revised total spill unit 
value of $72,000 per ton. This 
corresponds to a revised benefit of $6.0 
billion ($1.3 billion discounted to 1991), 
based on the projected 86,000 tons of 
spillage prevented by this rule during 


the transition period (1990-2015). 
Therefore, under this approach, the net 
discounted cost of this rule would be 
revised to $2.2 billion, based on the 
alternative spill unit value. 

Both this and the previous approach 
suffer from potentially serious 
drawbacks. For example, as discussed 
above, the first approach omits some 
important components of the social 
costs of a spill. The second approach 
ignores potentially valuable data by 
excluding from the sample all accidents 
occurring before 1989. It relies 
exclusively on data from only one major 
spill, the Exxon Valdez grounding, to 
estimate the value of natural resource 
damages. The second approach also 
assumes that the amount paid by Exxon 
in its settlement with the State of Alaska 
and the United States reflects the true 
social costs of the natural resource 
damages associated with that accident. 

Consequently, the Coast Guard is 
undertaking further work to refine and 
expand its database of oil spill cleanup 
and damage cost information and to 
further study natural resource damage 
valuation, which is currently the subject 
of comprehensive research and 
evaluation by NOAA. This will facilitate 
the development of more accurate and 
representative spill unit values to serve 
a9 the basis for reevaluating the benefits 
estimates in this and other regulatory 
the benefits estimates in this and other 
regulatory evaluations undertaken for 
the implementation of OPA 90. It i 9 the 
Coast Guard’s position, based on 
currently available data, that the spill 
unit values of $13,000 per ton and 
$72,000 per ton represent reasonable and 
suitable lower and higher values to 
serve as a range for the interim 
economic evaluation of this rule. 

For the year 2015, when the transition 
to double hull tankers serving the U.S. is 
complete, prevented spillage is projected 
to be 7,800 tons. This corresponds to 
annual benefits ranging from $100 
million to $560 million, based on spill- 
unit values of $13,000 and $72,000 
respectively. The incremental increase 
in annual transportation costs for the 
year 2015 is $1.5 billion, which 
corresponds to a 0.4 cent increase in 
cost per gallon of oil transported. 
Therefore, the net annual post-transition 
cost of this rule will range from $940 
million to $1.4 billion, depending upon 
which spill-unit values are assigned to 
the benefits. 

The overwhelming majority of these 
costs and benefits are attributable to 
international crude oil shipments. Most 
vessels in this trade are larger than 
65,000 deadweight tons. Double hull 
vessels of this size will have only a 


negligible decrease in cargo capacity 
from a MARPOL tanker of equivalent 
dimensions. For smaller vessels, 
primarily coastal product tankers, an 
assumed 15 percent reduction in cargo 
capacity increases the additional 
(incremental) transportation costs by 50 
percent over the base case. This 
corresponds to a 54 to 80 percent 
increase in net cost, based on spill-unit 
values of $13,000 and $72,000 
respectively. A standard (195 foot long) 
inland tank barge of double hull 
construction can carry only 70 percent 
of the capacity of a single hull barge of 
equivalent overall dimensions. 

However, market conditions predating 
OPA 90 had already prompted a 
transition to double hull inland tank 
barges. 

A number of vessels, primarily 
general cargo break-bulk ships, have 
carried limited quantities (less than 20 
percent of total deadweight) of oil in 
bulk within deep tanks under the cargo 
holds. New vessels may not carry oil in 
those tanks, and existing vessels must 
discontinue carrying oil in those tanks in 
accordance with the phaseout timetable 
for existing vessels in the Act. The 
Coast Guard anticipates that very few 
vessels of this type would be 
constructed in the future, even in the 
absence of this rule, since most dry 
cargo is now transported in container 
ships. Therefore, only vessels primarily 
designed to carry oil in bulk were 
considered in this analysis. 

The economic impact of this rule will 
be distributed differently across various 
sectors of the U.S. marine transportation 
system. Spread over the 25 year 
implementation period, the impact on 
international tanker operators is 
expected to be small, since their vessels 
are estimated to have a useful life of 25 
years. The ability of a small 
international tanker operator to raise 
sufficient capital to construct double 
hull tankers (15 percent to 20 percent 
more than for an equivalent MARPOL 
tanker) is likely to be contingent on 
projected freight rates adequately 
covering capital and operating costs. 
Rates may not rise sufficiently to cover 
these costs during the early years of the 
transition period, when new double hull 
tankers will compete against existing 
single hull tankers. In the long term, 
rates are expected to rise as older 
vessels are retired. This will create more 
favorable financing conditions for new 
construction. 

Operators of coastal tankers and tank 
barges will face impacts similar to those 
of owners of international tankers. The 
smaller cargo capacity of these double 
hull vessels, compared with the capacity 
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of single hull vessels with equivalent 
outer dimensions, could place existing 
single hull vessels at a greater 
advantage during the transition years, 
particularly on routes where draft and 
beam are restricted. Some coastal 
tankers may be retired prior to the end 
of their useful life, since such vessels 
have a projected useful life slightly 
longer than for a tanker in international 
trade. This could hasten orders for new 
construction at domestic shipyards. 

Large operators of inland barges are 
not expected to be significantly affected 
by this rule, since double hull 
construction had become a trend for this 
segment of the industry prior to the 
enactment of OPA 90. Smaller, 
undercapitalized operators of inland 
barges, harbor tankers, and non-Alaska 
trade coastal tankers and barges may be 
adversely impacted. However, the long 
term situation of these operators will be 
impacted to a much greater degree by 
preexisting economic factors unrelated 
to this rule. These factors have acted to 
consolidate the inland tank vessel 
industry for many years. 

Public Comments on the Interim RIA 

The Coast Guard received six 
documents containing nearly 30 specific 
comments on the Interim RIA. Two 
comments addressed the adverse 
economic impact of the double hull 
requirement on the coastal and inland 
oil transportation operators. Since these 
sectors include the small entities within 
the larger marine oil transportation 
sector, those particular comments are 
addressed in the next section under 
“Small Entities' ’ The other comments 
are discussed in the following 
paragraphs. 

Several comments noted concerns 
over the high cost of the rule relative to 
its benefits. This cost results from the 
transition to double hull construction for 
new tank vessels. The Coast Guard does 
not have discretion under OPA 90 to 
permit any design concept other than a 
double hull. Therefore, aspects of this 
rulemaking within the Coast Guard’s 
administrative discretion cannot 
significantly affect these costs. 

One comment suggested that the 
Interim RIA underestimates the amount 
of spillage that will be prevented by 
double hulls because past accidents 
have demonstrated that double hull 
construction is much more resistant to 
hull penetration in high-energy 
grounding situations than was assumed 
in the Interim RIA. An opposing 
comment stated that the Interim RIA 
overestimates the effectiveness of 
double hull construction. The Coast 
Guard believes that the Interim RIA 
uses a reasonable estimate of the spill 


prevention effectiveness of double hulls 
in view of the many variables relevant 
to each specific grounding situation 
(such as the speed and size of vessel, 
nature of bottom, weather conditions, 
tides, and currents). 

One comment contended that the 
interim RIA substantially overestimated 
the costs of double hull construction. 
Whereas the Interim RIA used 15 
percent to 20 percent as the incremental 
double hull construction cost (relative to 
an equivalent single hull vessel), the 
comment asserted that a carefully 
designed double hull tanker could be 
built for considerably less. The Coast 
Guard concludes that, under certain 
circumstances (innovative design and 
production engineering, multiple-ship 
orders and serial production), cost 
reductions could be achieved. However, 
these circumstances cannot be assumed 
for all replacement construction during 
the 25 year transition period. The 15 
percent and 20 percent figures used in 
the Interim RIA are based upon recent 
construction orders (including single hull 
orders with options for double hulls) 
and a synthesis of a broad canvass of 
informed industry opinion. They are 
intended to be sufficiently conservative 
to account for unforeseen circumstances 
and minor cost differentials. 

One comment discussed 
hydrostatically-balanced MARPOL 
tankers (M-HBL). It included data and 
analyses asserting that existing 
MARPOL tankers (if operated in a 
hydrostatically-balanced condition) 
could be as economically viable as 
double-hulled vessels, with the added 
environmental benefit that this 
alternative could be implemented 
immediately. The Coast Guard 
recognizes that M-HBL tankers may be 
as effective as double hull vessels under 
certain grounding scenarios, but M-HBL 
offers minimal protection under collision 
scenarios. The long-term intent of OPA 
90 is to develop hull designs which 
maximize environmental protection 
under as many circumstances as 
possible. The M-HBL design does not 
meet this long-term goal; however, it 
may be an appropriate short-term 
measure for existing vessels. A copy of 
this comment has been placed in the 
public docket for that regulatory project 
(CGD 91-045). 

One comment stated that, contrary to 
the Interim RIA, the U.S. balance of 
payments would not be affected by 
foreign-owned vessels, because 
construction would be in foreign 
shipyards with foreign capital. While it 
is correct that the initial construction 
capital would not necessarily be U.S. 
money, the increased construction costs 
(including interest payments) and 


operating costs are ultimately paid by 
the U.S. in the form of higher 
transportation costs over the 
construction amortization period and 
service life of the vessel. Thus, the U.S. 
balance of payments is affected as 
indicated in the Interim RIA. 

One comment questioned whether 
certain U.S. naval vessels (oilers and 
tankers) should be included in the 
analysis, since they may be public 
vessels and therefore exempted from 
vessel inspection and pollution 
prevention regulations by 46 U.S.C. 2109. 
The exemption in section 2109 applies to 
a “public vessel,” as defined in 46 U.S.C. 
2101(24). Determinations of public vessel 
status are made on a case-by-case basis. 
This rulemaking does not address 
determinations under § 2101(24). 
However, the relatively small number of 
public tank vessels, and the fact that 
such vessels cannot be engaged in 
commercial service, precludes a 
significant impact on the analysis. 

Two comments asserted that the 
Interim RIA overestimates the double 
hull benefits because it did not account 
for an increased number of voyages to 
made up for lost cargo capacity; this 
would increase in the probability of 
casualties. The cost-benefit calculations 
in the Interim RIA made appropriate 
adjustments for loss of cargo capacity 
under several of the design alternatives, 
including double hulls. 

One comment held that both crude oil 
and product imports to the U.S. will 
increase higher and faster than forecast 
by the Department of Energy, 
particularly as a result of announced 
refinery closings (due to the Clean Air 
Act Amendments of 1990). Although the 
Interim RIA places substantial reliance 
on Department of Energy import 
forecasts, they were verified against 
similar forecasts by other energy 
institutes and associations. Although 
refinery closings may affect future 
import levels and distribution patterns, 
accurate forecasts cannot be made on 
the basis of announcements alone. 

One comment stated that the Interim 
RIA did not fully represent costs to 
barge operators, since it did not mention 
increased fuel consumption from towing 
heavier (or extra) double-hulled barges 
in order to move the equivalent amount 
of cargo. The Interim RIA analyzes 
transportation costs on a per-ton basis, 
which takes into account reduced cargo 
capacity per voyage (referred to as 
“voyage productivity” in the Interim 
RIA). 

Small Entities 

The Coast Guard has evaluated the 
impact of this rule on small entities in 
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accordance with the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). This 
evaluation was carried out as part of the 
Interim R1A for this rule. 

For purposes of small entity impact 
the inland and coastal barge 
transportation sectors contain the 
greatest number of small, 
independently-owned companies: 

—The coastal tank barge industry is 
comprised of 52 companies which 
operate 191 barges: however, 35 of 
those companies operate only one or 
two barges; 

—The inland tank barge industry is 
comprised of 409 companies which 
operate 3,461 barges; however. 219 of 
those companies own just one barge. 

It is difficult to quantify the degree to 
which the small entity barge sector will 
be impacted by this rule. Market 
conditions have been depressed for 
some time, forcing operators to defer 
replacing older barges. The existing 
barge fleet is already past middle-age; 
nearly 50 percent of the fleet is over 20 
years old. Assuming that the service life 
of a tank barge is 30 years, then the 
industry, as a whole, is faced with 
replacing this fleet over the next 25 
years, regardless of OPA 90. 

The Interim RLA acknowledges that 
coastal and inland operators will face 
problems of capital cost, replacement 
timing, and freight rate differentials. 
Smaller, undercapitalized operators will 
have particular difficulties in financing 
new construction. However, these 
difficulties existed prior to OPA 90 and 
cannot be fully attributed to this rule. 

The economic impact of this rule is 
nominally associated with the 
additional construction costs (of double 
hull over single hull tankers) and 
operating costs (due to loss of cargo 
capacity). There is evidence that the 
industry was already adjusting to these 
conditions, since there has been a trend 
towards double hull barge construction 
which began well before OPA 90. This 
trend appears to be based upon 
industry's desire to broaden the cargo 
flexibility of tank barges, since certain 
chemical cargoes have long been 
restricted to double hull barges. It 
should be noted that double side widths 
required for most chemical barges are 
greater than the side dimensions under 
this rule (3 to 4 feet, vice 2 feet). This 
rule does not change existing carriage 
requirements for chemicals. 

The Interim RIA recognizes that 
adjustments to the market structure will 
be necessary if the smaller, 
undercapitalized companies are to 
survive. Such adjustments are possible, 
such as the development of long-term 
shipping commitments between operator 


and customer that will allow contracts 
to be used as collateral for construction 
loans (similar to present arrangements 
for large ship financing). 

It must also be noted that the forecast 
of future inland and coastal 
transportation of refined oil products is 
for slow, continued growth above 
present levels. Thus, there will be a 
demand for a double-hulled barge fleet 
comparable to the existing fleet, with 
comparable crew employment levels. 
This long-range demand should be 
adequate to stimulate capital investment 
opportunities. Financing mechanisms 
should evolve to meet industry needs 
over the next 25 years. 

Comments With Respect to Small 
Entities 

Two comments on the Interim RIA 
concerned the adverse economic impact 
on the coastal and inland vessel 
operators. 

One comment asserted that the 
Interim RIA substantially 
underestimates the adverse economic 
impact on the coastal and inland oil 
transportation sectors because the 
phaseout schedule, when viewed 
against the age of the existing fleet, will 
result in two brief surges of retirement 
and replacement (rather than a gradual 
replacement). It noted that this high- 
demand construction period, coupled 
with limited shipbuilding capacity, 
would result in higher construction costs 
than assumed in die Interim RIA. The 
comment further asserted that 
construction financing may be limited, 
or available only at high interest costs, 
since capital markets may be 
discouraged from investing in 
replacement construction. 

The Coast Guard recognizes that the 
inland and coastal barge operators will 
be the most adversely impacted sector 
since a number of smaller, 
undercapitalized companies are now 
engaged in that trade. However, due to 
the age of the existing barge fleet, this 
sector is already faced with the need to 
replace most of the fleet over the next 25 
years. The Coast Guard's opinion is that 
the extended period (until 2015) for the 
phase out of most single hull barges 
allows ample time for an orderly 
transition to double hull barges. 

Although barge retirements may be in 
surges, reduced Navy construction 
programs should make sufficient 
shipyard capacity available to maintain 
competitive pricing on replacement 
construction. 

The other comment stated that the 
Interim RIA did not consider self- 
propelled vessels smaller than 5.000 
gross tons. These vessels include small 
harbor tankers, typically less than 1,000 


gross tons, which refuel commercial 
ships. The comment alleged that double 
hull construction costs for this type of 
vessel would be 60 percent greater than 
for single hull construction, and that 
cargo capacity would be reduced by 30 
to 50 percent. These conditions would 
preclude construction of replacements. 
The Coast Guard has identified 43 
existing, self-propelled tank vessels 
under 1.000 gross tons (excluding oil 
spill recovery vessels, which are 
exempted). Under OPA 90, these vessels 
are allowed to remain in service until 
2015. The average age of a vessel in this 
group is 47 years oli only eight have 
been built in the last 30 years, and none 
have been built since 1980. The Coast 
Guard views this data as a clear 
indication that the industry has already 
stopped building such small tankers and 
has been replacing existing small 
tankers with tank barges. 

Collection of Information 

This rule contains collection of 
information requirements. Section 33 
CFR 157 has been revised to require the 
submission of plans verifying 
compliance with this rule. No additional 
information collection burden is 
anticipated for the owner of a U.S. 
vessel. since compliance with this rule 
can be verified from other information 
that is currently submitted under 33 CFR 
157.24 and 46 CFR 31.10. However, the 
owner of a foreign vessel will have to 
submit additional information to verify 
compliance with this rule. Most 
additional submissions will become 
unnecessary when related MARPOL 
amendments enter into force (expected 
in July 1993), providing for such 
information on the International Oil 
Pollution Prevention Certificate (IOPP). 
The Coast Guard has submitted the 
information collection requirements in 
this rule to the Office of Management 
and Budget (OMB) for review under 
section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C 3501 et seq .), 
and OMB has approved them. The 
section number is 46 CFR 157.24 and the 
corresponding OMB approval numbers 
are OMB Control Numbers 2115-0503 
and 2115-0106. 

Federalism 

The Coast Guard has analyzed this 
rule in accordance with the principles 
and criteria contained in Executive 
Order 12812 and has determined that 
this proposal does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment. 

This interim final rule sets standards 
for the construction of double hull tank 
vessels. The authority to regulate tank 
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vessel construction standards is 
delegated to the Coast Guard by the 
Secretary of Transportation, whose 
authority is committed by statute. 

Since tank vessels move between U.S. 
ports in the national marketplace, and 
between U.S. and foreign ports in the 
international marketplace, tank vessel 
construction is a matter for which 
regulations should be of national scope 
to avoid unreasonably burdensome 
variances. The Coast Guard received no 
comments addressing the federalism 
implications of this rule. Therefore, by 
adopting this interim final rule, the 
Coast Guard continues the long- 
established practice of preempting State 
action addressing the same subject 
matter. 

Environment 

The Coast Guard environmental 
assessment (EA) for Double Hull Design 
Requirements for Tank Vessels was 
prepared in accordance with 
Commandant Instruction M16475.1B, the 
National Environmental Policy Act of 
1969 (NEPA) (Pub. L. 91-190), and the 
Council of Environmental Quality 
Regulations of July 1,1986 (40 CFR parts 
1500-1508). 

This interim final rule implements the 
double hull provisions in section 4115(a) 
of OPA 90 (46 U.S.C. 3703a), and is not 
expected to result in significant impact 
on the quality of the human 
environment, as defined in NEPA. The 
Coast Guard has placed a Finding of No 
Significant Impact (FONSI) in the public 
docket. 

Public Participation 

Industry, environmental advocacy, 
and other public comments received in 
response to the proposed rule were 
considered in preparation of the EA. A 
public meeting was held on September 
26,1991 to obtain the views of interested 
parties regarding the scope of 
appropriate documentation for 
compliance with the provisions of 
NEPA. No comments concerning double 
hull design standards were received as a 
result of that meeting. On January 15, 
1992, a notice of availability was 
published in the Federal Register (57 FR 
1854) inviting public review and 
comment on the EA. Three documents 
commenting on the EA were received 
and are discussed under “Public 
Comments on the EA." 

Discussion of the EA 

The EA discusses the need for 
regulatory action, compares the double 
hull design with other design 
alternatives for tank ships and barges, 
summarizes public comments, and 
describes the significance of the action. 


The EA for this rule is summarized as 
follows: 

Owners are required to either retrofit 
existing tank vessels with double hulls 
or remove them from service in U.S. 
waters in accordance with a statutory 
timetable beginning in 1995. The 
timetable will result in total conversion 
of the tank vessel fleet to double hull 
vessels by 2015. Single hull tank vessels 
will continue to operate until owners 
voluntarily retire them from service or 
until they are prohibited from service in 
accordance with the timetable. 

Double hull construction places a 
second steel barrier between vessel 
cargoes and the environment. The 
second, or inner, hull will be located 
sufficiently inboard so that the 
probability of its rupture during a low- 
energy collision or grounding is 
relatively low compared to that for a 
single hull. 

U.S. oil imports are expected to 
increase from 7.61 million barrels per 
day in 1991 to 12.33 million barrels per 
day in 2010. This increase in demand is 
expected to result in a proportional 
increase in tank vessel traffic with an 
associated increase in the probability of 
accidents. 

OPA 90 requires the Coast Guard to 
issue rules implementing various 
measures to reduce the risk of oil spills 
in U.S. waters. In order to issue a 
variety of regulations pertaining to a 
wide range of issues in a timely manner, 
a number of individual rulemaking 
actions will be initiated, each 
accompanied by its own environmental 
assessment. The Coast Guard realizes 
that some of the expected beneficial 
effects of individual rules may be 
rendered redundant, or reduced, by the 
effects of other rules. For example, the 
benefits of double hull construction are 
realized from the mitigation of pollution 
from low energy grounding or collision 
incidents. Other rules under 
development to improve the safety of 
vessel navigation and operation are 
expected to reduce the occurrence of 
such incidents, the magnitude of the 
resulting spills, and the damage from 
these spills, thus reducing the overall 
benefits from (total spillage prevented 
by) double hull construction. 

The EA makes only a limited 
assessment of the specific 
environmental consequences of the 
double hull requirement since, even 
without this rule, double hull 
construction is required by OPA 90. This 
rule establishes design standards for use 
by the shipping and shipbuilding 
industries in order to comply with the 
law. The EA also analyzes the 
environmental consequences of 


alternative design concepts as well as 
the existing (pre-OPA 90) standards. 

Approximately 65 percent of total 
major spill volume in U.S. waters each 
year results from groundings. Collisions 
account for approximately 18 percent; 
structural and other failures, 10 percent; 
and fire and explosions, 8 percent. 

In the aftermath of the Exxon Valdez 
oil spill, the Coast Guard commissioned 
the National Research Council (NRC) of 
the National Academy of Sciences to 
assess whether alternative tank vessel 
designs would improve maritime safety 
and environmental protection. An NRC 
committee examined (1) current task 
vessel designs, operations, and 
regulations; (2) the rupturing phenomena 
of structural steel hulls and subsequent 
oil outflow dynamics; (3) engineering 
and salvage considerations; and (4) 
benefits and costs associated with 
various design alternatives. Their report, 
Tanker Spills: Prevention by Design. 
described their findings and was a 
significant resource for the Coast 
Guard's Interim Regulatory Impact 
Analysis (Interim RIA) of this rule. The 
Interim RIA examined seven basic 
design alternatives and two compound 
designs combining two basic 
alternatives evaluated. The Interim RIA 
is the Coast Guard’s basis for 
comparison of the alternatives in the 
EA. 

Alternatives discussed and compared 
in the EA included: (1) No Action; (2) 
Double Bottom; (3) Double Sides; (4) 
Double Hull; (5) Hydrostatic Balance; (6) 
Intermediate Oil Tight Deck with Double 
Sides; and (7) Smaller Tanks. All design 
alternatives were compared to current, 
international design and construction 
standards. Vessels meeting the current 
standards are known generically as 
MARPOL tankers. 

Oil spills in U.S. waters average 
approximately 9,000 tons per year, of 
which an estimated 2,100 to 5.400 tons 
(23 to 60 percent of the total) could be 
mitigated by tank vessel design 
improvements. Estimates of oil spillage 
reduction for each of the design 
alternatives were determined by 
applying a common set of casualty 
scenarios based on simplified 
assumptions. The assumptions include a 
casualty mix of 60 percent groundings 
and 40 percent collisions, and, that 50 
percent of accidents occur at speeds of 5 
knots (low energy) and 50 percent occur 
at speeds of 10 knots (high energy). 
Based on these assumptions, each 
alternative examined (except double 
sides) has the potential to reduce oil 
outflow under certain casualty 
conditions. Of the proven designs which 
were evaluated, a double hull provides 
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the best overall protection for the range 
of vessel sizes and casualties 
considered in the EA. 

Due to significant differences in 
design, operation and service routes, 
barges were analyzed and discussed 
separately. Most tank barges serve 
coastal and inland routes. They are 
typically smaller than tank ships and 
carry less cargo. However, they operate 
primarily in waters close to shore, which 
have a greater environmental sensitivity 
and more hazards to navigation than 
open waters. 

Prior to OPA 90, double hulls were not 
required for tank barges unless they 
were certified to carry certain 
hazardous chemicals. However, review 
of recent tank barge construction orders 
indicates that the industry has been 
moving toward double-hull construction 
for all new baige orders, in order to 
allow maximum cargo-carrying 
flexibility. However, barge-building 
activity has been at low levels in recent 
years; a substantial increase in barge 
construction is not likely in the near 
future. Under OPA 90, existing single¬ 
hull tank barges of less than 5,000 gross 
tons (approximately 10,000 cargo 
deadweight tons) may continue in 
service until 2015; approximately 96 
percent of the tank barge fleet is below 
this size limit. 

Therefore, this rule will only gradually 
affect this industry as existing single 
hull barges are replaced with double 
hull barges over the next 23 years. 
Consequently, the environmental 
benefits associated with this rule will 
not be significant during this transition 
period. 

Public Comments on the EA 

One comment stated that the 
effectiveness of the possible hull designs 
were all compared to an existing, 
MARPOL tanker, even though the “no 
action” alternative was conversion of 
the fleet to double hulls without the 
design standards of this rule. The Coast 
Guard considers the MARPOL tanker to 
be an appropriate base line (which was 
used in the NAS study, the Interim RIA, 
and the EA) for comparing the relative 
effectiveness of several possible design 
alternatives, even though alternatives to 
double hulls are not permitted by OPA 
90. 

One comment stated that the EA did 
not include any assessment of 
secondary effects of this rule, 
particularly increased smokestack 
emissions from the increased vessel 
traffic. The Coast Guard's position is 
that this increase in emissions, if any. 
cannot be realistically quantified. 

Two comments stated that the EA did 
not address the (statistically) increased 


probability of collisions and groundings 
due to increased vessel traffic. The 
Coast Guard recognizes that a reduction 
of cargo capacity of individual vessels 
could slightly increase overall traffic 
and exposure to accident risks, other 
things being equal. However, the Coast 
Guard believes this increase would be 
insignificant compared with the 50 
percent increase in traffic projected over 
the next 25 years due to increasing oil 
consumption and imports. Large 
oceangoing vessels will have little or no 
reduction in cargo capacity (or resulting 
increase in traffic) due to existing 
ballast requirements. An increase in 
coastal traffic could occur if there is 
retrofitting of existing coastal tankers by 
replacing the cargo block; however, a 
significant number of such retrofits are 
not anticipated. An increase could also 
occur as a result of limitations on vessel 
dimensions due to navigational 
restrictions, such as draft limits and lock 
dimensions for inland barges. However, 
barges have been moving toward double 
hull construction due to influences 
beyond this rule. Any increase in traffic 
due to reduced individual capacity will 
not occur until a significant percentage 
of the existing fleet is retired and 
replaced with double-hulled vessels. As 
stated in the RIA, and other parts of this 
preamble, other OPA 90 rules 
addressing a variety of construction, 
operational, and response planning 
actions are expected to reduce the 
probability of casualties, despite any 
increases in tanker traffic resulting from 
decreased individual capacity. Since 
this effect Interacts with other OPA 90 
provisions, the Coast Guard will 
incorporate this concept into the final 
composite RIA. 

One comment noted that the diversity 
of units used in the EA (and Interim 
RIA), such a9 barrels, short tons, long 
tons, and other units, made the analyses 
difficult to follow. The data used in the 
studies came from a variety of sources 
(Department of Energy, Army Corps of 
Engineers, shipping registers, and 
similar sources), which published their 
data in different units. Where the EA 
and Interim RIA reprinted basic data, 
the original units were maintained (to 
allow verification against the sources); 
appropriate conversions were made for 
purposes of calculations. 

One document containing many 
detailed comments was received after 
the expiration of the comment period. 
These comments contended that the EA 
does not satisfy the requirements of 
NEPA and does not justify a FONSI. The 
Coast Guard does not concur with these 
comments and has determined that the 
EA satisfies the requirements of NEPA 
and justifies issuance of a FONSL 


Several of these comments concern the 
appropriate degree of environmental 
documentation under NEPA. As 
previously discussed, a public meeting 
on that issue was held on September 20, 
1991 and no comments were offered at 
that time. However, these late comments 
will be further considered along with 
other comments that are received in 
response to this interim final rule. 
Additional comments on the sufficiency 
of the EA and on the Coast Guard’s 
FONSI are specifically invited. 

Significance of this Rulemaking Action 

(1) Double hull construction is 
mandated by law and will occur with 
associated economic impacts and 
environmental benefits; 

(2) Once the tanker fleet is fully 
double-hulled, the proposed standards 
will prevent the discharge of an 
estimated 1.5-2.5 million gallons (5.000- 
8,000 tons) per year of oil into U.S. 
waters; 

(3) Environmental benefits of this rule 
will be negligible until a substantial 
portion of the tanker fleet has been 
converted from single hull to double 
hull; 

(4) Inasmuch as single hull vessels 
will be phased out over a period 
commencing in 1995 and continuing until 
2015, it will take approximately 20 years 
for the estimated double hull 
environmental benefits to come into full 
effect; and 

(5) Double hull construction will 
prevent or mitigate oil outflow in most 
groundings and collisions. Additional 
OPA 90 rules that are under 
development will reduce the number of 
such casualties, thereby reducing the 
actual long-term impact of double hull 
construction on the environment. 

Appendix—MARPOL Amendments for 
the Prevention of Oil Pollution in the 
Event of Collision or Stranding 

Regulations 13F and 13G of Annex I of 
MARPOL were adopted by the IMO 
Marine Environment Protection 
Committee on March 6,1992. 

Regulation 13F of Annex I to MARPOL 

(1) This regulation shall apply to oil 
tankers of 600 DWT and above: 

(a) For which the building contract is 
placed on or after July 6,1993, or 

(b) In the absence of a building 
contract, the keels of which are laid or 
which are at a similar stage of 
construction on or after January 8,1994, 
or 

(c) The delivery of which are or after 
July 8,1996, or 

(d) Which has undergone a major 
conversion; 
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(1) For which the contract is placed 
after July 6,1993; or 

(ii) In the absence of a contract, the 
construction work of which is begun 
after January 6,1994; or 

(iii) Which is completed after July 6, 
1996. 

(2) Every oil tanker of 5,000 DWT and 
above shall: 

(a) In lieu of regulation 13E, as 
applicable, comply with the 
requirements of paragraph (3) unless it 
is subject to the provisions of 
paragraphs (4) and (5); and 

(b) Comply, if applicable, with the 
requirements of paragraph (6). 

(3) The entire cargo tank length shall 
be protected by ballast tanks or spaces 
other than cargo and fuel oil tanks as 
follows: 

(a) Wing tanks or spaces: Wing tanks 
or spaces shall extend either for the full 
depth of the ship’s side or from the top 
of the double bottom to the uppermost 
deck, disregarding a rounded gunwale 
where Fitted. They shall be arranged 
such that the cargo tanks are located 
inboard of the molded line of the side 
shell plating, nowhere less than the 
distance w which as shown in Figure 
157.10d(c) at any cross section is 
measured at right angles to the side 
shell, as specified below: 

(i) w =0.5 + (DWT/20,000) metres; or, 

(ii) w=2.0 m., whichever is the lesser. 

(iii) The minimum value of w=1.0 m. 

(b) Double bottom tanks or spaces: At 
any cross section the depth of each 
double bottom tank or space shall be 
such that the distance h between the 
bottom of the cargo tanks and the 
molded line of the bottom shell plating 
measured at right angles to the bottom 
shell plating as shown in Figure 
157.10d(c) is not less than specified 
below: 

(i) h= B/15; or 

(ii) h =2.0 metres, whichever is the 
lesser. 

(iii) The minimum value of h = 1.0 m. 

(c) Turn of the bilge area or at 
locations without a clearly defined turn 
of the bilge: When the distances h and w 
are different, the distance w shall have 
preference at levels exceeding 1.5 h 
above the base line as shown in Figure 
157.10d(c). 

(d) The aggregate capacity of ballast 
tanks: On crude oil tankers of 20,000 
DWT and above and product carriers of 
30.000 DWT and above, the aggregate 
capacity of wing tanks, double bottom 
tanks, forepeak tanks, and afterpeak 
tanks shall not be less than the capacity 
of segregated ballast tanks necessary to 
meet the requirements of regulation 13. 
Wing tanks, spaces, and double bottom 
tanks used to meet the requirements of 
regulation 13 shall be located as 


uniformly as practicable along the cargo 
tank length. Additional segregated 
ballast capacity provided for reducing 
longitudinal hull girder bending stress, 
trim, etc., may be located anywhere 
within the ship. 

(e) Suction wells in cargo tanks: 
Suction wells in cargo tanks may 
protrude into the double bottom below 
the boundary line defined by the 
distance h provided that such wells are 
as small as practicable and the distance 
between the well bottom and bottom 
shell plating is not less than 0.5/?. 

(f) Ballast and cargo piping: Ballast 
piping and other piping such as sounding 
and vent piping to ballast tanks shall 
not pass through cargo tanks. Cargo 
piping and similar piping to cargo tanks 
shall not pass through ballast tanks. 
Exemptions to this requirement may be 
granted for short lengths of piping, 
provided that they are completely 
welded or equivalent. 

(4) (a) Double bottom tanks or spaces 
as required by paragraph (3)(b) may be 
dispensed with, provided that the design 
of the tanker is such that the cargo and 
vapor pressure exerted on the bottom 
shell plating forming a single boundary 
between the cargo and the sea does not 
exceed the external hydrostatic water 
pressure, as expressed by the following 
formula: 

(m/>c)(/te)(g) + (100){dP] < or = (c/n)(Rs) 

(g); where: 

hc= height of cargo in contact with the 
bottom shell plating in metres; 

Rc= maximum cargo density in tons/ 
cubic metre; 

dn =minimum operating draught under 
any expected loading conditions in 
metres; 

Rs= density of sea water in tons/cubic 
metre; 

dP= maximum set pressure of pressure/ 
vacuum valve provided for the 
cargo tank in bars; and, 

/= safety factor=l.l 
g= standard acceleration of gravity (9.81 
meters/second squared) 

(b) Any horizontal partition necessary 
to fulfill the above requirements shall be 
located at a height of not less than B/8 
or 6 metres, whichever is the lesser, but 
not more than 0.6D, above the base line, 
where D is the molded depth amidships. 

(c) The location of the wing tanks or 
spaces shall be as defined in paragraph 
(3)(a), except that below a level of 1.5/? 
above the base line, where h is as 
defined in paragraph (3)(b). the cargo 
tank boundary line may be vertical 
down to the bottom plating as shown in 
figure 2. (not shown). 

(5) Other methods of design and 
construction of oil tankers may also be 
accepted as alternatives to the 


requirements prescribed in paragraph 
(3), provided that such methods ensure 
the same level of protection against oil 
pollution in the event of collisions or 
stranding and are approved in principle 
by the Marine Environment Protection 
Committee based on guidelines 
developed by the Organization. 

(6) For oil tankers of 20,000 DWT and 
above the damage assumptions 
prescribed in regulation 25(2)(b), shall 
be supplemented by the following 
assumed bottom raking damage: 

(a) Longitudinal extent; 

(i) Ships of 75,000 DWT and above: 0.6 
L measured from the forward 
perpendicular. 

(ii) Ships of less than 75,000 DWT: 0.4 
L measured from the forward 
perpendicular. 

(b) Transverse extent: B/3 anywhere 
in the bottom. 

(c) Vertical extent: Breach of the outer 
hull. 

(7) Oil tankers of less than 5,000 DWT 
shall: 

(a) At least be fitted with double 
bottom tanks or spaces having such a 
depth that the distance h specified in 
paragraph (3)(b) complies with the 
following: A=B/15(m) with a minimum 
value of /?=0.76 metres; in the turn of 
the bilge area and at locations without a 
clearly defined turn of the bilge, the 
cargo tank boundary line shall run 
parallel to the line of the mid-ship flat 
bottom as shown in Figure 
157.10d(c)(3)(ii); and 

(b) Be provided with cargo tanks so 
arranged that the capacity of each cargo 
tank does not exceed 700 cubic metres 
unless wing tanks or spaces are 
arranged in accordance with paragraph 
(3)(a) complying with the following: 
jy=0.4 + (2.4 DWT/20,000) meters, with 
a minimum value of 0.76 m. 

(8) Oil shall not be carried in any 
space extending forward of a collision 
bulkhead located in accordance with 
regulation II-l/ll of the International 
Convention for the Safety of Life at Sea, 
1974 as amended. An oil tanker that is 
not required to have a collision 
bulkhead in accordance with that 
regulation shall not carry oil in any 
space extending forward of the 
transverse plane perpendicular to the 
centreline that is located as if it were a 
collision bulkhead located in 
accordance with that regulation. 

(9) In approving the design and 
construction of oil tankers to be built in 
accordance with the provisions of this 
regulation, Administrations shall have 
due regard to the general safety aspects 
including the need for the maintenance 
and inspections of wing and double 
bottom tanks or spaces. 
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Regulation 13G of Annex I of MARPOL 
73/78 

(1) This regulation shall: 

(a) Apply to crude oil tankers of 20.000 
tons deadweight and above and to 
product carriers of 30,000 tons 
deadweight and above, which are 
contacted, the keels of which are laid, or 
which are delivered before the dates 
specified in regulation 13F(1) of this 
Annex; and 

(b) Not apply to oil tankers complying 
with regulation 13F of this Annex, which 
are contracted, the keels of which are 
laid, or are delivered before the dates 
specified in regulation 13F(1) of this 
Annex; and 

(c) Not apply to oil tankers covered by 
sub-paragraph (a) above which comply 
with regulation 13F(3)(a) and (b) or 
13F(4) or 13F(5) of this Annex, except 
that the requirement for minimum 
distances between the cargo tank 
boundaries and the ship side and 
bottom plating need not be met in all 
respects. In that event, the side 
protection distances shall not be less 
than those specified in the International 
Bulk Chemical Code for type 2 cargo 
tank location and the bottom protection 
shall comply with Regulation 13E(4)(b) 
of this Annex. 

(2) The requirements of this regulation 
shall take effect as from July 6,1995. 

(3) (a) An oil tanker to which this 
regulation applies shall be subject to an 
enhanced programme of inspections 
during special, intermediate and annual 
surveys, the scope and frequency of 
which shall at least comply with the 
guidelines developed by the 
Organization. 

(b) An oil tanker over 5 years of age to 
which this regulation applies shall have 
on board, available to the competent 
authority of any Government of a State 
party to the present Convention, a 
complete file of the survey reports, 
including the results of all scantling 
measurement required, as well as the 
statement of structural work carried out. 

(c) This file shall be accompanied by a 
condition evaluation report, containing 
conclusions on the structural condition 
of the ship and its residual scantlings, 
endorsed to indicate that it has been 
accepted by or on behalf of the flag 
Administration. This file and condition 
evaluation report shall be prepared in a 
standard format as contained in the 
guidelines developed by the 
Organization. 

(4) An oil tanker, not meeting the 
requirements of a new oil tanker as 
defined in regulation 1(26) of this Annex 
shall comply with the requirements of 
regulation 13F of this Annex not later 
than 25 years after its date of delivery, 


unless wing tanks or double bottom 
spaces not used for the carriage of oil 
and meeting the width and height 
requirements of regulation 13E(4) cover 
at least 30 percent of Lt for the full depth 
of the ship on each side or at least 30 
percent of the projected bottom area 
PAs within the length Lt, where Lt 
Tlandprojected area PAs are as defined 
in regulation 13E, in which case 
compliance with Regulation 13F is 
required not later than 30 years after its 
date of delivery. 

(5) An oil tanker, meeting the 
requirements of a new oil tanker as 
defined in regulation 1(26) of this Annex, 
shall comply with the requirements of 
regulation 13F of this Annex not later 
than 30 years after its date of delivery. 

(6) Any new ballast and load 
conditions, resulting from the 
application of paragraph (4) of this 
regulation, shall be subject to approval 
of the Administration who shall have 
regard, in particular, to longitudinal and 
local strength, intact stability and, if 
applicable, damage stability and 
survival capability. 

(7) Other structural or operational 
arrangements such as hydrostatic 
balance may be accepted as alternatives 
to the requirements prescribed in 
paragraph (4), provided that such 
alternatives ensure at least the same 
level of protection against oil pollution 
in the event of collision or stranding and 
are approved by the Administration 
based on guidelines developed by the 
Organization. 

List of Subjects 

33 CFR Part 155 

Hazardous substances, Oil pollution, 
Reporting and recordkeeping 
requirements. 

33 CFR Part 157 

Cargo vessels, Oil pollution, Reporting 
and recordkeeping requirements. 

46 CFR Part 30 

Cargo vessels, Foreign relations, 
Hazardous materials transportation, 
Penalties, Reporting and recordkeeping 
requirements. Seamen. 

46 CFR Part 32 

Cargo vessels. Fire prevention, Marine 
safety, Navigation (water). Occupational 
safety and health, Reporting and 
recordkeeping requirements, Seamen. 

46 CFR Part 70 

Marine safety, Passenger vessels, 
Reporting and recordkeeping 
requirements. 

46 CFR Part 90 

Cargo vessels. Marine safety. 


46 CFR Part 172 

Cargo vessels. Hazardous materials 
transportation, Marine safety. 

For the reasons set out in the 
preamble, the Coast Guard amends 33 
CFR parts 155 and 157, and 46 CFR parts 
30, 32, 70, 90, and 172 as follows: 

PART 155—OIL AND HAZARDOUS 
MATERIAL POLLUTION PREVENTION 
REGULATIONS FOR VESSELS 

1. The authority citation for part 155 
continues to read as follows: 

Authority: 33 U.S.C. 1231,1321(j)(l)(C); sec. 
2, E.0.11735. 38 FR 21243, 3 CFR. 1971-1975 
Comp., p. 793; 49 CFR 1.46. Sections 155.100 
through 155.130,155.350 through 155.400. 
155.430.155.440. and 155.470 also issued 
under 33 U.S.C. 1903(b). 

§ 155.390 [Removed] 

2. Section 155.390 is removed. 

PART 157—RULES FOR THE 
PROTECTION OF THE MARINE 
ENVIRONMENT RELATING TO 
VESSELS CARRYING OIL IN BULK 

3. The authority citation for part 157 is 
revised to read as follows: 

Authority: 33 U.S.C. 1903; 46 U.S.C. 3703; 49 
CFR 1.46. 

4. Section 157.01 is revised to read as 
follows: 

§ 157.01 Applicability. 

(a) Unless otherwise indicated, this 
part applies to each vessel that carries 
oil in bulk as cargo and that is: 

(1) Documented under the laws of the 
United States (a U.S. vessel); or 

(2) Any other vessel that enters or 
operates in the navigable waters of the 
United States or the United States 
Exclusive Economic Zone, as defined in 
33 U.S.C. 2701(8). 

(b) This part does not apply to a 
vessel exempted under 46 U.S.C. 2109 or 
46 U.S.C. 3702. 

5. Section 157.03 is amended by 
revising paragraphs (k). (n), and (aa), 
and by adding new paragraphs (ii). (jj), 
(kk), (11). (mm), (nn), and (oo) to read as 
follows: 

$ 157.03 Definitions. 

* * * * * 

(k) Major conversion means a 
conversion of an existing vessel that: 

(l) Substantially alters the dimensions 
or carrying capacity of the vessel, 
except a conversion that includes only 
the installation of segregated ballast 
tanks, dedicated clean ballast tanks, a 
crude oil washing system, double sides, 
a double bottom, or a double hull; 

(2) Changes the type of vessel; 
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(3) Substantially prolongs the vessel’s 
service life; or 

(4) Otherwise so changes the vessel 
that it is essentially a new vessel as 
determined by the Commandant (G- 
MVI). 

• » * * » 

(n) Oil means oil of any kind or in any 
form including, but not limited to, 
petroleum, fuel oil, sludge, oil refuse, 
and oil mixed with wastes other than 
dredged spoil. This includes liquid 
hydrocarbons as well as animal and 
vegetable oils. 

***** 

(aa) Cargo tank length means the 
length from the collision bulkhead or, in 
the absence of a collision bulkhead, 
from the transverse plane under 
5 157.10d(e)(2), to the forward bulkhead 
of the machinery spaces. In the absence 
of machinery spaces, the cargo tank 
length is the length to the aft bulkhead 
of the aftermost cargo tank. 
***** 

(ii) Doubles sides means watertight 
protective spaces that do not carry any 
oil and which separate the side 9 of 
tanks that hold any oil within the cargo 
tank length from the outer skin of the 
vessel. 

(jj) Double bottom means watertight 
protective spaces that do not carry any 
oil and which separate the bottom of 
tanks that hold any oil within the cargo 
tank length from the outer skin of the 
vessel. 

(kk) Double hull means watertight 
protective spaces that do not carry any 
oil and which separate the sides, 
bottom, forward end, and aft end of 
tanks that hold any oil within the cargo 
tank length from the outer skin of the 
vessel as prescribed in 5 157.10d. 

(11) Oil spill response vessel means a 
vessel that is exclusively dedicated to 
operations to prevent or mitigate 
environmental damage due to an actual 
or impending accidental oil spill. This 
includes a vessel that performs routine 
service as an escort for a tank vessel, 
but excludes a vessel that engages in 
any other commercial activity, such as 
the carriage of any type of cargo. 

(mm) Oceangoing has the same 
meaning as defined in § 151.05 of this 
chapter. 

(nn) Inland vessel means a vessel that 
is not oceangoing and that does not 
operate on the Great Lakes. 

(oo) Oil tanker means a vessel that is 
constructed or adapted primarily to 
carry crude oil or products in bulk as 
cargo. This includes a tank barge, a 
tankship, and a combination carrier, as 
well as a vessel that is constructed or 
adapted primarily to carry noxious 
liquid substances in bulk as cargo and 


which also carries crude oil or products 
in bulk as cargo. 

6. Section 157.08 is amended by 
removing the introductory text, adding a 
note before paragraph (a), revising 
paragraph (a), redesignating existing 
paragraphs (e) through (i) as paragraphs 

(i) through (m) respectively, 
redesignating and revising existing 
paragraphs (b), (c). and (d) as 
paragraphs (f), (g), and (h) respectively, 
and adding new paragraphs (b). (c), (d), 

(e), and (n) to read as follows; 

9 157.08 Appllcablltty of subpart B. 

Note: An ‘"oil tanker*’ as defined in 9 157.03 
includes barges as well as self-propelled 
vessels. 

(a) Sections 157.10d and 157.11(g) 
apply to each vessel to which this part 
applies. 

(b) Sections 157.11 (a) through (f), 
157.12,157.15.157.19(b)(3), 157.33. and 
157.37 apply to each vessel to which this 
part applies that carries 200 cubic 
meters or more of crude oil or products 
in bulk as cargo, as well as to each 
oceangoing oil tanker to which this part 
applies of 150 gross tons or more. These 
sections do not apply to a foreign vessel 
which remains beyond the navigable 
waters of the United States and does not 
transfer oil cargo at a port or place 
subject to the jurisdiction of the United 
States. 

(c) Section 157.21 applies to each oil 
tanker to which this part applies of 150 
gross tons or more that is oceangoing or 
that operates on the Great Lakes. This 
section does not apply to a foreign * 
vessel which remains beyond the 
navigable waters of the United States 
and does not transfer oil cargo at a port 
or place subject to the jurisdiction of the 
United States. 

(d) Sections in subpart B of 33 CFR 
part 157 that are not specified in 
paragraphs (a) through (c) of this section 
apply to each oceangoing oil tanker to 
which this part applies of 150 gross tons 
or more, unless otherwise indicated in 
paragraphs (e) through (m) of this 
section. These sections do not apply to a 
foreign vessel which remains beyond the 
navigable waters of the United States 
and does not transfer oil cargo at a port 
or place subject to the jurisdiction of the 
United States. 

(e) Sections 157.11 (a) through (f), 
157.12, and 157.15 do not apply to a 
vessel, except an oil tanker, that carries 
less than 1,000 cubic meters of crude oil 
or products in bulk as cargo and which 
retains oily mixtures on board and 
discharges them to a reception facility. 

(f) Sections 157.11 (a) through (f), 
157.12,157.13, and 157.15 do not apply to 
a tank vessel that carries only asphalt, 
carbon black feedstock, or other 


products with similar physical 
properties, such as specific gravity and 
cohesive and adhesive characteristics, 
that inhibit effective product/water 
separation and monitoring. 

(g) Sections 157.11 (a) through (f). 
157.12,157.13,157.15, and 157.23 do not 
apply to a tank barge that cannot ballast 
cargo tanks or wash cargo tanks w'hile 
underway. 

(h) Sections 157.19 and 157.21 do not 
apply to a tank barge that is certificated 
by the Coast Guard for limited short 
protected coastwise routes if the barge 
is otherwise constructed and certificated 
for service exclusively on inland routes. 
***** 

(n) Section 157.19d does not apply to; 

(1) A vessel that operates exclusively 
beyond the navigable waters of the 
United States and the United States 
Exclusive Economic Zone, as defined in 
33 U.S.C. 2701(8); 

(2) An oil spill response vessel; or 

(3) Before January 1, 2015— 

(i) A vessel unloading oil in bulk as 
cargo at a deepwater port licensed 
under the Deepwater Port Act of 1974 
(33 U.S.C. 1501 et se?.); or 

(ii) A delivering vessel that is off¬ 
loading oil in bulk as cargo in lightering 
activities— 

(A) Within a lightering zone 
established under 46 U.S.C. 3715(b)(5); 
and 

(B) More than 60 miles from the 
territorial sea base line, as defined in 33 
CFR 2.05-10. 

7. Section 157.10 is amended by 
revising the section heading and 
paragraph (d) to read as follows: 

9 157.10 Segregated ballast tanks and 
crude oil washing systems for certain new 
vessels. 

• * * * * 

(d) Segregated ballast tanks required 
in paragraph (b) of this section, voids, 
and other spaces that do not carry cargo 
must be distributed: 

(1) For a vessel to which § 157.10d 
applies, in accordance with 

§ 157.10d(c)(4); or, 

(2) For a vessel to which § 157.10d 
does not apply, in accordance with the 
procedure contained in appendix C to 
this part. 

***** 

8. A new § 157.10d is added to read as 
follows; 

§ 157.10d Double hulls on tank vessels. 

(a) With the exceptions stated in 
§ 157.08(n), this section applies to a tank 
vessel— 

(1) For which the building contract is 
awarded after June 30.1990; 
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(2) That is delivered after December 
31.1993; 

(3) That undergoes a major conversion 
for which; 

(i) The contract is awarded after June 
30.1990; or 

(ii) Conversion is completed after 
December 31.1993; or 

(4) That is otherwise required to have 
a double hull by 46 U.S.C. 3703a(c). 

Note: 46 U.S.C, 3703a(cj is shown in 
appendix G to this part. 

(b) Each vessel to which this section 
applies must be fitted with: 

(1) A double hull in accordance with 
this section; and 


(2) If § 157.10 applies, segregated 
ballast tanks and a crude oil washing 
system in accordance with that section. 

(c) Except on a vessel to which 
§ 157.10d(d) applies, tanks within the 
cargo tank length that carry any oil must 
be protected by double sides and a 
double bottom as follows: 

(1) Double sides must extend for the 
full depth of the vessel’s side or from the 
uppermost deck, disregarding a rounded 
gunwale where fitted, to the top of the 
double bottom. At any cross section, the 
molded width of the double side, 
measured at right angles to the side shell 
plating, from the side of tanks 
containing oil to the side shell plating, 
must not be less than the distance w as 


shown in Figure 157.10d(c) and specified 
as follows: 

(i) For a vessel of 5,000 DWT and 
above: w= [0.5 + (DWT/20,000)] meters; 
or, iv=2.0 meters (79 in.), whichever is 
less, but in no case less than 1.0 meter 
(39 in.). 

(ii) For a vessel of less than 5,000 
DWT: w =[0.4 4- (2.4)(DWT/20,000)] 
meters, but in no case less than 0.76 
meter (30 in.). 

(iii) For a vessel to which paragraph 
(a)(4) of this section applies: w=0.76 
meter (30 in.), provided that the double 
side was fitted under a construction or 
conversion contract awarded prior to 
June 30,1990. 

BILLING COO€ 4910-14-M 
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(2) At any cross section, the molded 
depth of the double bottom, measured at 
right angles to the bottom shell plating, 
from the bottom of tanks containing oil 
to the bottom shell plating, must not be 
less than the distance /? as shown in 
Figure 157.10d(c) and specified as 
follows: 

(i) For a vessel of 5,000 DV\£T and 
above: /?=B/15; or. /? = 2.0 meters (79 
in.), whichever is less, but in no case 
less than 1.0 meter (39 in.). 

(ii) For a vessel of less than 5,000 
DWT: /? =B/15, but in no case less than 
0.76 meter (30 in.). 

(iii) For a vessel to which paragraph 
(a)(4) of this section applies: h = B/15; or. 


/?=2.0 meters (79 in.), whichever is the 
lesser, but in no case less than 0.76 
meter (30 in.), provided that the double 
bottom was fitted under a construction 
or conversion contract awarded prior to 
June 30,1990. 

(3) For a vessel built under a contract 
awarded after September 11,1992, within 
the turn of the bilge or at cross sections 
where the turn of the bilge is not clearly 
defined, tanks containing oil must be 
located inboard of the outer shell— 

(i) For a vessel of 5.000 DWT and 
above: At levels up to 1.5/? above the 
base line, not less than the distance /?, 
as shown in Figure 157.10d(c) and 
specified in paragraph (c)(2) of this 


\ 


section. At levels greater than 1.5/? 
above the base line, not less than the 
distance w, as shown In Figure 
157.10d(c) and specified in paragraph 
(c)(1) of this section. 

(ii) For a vessel of less than 5,000 
DWT: Not less than the distance h 
above the line of the mid-ship fiat 
bottom, as shown In Figure 
157.10d(c)(3)(ii) and specified in 
paragraph (c)(2) of this section. At levels 
greater than h above the line of the mid¬ 
ship fiat bottom, not less than the 
distance w , as shown in Figure 
157.l0d(c)(3)(ii) and specified in 
paragraph (c)(1) of this section. 

BILLING CODE 4*10-14-41 
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(4) For a vessel to which 8 157.10(b) 
applies that is built under a contract 
awarded after September 11,1992. 

(i) The aggregate volume of the double 
sides, double bottom, forepeak tanks, 
and afterpeak tanks must not be less 
than the capacity of segregated ballast 
tanks required under § 157.10(b). 
Segregated ballast tanks that may be 
provided in addition to those required 
under § 157.10(b) may be located 
anywhere within the vessel. 

(ii) Double side and double bottom 
tanks used to meet the requirements of 
8 157.10(b) must be located as uniformly 
as practicable along the cargo tank 
length. Large inboard extensions of 
individual double side and double 
bottom tanks, which result in a 
reduction of overall side or bottom 
protection, must be avoided. 

(d) A vessel of less than 10,000 DWT 
that is constructed and certificated for 
service exclusively on inland or limited 
short protected coastwise routes must 
be fitted with double sides and a double 
bottom as follows: 

(1) A minimum of 61 cm. (2 ft.) from 
the inboard side of the side shell plate, 
extending the full depth of the side or 
from the main deck to the top of the 
double bottom, measured at right angles 
to the side shell; and 

(2) A minimum of 61 cm. (2 ft.) from 
the top of the bottom shell plating, along 
the full breadth of the vessel’s bottom, 
measured at right angles to the bottom 
shell. 

(3) For a vessel to which paragraph 
(a)(4) of this section applies, the width 
of the double sides and the depth of the 
double bottom may be 38 cm. (15 in.), in 
lieu of the dimensions specified in 
paragraphs (d)(1) and (d)(2) of this 
section, provided that the double side 
and double bottom tanks were fitted 
under a construction or conversion 
contract awarded prior to June 30.1990. 

(4) For a vessel built under a contract 
awarded after September 11,1992. a 
minimum 46 cm. (18 in.) clearance for 
passage between framing must be 
maintained throughout the double sides 
and double bottom. 

(e) Except as provided in paragraph 
(e)(3) of this section, a vessel must not 
carry any oil in any tank extending 
forward of: 

(1) The collision bulkhead; or 

(2) In the absence of a collision 
bulkhead, the transverse plane 
perpendicular to the centerline through a 
point located: 

(i) The lesser of 10 meters (32.8 ft.) or 5 
percent of the vessel length, but in no 
case less than 1 meter (39 in.), aft of the 
forward perpendicular; 

(ii) On a vessel of less than 10,000 
DWT tons that is constructed and 


certificated for service exclusively on 
inland or limited short protected 
coastwise routes, the lesser of 7.62 
meters (25 ft.) or 5 percent of the vessel 
length, but in no case less than 61 cm. (2 
ft.), aft of the headlog or stem at the 
freeboard deck; or 

(iii) On each vessel which operates 
exclusively as a box or trail barge, 61 
cm. (2 ft.) aft of the headlog. 

(3) This paragraph does not apply to 
independent fuel oil tanks that must be 
located on or above the main deck 
within the areas described in 
paragraphs (e)(1) and (e)(2) of this 
section to serve adjacent deck 
equipment that cannot be located 
further aft. Such tanks must be as small 
and as far aft as is practicable. 

(f) On each vessel, the cargo tank 
length must not extend aft to any point 
closer to the stem than the distance 
equal to the required width of the 
double side, as prescribed in 

8 157.10d(c)(l) or 8 157.10d(d)(l). 

9. Section 157.11 is amended by 
adding a new paragraph (g) and a note 
following paragraph (g) to read as 
follows: 

§ 157.11 Pumping, piping, and discharge 
arrangements. 

***** 

(g) Each tank vessel to which 

8 157.10d applies that is built under a 
contract awarded after September 11, 
1992 must be arranged so that; 

(1) Except for short lengths of 
completely welded (or equivalent) 
piping. 

(1) Ballast piping and other piping to 
ballast tanks, such as sounding and vent 
piping, do not pass through cargo tanks, 
and 

(ii) Cargo piping and other piping to 
cargo tanks do not pass through ballast 
tanks; 

(2) Suction wells in cargo tanks that 
protrude into the double bottom are as 
small as practicable and extend no 
closer to the bottom shell plating than 
0.5^7, as specified in 8 157.10d(c)(2) or 

§ 157.10d(d)(2), as applicable; and 

(3) On a vessel that is constructed and 
certificated for service exclusively on 
inland. Great Lakes, or limited short 
protected coastwise routes, any oil 
piping that is located within double hull 
spaces must be placed as far from the 
outer shell as is practicable and must be 
fitted with valves at the point of 
connection to the tank served, to 
prevent oil outflow in the event of 
damage to the piping. Such valves must 
be closed whenever the vessel is 
underway with any oil in tanks served 
by the associated piping, except as 
necessary during transfer operations. 


Note: Piping location requirements for an 
oceangoing vessel are in 8 157.19(d). Related 
operating requirements are in § 157.45. 

10. Section 157.24 is amended by 
revising the introductory text and by 
revising paragraph (c) to read as 
follows: 

8 157.24 Submission of calculations, 
plans, and specifications. 

The owner, builder or designer of a 
new vessel to which this part applies 
shall submit the documentation 
specified in this section to the Coast 
Guard before that vessel enters the 
navigable waters of the United States. 
The owner, builder, or designer of a 
vessel that must comply with § 157.10d 
shall submit the documentation 
specified in this section to the Coast 
Guard before that vessel enters the 
navigable waters of the United States or 
the U.S. Exclusive Economic Zone. 
***** 

(c) Plans and calculations to 
substantiate compliance with the 
applicable segregated ballast and 
double hull requirements in 85 157.09, 
157.10. 157.10a, 157.10b, or 157.10d. or 
certification from the government of the 
vessel’s flag state that the vessel 
complies with the segregated ballast and 
double hull requirements in: 

(1) Sections 157.09, 157.10. 157.10a, 
157.10b, or 157.10d. as applicable; or 

(2) For a vessel to which 8 157.10d 
does not apply, Regulations 13 and 13E 
of the MARPOL Protocol. 

• * • « • 

11. Section 157.25 is amended by 
revising the section heading, 
redesignating existing paragraphs (a) 
and (b) as paragraphs (b) and (c) 
respectively, and adding new paragraph 
(a) to read as follows: 

5 157.25 Applicability of subpart C. 

(a) This subpart applies to each vessel 
to which this part applies of 150 gross 
tons or more, unless otherwise 
indicated, that carries crude oil or 
products in bulk as cargo. This subpart 
does not apply to a foreign vessel which 
remains beyond the navigable waters of 
the United States and does not transfer 
oil cargo at a port or place subject to the 
jurisdiction of the United States. 
***** 

12. Section 157.28 is amended by 
revising the introductory text to read as 
follows: 

§ 157.28 Discharges from tank barges 
exempted from certain design 
requirements. 

The person in charge of a tank barge 
exempted under 8 157.08(g) from the 
requirements in 88 157.11,157.13,157.15, 
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and 157.23 shall ensure that while the 
barge is proceeding en route: 
***** 

13. Appendix A to part 157 is 
amended by revising paragraph 5 to 
read as follows: 

Appendix A—Damage Assumptions, 
Hypothetical Outflows, and Cargo 
Tank Size and Arrangements 
• * • • * 

5. Allowable length of cargo tanks. 

The length of each cargo tank (7a) 
must not exceed 10 meters or the 
distance calculated from (a), (b), or (c), 
as appropriate, whichever is greater 

(a) Where no longitudinal bulkhead is 
provided inside the cargo tanks: 

7a = [0.5(bi/B) + 0.1] L, but not to exceed 
0.2L 

(b) Where a centerline longitudinal 
bulkhead is provided inside the cargo 
tanks: 7a = [0.25(bi/B)+0.15) L, but not 
to exceed Q.2L. 

(c) Where two or more longitudinal 
bulkheads are provided inside the cargo 
tanks: 

(1) For wing cargo tanks: 7a = 0.2L 

(2) For center cargo tanks: 

(i) If (bi/B) is equal to or greater than 
0.2, 7a = 0.2L. 

(ii) If (bi/B) is less than 0.2: 

(A) Where no centerline longitudinal 
bulkhead is provided, 7a = [0.5(bi/B) + 
0.1) L. 

(B) Where a centerline longitudinal 
bulkhead is provided, 7a = (0.25(bi/B) 

-I- 0.15] L 

(d) “bi” is the minimum distance from 
the ship’s side to the outer longitudinal 
bulkhead of the tank in question, 
measured inboard at right angles to the 
centerline at the level corresponding to 
the assigned summer freeboard, 

14. Appendix G is added to part 157 to 
read as follows: 

Appendix G—Timetables for 
Application of Double Hull 
Requirements 

1. Source. These timetables conform 
to 46 U.S.C. 3703a(c). 

2. Timetables. 

(a) In this section, the age of a vessel 
is determined from the later of the date 
on which the vessel is— 

(1) Delivered after original 
construction; 

(2) Delivered after completion of a 
major conversion; or 

(3) Qualified for documentation under 
section 4136 of the Revised Statutes of 
the United States (46 U.S.C. app. 14). 

(b) A vessel of less than 5,000 gross 
tons for which a building contract or 
contract for major conversion was 
placed before June 30,1990, and that is 
delivered under that contract before 


January 1.1994, and a vessel that had its 
appraised salvage value determined by 
the Coast Guard before June 30,1990, 
and that qualifies for documentation 
under section 4136 of the Revised 
Statutes of the United States (46 U.S.C. 
app. 14) before January 1 , 1994, may not 
operate in the navigable waters or the 
Exclusive Economic Zone of the United 
States after January 1 , 2015, unless 
equipped with a double hull or with a 
double containment system determined 
by the Coast Guard to be as effective as 
a double hull for the prevention of a 
discharge of oil. 

(c) A vessel for which a building 
contract or contract for major 
conversion was placed before June 30, 
1990, and that is delivered under that 
contract before January 1.1994, and a 
vessel that had its appraised salvage 
determined by the Coast Guard before 
June 30,1990, and that qualifies for 
documentation under 46 CFR subpart 
67.19 before January 1 , 1994, may not 
operate in the navigable waters or 
Exclusive Economic Zone of the United 
States unless equipped with a double 
hull— 

(1) In the case of vessel of at least 
5,000 gross tons but less than 15,000 
gross tons— 

(1) After January 1 , 1995, if the vessel 
is 40 years old or older and has a single 
hull, or is 45 years old or older and has a 
double bottom or double sides; 

(ii) After January 1,1996, if the vessel 
is 39 years old or older and has a single 
hull, or is 44 years old or older and has a 
double bottom or double sides; 

(iii) After January 1,1997, if the vessel 
is 38 years old or older and has a single 
hull, or is 43 years old or older and has a 
double bottom or double sides; 

(iv) After Janaury 1,1998, is the vessel 
is 37 years old or older and has a single 
hull, or is 42 years old or older and has a 
double bottom or double sides; 

(v) After January 1,1999, if the vessel 
is 36 years old or older and has a single 
hull, or is 41 years old or older and has a 
double bottom or double sides; 

(vi) After January 1, 2000, if the vessel 
is 35 years old or older and has a single 
hull, or is 40 years old or older and has a 
double bottom or double sides; 

(vii) After January 1, 2005, if the vessel 
is 25 years old or older and has a single 
hull, or is 30 years old or older and has a 
double bottom or double sides; 

(2) In the case of a vessel of at least 
15,000 gross tons but less than 30.000 
gross tons— 

(i) After January 1,1995, if the vessel 
is 40 years old or older and has a single 
hull, or is 45 years old or older and has a 
double bottom or double sides; 

(ii) After January 1,1996, if the vessel 
is 38 years old or older and has a single 


hull, or is 43 years old or older and has a 
double bottom or double sides; 

(iii) After January 1,1997, if the vessel 
is 36 years old or older and has a single 
hull, or is 41 years old or older and has a 
double bottom or double side; 

(iv) After January 1,1998, if the vessel 
is 34 years old or older and has a single 
hull, or is 39 years old or older and has a 
double bottom or double sides; 

(v) After January 1,1999, if the vessel 
is 32 years old or older and has a single 
hull, or is 37 years old or older and has a 
double bottom or double sides; 

(vi) After January 1, 2000, if the vessel 
is 30 years old or older and has a single 
hull, or is 35 years old or older and has a 
double bottom or double sides; 

(vii) After January 1, 2001. if the vessel 
is 29 years old or older and has a single 
hull, or is 34 years old or older and has a 
double bottom or double sides; 

(viii) After January 1, 2002, if the 
vessel is 28 years old or older and has a 
single hull, or is 33 years old or older 
and has a double bottom or double 
sides; 

(ix) After January 1, 2003, if the vessel 
is 27 years old or older and has a single 
hull, or is 32 years old or older and has a 
double bottom or double sides; 

(x) After Janaury 1, 2004, if the vessel 
is 26 years old or older and has a single 
hull, or is 31 years old or older and has a 
double bottom or double sides; 

(xi) After January 1, 2005, if the vessel 
is 25 years old or older and has a single 
hull, or is 30 years old or older and has a 
double bottom or double sides; and 

(3) In the case of a vessel of at least 
30,000 gross tons— 

(i) After January 1,1995, if the vessel 
is 28 years old or older and has a single 
hull, or is 33 years old or older and has a 
double bottom or double sides; 

(ii) After January 1,1996, if the vessel 
is 27 years old or older and has a single 
hull, or is 32 years old or older and has a 
double bottom or double sides; 

(iii) After January 1,1997, if the vessel 
is 28 years old or older and has a single 
hull, or is 31 years old or older and has a 
double bottom or double sides; 

(iv) After January 1.1998, if the vessel 
is 25 years old or older and has a single 
hull, or is 30 years old or older and has a 
double bottom or double sides; 

(v) After January 1.1999, if the vessel 
is 24 years old or older and has a single 
hull, or is 29 years old or older and has a 
double bottom or double sides; 

(vi) After January 1, 2000, if the vessel 
is 23 years old or older and has a single 
hull, or is 28 years old or older and has a 
double bottom or double sides; 

(d) Except as provided in paragraph 
(b) of this section— 
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(1) A vessel that has a single hull may 
not operate after January 1, 2010, and 

(2) A vessel that has a double bottom 
or double sides may not operate after 
January 1, 2015. 

Note: Double sides and double bottoms 
must meet the relevant requirements in 
§ 157.10d (c) or (d), as appropriate. A vessel 
will be considered to have a single hull if it 
has neither double sides nor a double bottom 
that meets the relevant requirements in 
§ 157.10d(c) or § 157.l0d(d). 

TITLE 46 CFR 

PART 30—-GENERAL PROVISIONS 

15. The authority citation for part 30 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 3703: 49 U.S.C. 
App. 1804: 49 CFR 1.45,1.46: Section 30.01-2 
also issued under the authority of 44 U.S.C. 
3507. 

10. The note preceding the table of 
contents to part 30 is amended to read 
as follows: 

Note: Parts 151 through 157 in 33 CFR 
subchapter O contain additional design, 
equipment, and operations requirements 
relating to pollution prevention for vessels 
that carry oil. 

« « » « « 

17. Section 30.01-5 is amended by 
adding a note after the heading to read 
as follows: 

§ 30.01-5 Application of regulations—TB/ 
ALL. 

Note: 33 CFR subchapter O (parts 151 
through 157) contains additional design, 
equipment, and operations requirements 
relating to pollution prevention for vessels 
that carry oil. 

***** 


PART 32-SPECIAL EQUIPMENT, 
MACHINERY, AND HULL 
REQUIREMENTS 

10. The authority citation for part 32 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 3703; E.0.12234, 
45 FR 58801, 3 CFR, 1980 Comp., p. 277; 49 
CFR 1.46. 

19. Subpart 32.60 is amended by 
adding a note after the heading to read 
as follows: 

Subpart 32.60—Hull Requirements for 
Tank Vessels Constructed on or After 
July 1,1951 

Note: Requirements for double hull 
construction for vessels carrying oil. as 
defined in 33 CFR 157.03, in bulk as cargo are 
found in 33 CFR 157.10d. 

***** 

20. A new subpart 32.95 is added to 
read as follows: 

Subpart 32.95— Pollution Prevention 

§ 32.95-1 011 pollution prevention—TB/ 
ALL. 

(a) Each tank vessel that carries oil in 
bulk as cargo must comply with the 
applicable design, equipment, and 
operations requirements in 33 CFR 
subchapter O (parts 151-157). 

PART 70—GENERAL PROVISIONS 

21. The authority citation for part 70 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 3703; 49 U.S.C 
App. 1804; E.0.12234, 45 FR 58801, 3 CFR, 
1980 Comp., p. 277; 49 CFR 1.45,1.46; section 
70.01-15 also issued under the authority of 44 
U.S.C. 3507. 

22. Section 70.05-30 is amended by 
revising the section heading and adding 
a note after the heading to read as 
follows: 


§ 70.05-30 Combustible and flammable 
liquid cargo in bulk. 

Note: Requirements for double hull 
construction for vessels carrying oil. as 
defined in 33 CFR 157.03, in bulk as cargo are 
found in 33 CFR 157.10d. 
***** 

PART 90—GENERAL PROVISIONS 

23. The authority citation for part 90 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 3703; 49 U.S.C. 
App. 1804; E.0.12234. 45 FR 58801. 3 CFR. 
1980 Comp., p. 277; 49 CFR 1.46. 

24. Section 90.05-35 is amended by 
revising the section heading and adding 
a note after the heading to read as 
follows: 

§ 90.05-35 Flammable and combustible 
liquid cargo in bulk. 

Note: Requirements for double hull 
construction for vessels carrying oil, as 
defined in 33 CFR 157.03, in bulk as cargo are 
found in 33 CFR 157.10d. 

***** 

PART 172—SPECIAL RULES 
PERTAINING TO BULK CARGOES 

25. The authority citation for part 172 
continues to read as follows: 

Authority: 46 U.S.C. 3306, 3703, 5115; E.O. 
12234, 45 FR 58801, 3 CFR. 1980 Comp., p. 277; 
49 CFR 1.46. 

26. Section 172.060 is revised to read 
as follows: 

§ 172.060 Specific applicability. 

This subpart applies to each U.S. tank 
vessel that is required to comply with 33 
CFR 157.21. 

Dated: August 4,1992. 

J. W. Kime, 

Admiral, U.S. Coast Guard, Commandant. 

[FR Doc. 92-18858 Filed 8-11-92; 8:45 am] 
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FEDERAL MARITIME COMMISSION 

46 CFR Parts 514, 515, 550, 580 and 
581 

[Docket No. 90-23) 

Tariffs and Service Contracts 

agency: Federal Maritime Commission. 
action: Interim rule; invitation of 
comments. 

summary: In order to implement the 
Federal Maritime Commission’s 
Automated Tariff Filing and Information 
System (‘’ATFI”), this action establishes 
regulations and user charges for the 
electronic filing, processing and retrieval 
of tariff data, including the essential 
terms of service contracts, regarding 
oceanbome transportation in the foreign 
and domestic offshore commerce of the 
United States. In addition to providing 
for transition to an electronic tariff 
system, the interim rule incorporates all 
non-obsolete tariff regulations of 46 CFR 
parts 515, 550, 580 and 581. These parts 
may eventually be canceled. This action, 
however, amends each of these older 
parts to provide notice during the phase- 
in implementation period that new part 
514 must be used for electronic filing, 
while the old parts should continue to be 
followed for the filing of traditional 
paper tariff material, to the extent it is 
allowed. The action continues previous 
statutory exemptions and provides for a 
new exemption whereby statutory 
publication and posting requirements 
can be met either electronically or by 
paper. The electronic system will 
substantially facilitate filing and 
retrieval of tariff data by the shipping 
public. This is an interim rule, so that it 
can go into effect like a final rule, and 
also provide opportunity for further 
public comment (after some experience 
with electronic tariff filing), like a 
proposed rule. The implementation 
schedule for the conversion of tariff 
materials by trade area, beginning in 
January 1993, is being published by a 
separate order in this proceeding. 

dates: Effective Date: The effectiveness 
of section 514.7(m)(2) is stayed until 
further notice. Sections 514.21(b), (c) and 
(e) and 514.91 became effective on 
December 9,1991. The balance of the 
interim regulation is effective September 
11.1992. 

Comments: Further written comments 
by the public are invited to be submitted 
by close of business on: September 30, 
1992 (especially on the electronic filing 
of the essential terms of service 
contracts under § 514.17), and also on 
September 30, 1993. 


addresses: Written comments (original 
and 15 copies) should be sent to: Joseph 
C. Polking. Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
and served on each other party to this 
proceeding. A copy of the Service List 
may be obtained from the Secretary. 

FOR FURTHER INFORMATION CONTACT: 
John Robert Ewers, Deputy Managing 
Director, Federal Maritime Commission, 
Washington, DC 20573, (202) 523-5800. 
SUPPLEMENTARY INFORMATION: 

The Federal Maritime Commission 
('‘Commission” or “FMC”) administers, 
inter alia , the Shipping Act, 1916 (*T916 
Act”), and the Shipping Act of 1984 
(‘‘1984 Act”), which apply to domestic 
offshore commerce (e.g., between the 
mainland and Hawaii or Puerto Rico), 
and to foreign commerce, respectively, 
for both inbound and outbound 
waterborne transportation. The statutes 
require that common carriers by water 
in these trades file and keep open to 
public inspection their “tariffs.” 
Additionally, the 1984 Act requires that 
service contracts be filed and that their 
essential terms be made available to the 
public in tariff format. See 46 U.S.C. app. 
817 and 1707. 

A freight “tariff' filed at the 
Commission is a publication of a carrier 
or conference which contains a schedule 
of rates, charges, and Tariff Rules 
applicable to its transportation of 
cargo. 1 A service contract is a special 
agreement between shipper(s) and 
carrier(s) that applies in lieu of the 
freight tariff. Mutual commitments are 
made in a service contract, with the 
shipper guaranteeing the carrier a 
minimum quantity of cargo over a period 
of time, in consideration for a 
commitment by the carrier to a certain 
rate and service level. 

Additionally, terminal tariffs are 
required to be filed by persons engaged 
in carrying on the business of furnishing 
wharfage, dock, warehouse or other 
terminal facilities in connection with a 
common carrier by water in the foreign 
or domestic offshore commerce. 

The statutes and implementing 
regulations ensure that certain minimum 
standards are complied with before 
tariff material is accepted for Filing. For 
example, a tariff, or amendment thereto, 
must be clear and definite and must not 
duplicate or conflict with other tariff 
provisions already in effect. Moreover, 
tariffs must contain effective date 
provisions in compliance with the 
statutes, e.g., a minimum of 30 days’ 
notice for an increase. If a tariff filing is 


1 A Customs '‘tariff is a publication of the 

Government containing a schedule of Customs 
duties. 


defective in any of these respects, it is 
rejected and the filer must file again in 
the proper manner before the desired 
rate can go into effect. Similarly, service 
contracts and/or their essential terms 
may be rejected by the Commission if 
they do not meet certain statutory and 
regulatory requirements. See 46 CFR 
parts 515, 550, 580, and 581. 

In order to facilitate compliance with 
the law, there are substantial penalties 
for not filing, or if properly filed for not 
adhering to the provisions of, a tariff or 
the essential terms of a service contract. 
See, e.g., 46 U.S.C. app. 812, 815, 818, 
1708, and 1709. 

The Commission also uses the Filed 
tariff and service contract data for 
surveillance and investigatory purposes 
and, in its proceedings, adjudicates 
related issues raised by private parties. 
For Commission proceedings, as well as 
in any court case, the tariff or service 
contract on file at the Commission and 
in effect, is official evidence of the 
applicable rate, charge or Tariff Rule, 
when so “certiFied” by the Commission. 
Currently, tariff-type data is Filed with 
and maintained at the Commission in 
paper format. 

Beginning in 1961, carriers in the U.S. 
foreign commerce were required to File 
tariffs containing all the rates, charges, 
and Tariff Rules applicable to their 
shipments . 2 The number of tariffs and 
amendments filed with the Commission 
has steadily grown until, in fiscal year 
1991, there were 1,268,088 tariff pages 
received and 5.854 service contract 
Filings in the U.S. foreign commerce. At 
the end of the Fiscal year, there were 
6,946 tariffs on hand at the Commission. 

The enormous amount of paper to be 
processed by a limited number of 
employees led the Commission to 
consider modern technology as a means 
of alleviating the paperwork burdens on 
both the government and the shipping 
industry, as well as enhancing the 
effectiveness of Commission regulation. 
A systematic exploration of this subject 
area by the Commission commenced 
with a series of studies, including an 
exhaustive Feasibility Study, considered 
and approved in principle by the 
Commission's Industry Advisory 
Committee in 1986. The Feasibility 
Study developed into a Commission 
Request for Proposals (“RFP”) and 
award of a contract for the design, 
development and operation of an 
Automated Tariff Filing and Information 
System (“ATFI” or “System”). 


* A relatively small number of carriers in the 
domestic offshore commerce hove been required to 
file tariffs since the enactment of the Intercoestal 
Shipping Act 1933. 
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1. Introduction and Background 

After phases for validation of 
requirements, design and development, 
the ATF1 system’s prototype phase (IV) 
began in April 1990, but before allowing 
volunteers from the shipping industry to 
test their tariffs on the System, the 
Commission and the Contractor 
mutually agreed upon a list of desirable 
changes which was developed through 
Commission and Contractor user 
comment. These changes included 
improvements on both technical and 
tariff policy matters. In July 1990, the 
basic contract was modified to 
incorporate these changes into the 
System. 

On August 1.1990, the Commission 
issued a second ATFI Notice of Inquiry 
(“NOI”), 3 requesting public comment on 
some of the basic features being 
considered for ATFI and how they may 
impact current paper tariff practices. In 
September 1990, the First public 
demonstration of the System was held 
and public comments on the NOI were 
submitted by 22 firms in October 1990. 

On December 20,1990, the 
Commission issued a first Interim 
Report (“First Interim Report” 4 ) which 
considered the comments, resolved the 
issues raised in the Notice of Inquiry, 
and appended the ATFI “Batch Filing 
Guide” (containing, inter alia , 
transaction sets, file transfer formats, 
data dictionary, and code reference 
tables). On February 19,1991, 
Supplement # 1 to the “Batch Filing 
Guide” was released (and mailed out) in 
the form of an Information Bulletin (IB 
3-91) and was also distributed to over 
100 attenders of public ATFI 
demonstrations in Washington. D.C. On 
April 11,1991, Supplement # 2 to the 
“Batch Filing Guide” was issued as IB 
11-91. Supplement # 3 was issued on 
July 23,1991. as IB 20-91, and notice of 
availability of the full-text, November 
11# 1991, Supplement # 4 was issued as 
IB 26-91 on November 25,1991. 

On March 25,1991, the Commission 
issued a Second Interim Report 
(“Second Interim Report”) that 
responded to concerns of four Electronic 
Tariff Filer Firms, which were raised in 
their testimony at the Commission's 
fiscal year 1992 authorization hearing 
held on February 28.1991, before the 
Subcommittee on Merchant Marine of 


* The NOI was issued (55 FR 31199) to provide 
advance notice to the public of the proposed refined 
functionality and associated implementing 
technology of ATFI. Federal Register notices of a 
previous notice of inquiry on this general subject 
appeared on December 22,1987 (52 FR 48504); April 
20.1988 (53 FR 13066); June 13.1988 (53 FR 22048); 
and. December 29.1988 (53 FR 52785). 

4 The Reports in this proceeding can be found in 
Pike and Fischer. “Shipping Regulation.'* 


the House Committee on Merchant 
Marine and Fisheries, and which were 
submitted to the Commission on March 

8.1991. The Second Interim Report 
clarified the matters raised, established 
a schedule (to the extent possible) and 
reiterated that the “Batch Filing Guide" 
is all that any person needs to begin 
immediate development of its own batch 
filing software. IBs 9-91 and 24-91, both 
containing Technical Questions and 
Answers, were issued on April 10,1991, 
and September 18,1991 (after a 
September 12,1991, technical meeting 
for the public), respectively. 

The Commission’s Third Interim 
Report (“Third Interim Report") was 
issued on July 23,1991 (with notice of 
availability appearing on July 29.1991, 
at 56 FR 35847), and finalized most of 
the remaining issues listed in the August 

1990 Notice of Inquiry, so that a notice 
of proposed rulemaking could be issued. 
The additional comments of ten of the 
original commenters in this proceeding 
were addressed and further comments 
were invited on the modified approach 
to the Harmonized System and the 
proposed transition plan. 

The Fourth Report was published on 
October 25.1991, with notice of 
availability appearing on October 30, 

1991 (56 FR 55860). This Report 
responded to October 1990 comments, 
established an implementation schedule 
and addressed the requirement that 
tariff filers use the Harmonized System 
of commodity coding. 

The proposed rule in this proceeding 
was issued on September 9,1991 (56 FR 
46044), as a new Part 514 of Title 46 
CFR, with the original deadline for 
comments being October 31,1991. The 
Supplementary Information to the 
proposed rule contains tables showing 
where the Commission’s reports 
addressed the major policy issues listed 
in the Notice of Inquiry and the sources 
in the current CFR of portions of 
proposed Part 514. At the request of 
commenters, the comment deadline was 
extended twice, eventually to December 

30.1991. On December 9,1991. 46 CFR 

part 514 became effective as an official 
part after being published on December 
2.1991 (56 FR 61164), in order that user 
fees contained in § 514.21 could be 
established for the preliminary activities 
of registration, certification of batch¬ 
filing capability, and purchase of user 
guides. M 

By notice of April 23,1992 (Federal 
Register of April 29,1992, 57 FR 18122), 
the Commission invited further 
comments, both written and oral, on the 
following matters: 

The Commission is particularly interested 
in further comments regarding the suitability 


and/or effectiveness of proposed 48 CFR 
514.13(a) relating to the use of the 
Harmonized System, including any benefits 
and burdens associated therewith. 
Additionally, filers are requested to address 
their reasons for delay in filing of tariffs for 
ATFI testing. The Commission also will 
accept comment on other aspects of the 
proposed rules that may be of significant 
concern to affected parties. 

The comments and oral presentations 
in response to this notice, as more fully 
described below, were submitted in 
writing in May 1992, and later, at the 
oral comment session held on May 19, 
1992. 

The Commission has considered the 
entire record in this proceeding and has 
approved the issuance of this interim 
rule (with invitation for comments), as 
further described herein, and an 
implementation schedule to begin in 
January 1993, the further details of 
which are to be developed in a separate 
Commission report. 

In addition to public demonstrations 
of, and opportunity for informal written 
comments on, the ATFI system, as well 
as training, information bulletins and 
other informal releases, the Commission, 
as previously described, has used two 
major vehicles in this proceeding for 
identifying and addressing the major 
policy issues. The (interim) reports 
(three interim reports and a final report) 
provided opportunity for extensive 
discussion of the issues, while the 
traditional rulemaking (proposed, 
interim and final, as here), is/will be the 
document for implementation of the 
policy decisions. 

II. The Commenters 

Comments in this proceeding have 
been submitted in response to the 
Advance Notice of Proposed 
Rulemaking; to the First Interim Report; 
to Congress and the FMC, which 
occasioned the Second Interim Report; 
and in response to the Third Interim 
Report and the Fourth Report. Most of 
the commenters mentioned below 
submitted previous comments. As more 
fully described below, 15 written 
comments on the September 1991 
Proposed Rule were submitted in 
December 1991 on behalf of 31 entities 
(“1991 comments"); and in May 1992. 
further comments were submitted by 12 
of these 31 entities, as well as by 5 new 
entities (“1992 comments”). 

A. Ocean Steamship Conferences 

“IAFC" (Inter-American Freight 
Conferences), comprised of The Inter- 
American Freight Conference (FMC 
Agreement No. 202-00968A); Brazil/ 
Puerto Rico and U.S. Virgin Islands 
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conference (FMC Agreement No. 202- 
00968); River Plate/Puerto Rico and U.S. 
Virgin Islands conference (FMC 
Agreement No. 202-010122); and Inter- 
American Freight Conference—Pacific 
Coast Area (FMC Agreement No. 202- 
006400). IAFC submitted three sets of 
written comments in December 1991, 
and submitted further comments just 
before, and at the oral hearing of May 
19,1992. 

"IPBCB" (The India, Pakistan, 
Bangladesh, Ceylon and Burma Outward 
Freight Conference) submitted written 
comments in 1991. 

"JC" (Joint Conferences/Commenters) 
submitted written comments in 
December 1991 for (jointly): Asia North 
America Eastbound Rate Agreement 
("ANERA"); the 8900 Lines Rate 
Agreement; Israel Trade Conference; 
Japan-Atlantic and Gulf Freight 
Conference; North Europe-USA Rate 
Agreement; South Europe/U.S.A. Freight 
Conference; Transpacific Freight 
Conference of Japan; Transpacific 
Westbound Rate Agreement ("TWRA"); 
USA-North Europe Rate Agreement; 
United States Atlantic and Gulf Ports/ 
Eastern Mediterranean and North 
African Freight Conference; U.S. 

Atlantic and Gulf/Australia—New 
Zealand Conference; United States/East 
Africa Conference; United States/ 
Southern Africa Conference; and West 
Coast/Middle East Rate Agreement. 
Further comments by seven of these 
conferences were jointly submitted as 
‘TPTAC" for the oral comment session 
of May 19,1992. 

"TPTAC" (Transpacific and 
Transatlantic Conferences) submitted 
written and oral presentations for the 
May 19.1992, hearing on behalf of 
(jointly): Asia North America Eastbound 
Rate Agreement ("ANERA"); Japan 
Atlantic & Gulf Freight Conference; 
Trans-Pacific Freight Conference of 
Japan; Transpacific Westbound Rate 
Agreement ("TWRA"); USA-North 
Europe Rate Agreement; and North 
Europe-USA Rate Agreement. The South 
Europe/USA Freight Conference is 
listed as a participant in these joint 
comments on the cover page of the 
written summary, but is omitted in the 
May 6.1992, request for participation. 
Note that all of these conferences are 
also members of "JC.” 

"TAAFLO" (Trans-Atlantic American 
Flag Liner Operators). TAAFLO 
submitted written comments in 1991 
which support and adopt in their 
entirety the JC comments. 

B. Ocean Common Carriers 

"Crowley" (Crowley Maritime 
Corporation Liner Serv ices) made a 


presentation for the May 1992 oral 
comment session. Crowley listed 
substantial benefits from its 
participation as an ATFI Volunteer and 
suggested that the Commission establish 
firm dates for ATFI compliance. This, 
however, must await a Commission 
decision in a separate order. 

"Matson" (Matson Navigation 
Company, Inc.), which provides direct 
service between the mainland United 
States and Hawaii, and between (1) the 
mainland United States and Hawaii and 
(2) the Republic of the Marshall Islands 
and Johnston Island, submitted written 
comments in 1991, and also, in lieu of 
oral presentation, in May 1992. 

"Sea-Land" (Sea-Land Service, Inc.) 
files 62 tariffs with the FMC, and is a 
member of 15 conferences or 
agreements, which also file tariffs with 
the FMC. Sea-Land submitted written 
comments in 1991, and also, in lieu of 
oral presentation, in May 1992. 

"Waterman" (Waterman Steamship 
Corporation) submitted written 
comments in 1991. 

"Zim" (Zim-American Israeli Shipping 
Co., Inc.) submitted written comments in 
1991. 

C. Associations 

"AALL" (American Association of 
Law Libraries) sent an October 31,1991, 
letter to FMC Chairman Koch, which is 
being treated as a comment in this 
proceeding. 

"ALA" (American Library 
Association) made a presentation at the 
May 19,1992, oral comment session. 

"LANVOCC" (International 
Association of NVOCCs) made an oral 
presentation on May 19,1992. Certain 
IANVOCC comments will be considered 
when the Commission establishes an 
ATFI implementation schedule by 
separate order. Such comments are that 
technical problems still have to be 
worked out, that the implementation 
schedule will impose a hardship for 
those NVOCCs which file worldwide 
tariffs with the Commission, and that 
the ATFI implementation schedule 
should be staggered, with ocean carriers 
filing first in each designated trade and 
NVOCCs filing after them. Further, 
IANVOCC suggests that implementation 
should be delayed until the Commission 
finalizes its decision on exempting 
certain NVOCCs from tariff filing 
regulations (Docket No. 92-22; See the 
Federal Register of May 7,1992 (57 FR 
19583)). 

"NCBFAA" (National Customs 
Brokers and Forwarders Association of 
America, Inc.) made an oral 
presentation on May 19,1992. 


"The League" (The National Industrial 
Transportation League) is a voluntary 
organization of shippers and groups and 
associations of shippers conducting 
industrial and/or commercial 
enterprises, large, medium and small, in 
all of the United States and in 
international markets. Its members 
utilize all of the various modes of 
transportation, including transportation 
via ocean carriers regulated by the FMC 
The League states that it is the only 
nationwide organizetion representing 
shippers of all sizes and commodities, 
using all modes of transportation to 
move their goods in interstate and 
international commerce. The League 
submitted written comments in 1991, 
and also made an oral presentation on 
May 19,1992. In its oral presentation, 
the League stated that it "strongly 
believes that a truly competitive ocean 
and surface transportation system 
requires the elimination of the filing and 
regulatory enforcement of all tariffs," 
but, "so long as there is a continuing 
legal requirement that ocean common 
carriers maintain their rates in a filed 
tariff form, the League strongly endorses 
an ATFI system." 

D. Tariff Services 

"ITT* (International Trade Tracking) 
is a tariff filing service for Non-Vessel- 
Operating Common Carriers (NVOCCs) 
and submitted written comments in 
1991. 

"PCTB" (Pacific Coast Tariff Bureau) 
is a tariff publishing agent for ocean, 
motor and rail carriers with the FMC, 
ICC, and state regulatory agencies. 
PCTB’s over 750 clients include 
conferences, ocean carriers, NVOCCs, 
and motor carriers. While PCTB 
submitted written comments only, it also 
appeared at the May 19,1992, oral 
hearing for TPTAC. 

"Rijnhaave" (Rijnhaave Information 
Services, Inc.) provides facilities 
management, network management, 
software development and systems 
integration services to the transportation 
industry. Rijnhaave views ATFI as "the 
final link in (its) Shipline Management 
System." Rijnhaave made an oral 
presentation on May 19,1992. 

E. Other Comm enters 

"MSC" (Military Sealift Command, for 
the Department of the Navy in the 
United States Department of Defense or 
"DOD") is the Single Manager Operating 
Agency for sealift services within DOD. 
MSC submitted written comments in 
1991. 

"Tampa" (The Tampa Port Authority) 
submitted written comments in 1991. 
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“USDA” (The United States 
Department of Agriculture, in Kansas 
City, Missouri). The USDA has an 
interest in obtaining access to tariff 
information to be made available in 
ATFI and utilizes steamship lines to ship 
a variety of agricultural commodities for 
various export programs to foreign 
countries. USDA submitted written 
comments in 1991. 

III. Analysis of the Comments: General 

Many of the comments submitted 
should have been made to one or more 
of the previous issuances in this 
proceeding (e.g., Notice of Inquiry, first 
Interim Report, etc.), or were made to 
such an issuance and are unnecessarily 
repeated here. As previously indicated, 
all of the Commission’s earlier actions 
are affirmed, unless modified herein. 
Moreover, in issuing this rule, the 
Commission has considered all 
comments made, irrespective of whether 
or not specifically addressed herein. 

One commenter indicated that there 
were legibility problems with the 
proposed rule in the Federal Register 
small-print page format used for the 
Commission’s official distribution. 
Accordingly, in conjunction with the 
traditional Federal Register publication, 
the Commission is using here an adjunct 
format with larger print for its official 
issuance within the docket. 

Some commenters, including IAFC. 
suggested that the Commission use a 
separate rulemaking for “policy” 
changes that are “not related to ATFI.” 
Others suggested that, in addition to the 
derivation table (new-from-old sections) 
published with the proposed rule (56 FR 
46050-46053). we make available a 
distribution table (old-to-new sections). 
The Commission has considered both of 
these suggestions and found them 
unfeasible. With regard to a separate 
rulemaking, it would unnecessarily 
duplicate much work and paper, and 
there would be arguments about what is 
“related to ATFI” and what is not. 
Moreover, distribution tables are usually 
used when the old sections are being 
repealed. Here, the old and new will 
continue side-by-side until the proper 
time(s) for canceling entire part(s). 

The 15 weeks provided for comments 
to the proposed rule should have been 
sufficient for its appropriate analysis, 
especially when further comments were 
invited in May 1992. 

A. Legality 

JC, IAFC and others have repeated 
arguments that the Commission does not 
have the legal authority to require the 
Harmonized System (“HS”). algorithms 
or other formatting. As discussed in the 


third and fourth reports in this 
proceeding, and the analysis under 
§ 514.13, herein, the Commission 
believes it does have this authority, 
notwithstanding its decision to not 
require HS for other reasons. 

In arguing that the Commission lacks 
jurisdiction to require carriers to use 
algorithms and HS, JC place great 
reliance on the Supreme Court’s 
decision in Interstate Commerce 
Commission v. Cincinnati, New Orleans 
and Texas Pacific Railway Company, 
167 U.S. 479 (1897) (”/CC v. Cincinnati"). 
JC Comments at 22-27. The Commission 
believes that requiring the use of 
algorithms and the HS is not analogous 
to the order of the Interstate Commerce 
Commission (“ICC”) that was the 
subject of the appeal in ICC v. 
Cincinnati. The order under review in 
that case established the level of various 
class rates from Cincinnati and Chicago. 
Although the Supreme Court concluded 
that the ICC did not have the power to 
fix rates, it recognized the distinction 
between the power to fix rates and the 
power to prescribe the form and manner 
in which rates were to be filed. The 
decision states: 

The grant to the commission of the power 
to prescribe the form of the schedules, and to 
direct the place and manner of publication of 
joint rates, thus specifying the scope and limit 
of its functions in this respect, strengthens the 
conclusion that the power to prescribe rates 
or fix any tariff for the future is not among 
the powers granted to the commission. 

167 U.S. at 506. The regulations which 
are the subject of this proceeding do not 
prescribe the level of rates to be 
charged. The right of carriers to 
establish rates remains unfettered. 
Moreover, carriers remain free to 
establish rate items using commodity 
descriptions of their choice. 

The fact that the Shipping Act, 1916, 
and the Shipping Act of 1984 do not 
specifically mention ATFI, algorithms or 
the HS does riot mean that the 
Commission lacks the statutory 
authority to promulgate regulations on 
these subjects. The Supreme Court has 
upheld regulations promulgated by 
administrative agencies based upon 
generalized statutory grants of 
regulatory authority. In American 
Trucking Associations. Inc. v. United 
States, 344 U.S. 298 (1953), the Supreme 
Court upheld the ICC's rules abolishing 
the practice of “trip leasing” even 
though the Interstate Commerce Act 
(“ICA”) did not specifically grant the 
ICC the power to regulate leasing 
practices. It believed that it was 
unreasonable to expect that the ICA 
would specify every evil sought to be 
cured. The Court recognized that one of 
the reasons administrative agencies 


such as the ICC were created was 
because Congress hoped that such 
agencies would ***** bring to their work 
the expert’s familiarity with industry 
conditions which members of the 
delegating legislatures cannot be 
expected to possess.” 344 U.S. 309-310. 
The same rationale was expressed by 
the Supreme Court in American 
Trucking Associations. Inc. v. Atchison, 
Topeka & Santa Fe. Ry. Co., 387 U.S. 397 
(1967). Likewise, it is unreasonable to 
expect the 1984 Act to specify all 
remedies which the Commission may 
fashion to carry out the purposes of the 
Act. 

Clarity in the application of rates has 
long been recognized as a valid 
regulatory objective. 

Tariffs, like statutes, have the force of law: 
like statutes they mu9t be expressed in clear 
and plain terms so that those dealing with 
and governed by them may understand them 
and act advisedly. 

Great Northern Ry. Co. v. Commodity 
Credit Corp., 71 F. Supp. 780. 786 (D.C. 
Minn. 1948) citing Atlantic Coast Line R. 
Co. v. Atlantic Bridge Co., 57 F.2d 654, 

655 (5th Cir. 1932). The ratepayer should 
be able to calculate the total charge for 
transportation services prior to the 
shipment. 6 This is hardly a novel 
principle. For example, in Alton &S. R . 

R. v. U.S., 49 F.2d 414, 422 (N.D. Cal. 
1931), a case decided over sixty years 
ago which involved an ICC-regulated 
carrier, the court observed: 

It is obviously intended * * * that the total 
charge to be paid by the shipper should be 
clearly ascertainable from the tariff 
schedules so that one shipper should not 
have imposed on him auxiliary charges which 
might not be imposed on others. 

See also, Sauers Milling Co. v. 
Louisville & Nashville Railroad Co., 216 
I.C.C. 358, 362 (1936); Aggregating 
Express Shipments, 192 I.C.C. 301, 314 
(1933) and Street Passenger Cars & 
Railway Cars, 163 I.C.C. 141,144 (1930). 
Tariff provisions should not be so 
complicated that only the carrier can 
divine their meaning. While such arcane 
tariff provisions may be justified by 
some as providing “flexibility,” in truth, 
they do nothing more than confuse the 
shipping public. 

The problem of misleading and 
confusing surcharge provisions was 
recently addressed by the Commission 
in Notice of Inquiry Concerning Use and 
Effect of Surcharges by Common 
Carriers and Conferences, Docket No. 


* In other words, the shipper should be able to 
determine the sum of the charges that can be 
ascertained at the time of the shipment. Obviously, 
charges such as demurrage cannot be calculated 
prior to the shipment. 
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91-14, — F.M.C. —. 26 S.R.R. 108 (1992). 
The Commission concluded there that 
the algorithm requirement in ATFI 
offered the most feasible solution to the 
problem. The pertinent parts of the 
Commission's order are as follows: 

Effect on clarity of tariffs 

The other major category of complaints 
about surcharges is that of obfuscation and 
difficulty in discerning the applicable rates. 

In this regard, shippers alleged that carriers 
hide surcharges in tariffs; that surcharge tariff 
provisions are difficult or laborious to 
compute: that surcharges change rapidly and 
cannot be anticipated; that rate quotes 
frequently omit surcharges; that multiple rate 
components increase the possibility of 
computation errors; and that 
misrepresentations as to the need or 
justification for surcharges are inherently 
unlawful. 

While not all of these complaints are 
convincing, the Commission shares the 
concerns of many shippers that current 
surcharge practices, including the 
proliferation of new surcharges, do 
complicate the process of identifying the 
applicable bottom-line cost to shippers. The 
question here is not whether carriers are 
adhering to their “tariff rates: section 8 of 
the 1984 Act and the Commission's rules 
require that all rates and charges, including 
those at issue in this Inquiry, be included in 
the carrier’s or the conference’s tariffs filed 
with the Commission. Rather, the issue is 
whether those tariffs are readable and 
meaningful and serve to inform the user of 
the expected transportation costs. A few 
shippers suggest that tariffs are, because of 
surcharges, prohibitively complicated or 
impossibly confusing. On the other hand, 
several others state that they do not find 
surcharges difficult to calculate, but merely 
question what they represent Most shippers, 
however, appear to take the intermediate 
position that carrier surcharge practices 
purposely and unnecessarily complicate the 
rate-determining process by rendering it 
misleading, confusing and time-consuming. 

The Commission is especially concerned 
that infrequent or less sophisticated users of 
carrier tariffs may encounter difficulty 
calculating the bottom-line cost when 
procuring transportation services. To this 
end, the Commission has. in its most recent 
proposal to implement ATFI, provided for the 
use of algorithms which would make 
instantly available the bottom-line cost to 
shippers, as well as a listing of the 
component parts of that cost This would 
substantially alleviate shippers’ concerns 
that surcharge usage renders it difficult to 
understand and compute accurately their 
expenses. It would also assist employees of 
the carriers themselves to give accurate rate 
quotations, thereby providing greater shipper 
confidence in telephone rate quotes, and 
eliminate an apparent source of distrust on 
the part of shippers. 

At the same time, the current ATFI 
proposals would allow the break-down of 
those expenses for the scrutiny of interested 
shippers who benefit from knowledge of the 
charges for the component parts. Several 
shippers in this proceeding indicated that 


they value such information, and expressed 
their opposition to any proposals which 
would eliminate the use of break-out rates 
and mandate or encourage lump-sum rates. 
These design elements of ATFI have been 
proposed in the context of a separate 
rulemaking proceeding. Docket No. 90-23. but 
the instant Inquiry supports the need for 
ready shipper and carrier access to this 
information. 

In some respects, the Commission 
concludes that the complications deriving 
from surcharge practices have been 
somewhat overstated by a minority of the 
shipper participants. We note that a number 
of shippers specifically represented that 
surcharges are not difficult to compute; they 
merely questioned the justification for those 
charges. Other shippers voiced concern that 
naive or novice shippers may be bamboozled 
by deceptive carrier pricing practices. While 
most shippers expressed some degree of 
annoyance at the time and care they devote 
to obtaining accurate price information, no 
shipper commenters claimed to have had 
their own naivete so exploited, but several 
relayed anecdotes about and expressed 
concern for other shippers, allegedly not so 
sophisticated. The publicity attendant to this 
Inquiry has. we trust, attracted the notice of 
any such shippers, who should by now be 
aware that surcharges exist and are a proper 
and necessary subject of inquiry when 
receiving a rate quote. Furthermore, the ATFI 
algorithms will serve all tariff users, and may 
of course be used by carrier personnel as 
well. 

Complaints that surcharges are too volatile 
and are unpredictable appear to disregard the 
existence of the 30-day notice requirement for 
increases for all charges, including 
surcharges. 46 U.S.C. app. 1707(d). No 
shippers have contended that the 
Commission has been excessively liberal in 
granting Special Permission applications for 
shorter-notice surcharge increases. 

That the use of multiple rate components 
may augment the possibility of calculation 
errors does not, we believe, justify 
regulatorily mandated “simplicity” in pricing. 
The separate listing of services and charges 
can serve to alert the tariff user of the 
purported nature of its expenses, an 
informational device which several shippers 
insist be preserved. Mandatory simplification 
of pricing could have the opposite and less 
desirable effect of providing a more meager 
basis of discerning carrier pricing factors. 
ATFI as presently proposed would facilitate 
the process of discerning the bottom-line cost 
while preserving the informational value of 
separate factors for those who wish to 
consult them. 

The foregoing comments are also 
applicable to domestic offshore 
commerce. 

The algorithm requirement is intended 
to identify every assessorial applicable 
to the shipment and to permit the rate¬ 
payer to determine the total charge for 
the service provided. The argument of 
the Joint Conferences that the algorithm 
requirement forces them to express their 
tariffs in a language other than English 


is not persuasive. JC Comments at 26. 
The subject rules will not require 
carriers to express their tariffs in a 
language other than English; carriers 
will simply be required to provide a 
mathematical formula for the 
application of surcharges, handling 
charges and other ancillary charges that 
are ascertainable at the time of the 
shipment. Carriers will continue to 
express their tariffs in English, and will 
remain free to set the level of their rates 
and charges and determine how they 
will be applied. Obviously, the difficulty 
of reducing a given charge to a formula 
or algorithm increases if the application 
of the charge is subject to numerous 
exceptions and qualifications. In this 
sense, the algorithm requirement 
provides an incentive to simplify tariff 
provisions relating to surcharges and 
ancillary charges. However, simplified 
tariff provisions are not mandated. 
Ultimately, the choice is the carrier’s 
alone. 

B. Terminal Tariffs 

Tampa raises questions about the 
applicability of various parts of the 
proposed rules to terminal tariffs. After 
reviewing different types of terminal 
tariffs, we find that not all of them are 
susceptible to the ATFI format. Thus, 
“origin” and “destination” are not 
appropriate in terminal tariffs, and, for 
many such tariffs, even commodity 
descriptions and TLIs would be 
inapplicable. Accordingly, the 
Commission will require terminal tariffs 
to be electronically filed, but not in the 
usual format. This will be explained 
primarily in the section-by-section 
analysis for 5 514.3, Exemptions and 
Exclusions. 

C. Basic Design of System 
1. General 

JC continue to attack ATFI’s 
requirements of using algorithms for 
certain charges to be added to the basic 
ocean freight rate, and the Harmonized 
System for commodity coding. JC have 
previously submitted comments on these 
subjects and the Commission has 
addressed both policy issues in its third 
and fourth reports. 

JC also have complained to the Office 
of Management and Budget (“OMB”) 
that the Commission's estimates of the 
public burden to convert to ATFI were 
understated, especially as a result of the 
Harmonized System and algorithm 
requirements, and that OMB's 
Paperwork Reduction Act approval of 
the proposed rule, therefore, should be 
reconsidered and withdrawn. While JC's 
December 1991 comments for the first 
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time attack the Commission's burden 
estimates appearing in the 
Supplementary Information to the 
September 1991 proposed rule, they did 
not propose burden estimates of their 
own. See the discussion under § 514.91 
herein. 

2. Technical Argument; Basic 

JC accuse the Commission of "simply 
ignoring substantial evidence presented 
to it." (Page 27.) To support their 
argument that ATFTs design is 
"inappropriate" or "defective." JC 
append to their comments "An 
Evaluation of the Efficacy of ATFI in 
Automating the Federal Maritime 
Commission’s Tariff-Filing System" 
(herein, the "Evaluation"), an analysis 
by two experts, which lists documents 
reviewed by those experts in providing 
their analysis. The documents listed as 
those which were consulted during the 
development of the Evaluation do not 
include any requirements or 
requirements-validation documents, 
against which the criticized design and 
functionality can be appropriately 
compared. Moreover, notwithstanding 
the Evaluation’s argument on p. 3, 
paragraph C.4, ATFI was not designed 
"to emulate the current tariff-filing 
system," but rather to provide a more 
effective and efficient system. 

Not mentioned in the JC's list of 
source documents, are: 

Any reference to the 19fl6 Feasibility Study or 
minutes of the ATFI (Industry) Advisory 
Committee which met three times to 
discuss the Feasibility Study and approve 
it in principle. 

The previous public Notice of Inquiry 
proceeding on ATFI functionality. See 
footnote No. 3. 

The two draft and one final Requests for 
Proposals (“RFP’s”) leading to the award of 
the contract to design and develop ATFI. 
The ATFI contract, itself, which has been 
modified (e.g., in July 1990) for minor design 
change and the June 26.1990, General 
Services Administration's ("GSA's") 
delegation of procurement authority for the 
modification. 

The August 1990 Notice of Inquiry in this 
proceeding (Docket No. 90-23). 

The Commission's last two annual reports to 
Congress. 

The ATFI Fundamentals Guide [the other 
guides are listed). 

All of these documents are 
indispensable to understanding ATFTs 
design. Without reference to these, there 
can be no substantial evidence of any 
technical deficiency. 

Accordingly, the Commission is 
incorporating into the record of this 
proceeding the official minutes of the 
three ATFI (Industry) Advisory 
Committee meetings in 1986, and the 
February 9.1987, Interim Report to the 


Commission; the previous (first) Notice 
of Inquiry proceeding on ATFI; the ATFI 
contract (with PRC Inc.); and the ATFI 
section of the most recent Annual 
Report to Congress. A copy of any of 
these materials can be obtained through 
the Office of the Secretary. 

We point out the foregoing omissions 
in JC’s research not as a conclusion in 
and of itself, but as the foundation for 
the refutation of JC’s major premise, i.e., 
that ATFI should have been an 
"electronic filing cabinet," rather than a 
"database system." Basically, the 
difference in approach is that an 
"electronic filing cabinet" provides for 
retrieval purely by text search, and 
there is no need for a commodity code 
or special method of showing 
assessorials; while in a "database 
system," data is formatted and entered 
in such a manner that retrieval is 
facilitated. This matter was settled by 
the 1986 ATFI Advisory Committee, in 
review of the Feasibility Study. 

The decision to use a database system 
was proposed in Deliverable 4 of the 
Feasibility Study, "Preliminary 
Assessment of the Feasibility of Tariff 
Automation" (June 27,1988). The three 
options had been: 1. Electronic Filing 
Cabinet; 2. Standard Database System; 
and 3. Standard Database System with 
Commodity and Geographic Codes. The 
Commission decided for option 3, 
somewhat modified, and this was 
reflected in the October 28,1986, 
Feasibility Study Final Report, e.g.. "the 
‘system’ would be a data base 
system * * V* The Advisory Committee, 
the creation and meetings of which were 
noticed in the Federal Register, met in 
November 1986 and approved this 
design approach, and this was reflected 
in the Advisory Committee’s basic 
decision in November 1986. Moreover, 
the February 9,1987, report to the 
Commission, 6 subscribed to by 
Advisory Committee members, 
recommended that tariff automation 
was feasible and the Commission 
should proceed with the next phase of 
the project. 

Steamship conferences were well 
represented on the Advisory Committee 
which approved the database approach, 
and included three representatives of 
two commentere in this proceeding, two 
of which are now represented by JC. 
Further, a representative of another 
member of the JC appeared at the 


• See MARAD/FMC Authorizations. Fiscal Year 
1989. Hearing Before the Subcommittee oh 
Merchant Marine of the Committee on Merchant 
Marine and Fisheries. House of Representatives. 
100th Cong.. 2d Sees.. March 23.1988, including the 
answer to question * 5 beginning on page 126, and 
Advisory Committee materials beginning on page 
201. 


November 19,1986, meeting and 
supported the direction in which the 
Commission was going. 7 JC now 
modifies the position previously 
espoused by some of its members, in its 
comments: 

A "full text" system would have readily 
accomplished this function. The Commission 
could simply have arranged to put existing 
tariffs in a data base * * V The Commission is 
procuring a remarkable ~ and inordinately - 
complicated system and then adding further 
layers of complexity through the algorithm 
and Harmonized System requirements. (Page 
4.) • • • 

It should be noted that if ATFI were 
designed as a full-text system, rather than a 
data-based system, this problem would not 
exist. By creating ATFI in its current design, 
rather than simply creating an "electronic 
filing cabinet." the Commission has 
mandated a system that is too complicated 
and burdensome for its regulatory purposes. 
Why the Commission took this approach 
remains truly puzzling, because virtually all 
of the defects and burden of ATFI discussed 
in these comments are traceable to this 
decision - which was made without proper 
notice and comment. (Pages 8-9.) 

The Commission i9 not persuaded to 
change ATFI’s design from one that is 
basically a database type of system. In 
fact, that type of system was 
recommended by the ATFI Industry 
Advisory Committee, which included in 
its membership some of JC's members. 

The Commission's 1986-87 decision to 
go with the database format found its 
way into the functional specifications 
contained in the two draft and one final 
RFFs, especially in section C and 
Attachment J-l thereof. These RFP 
provisions became part of the current 
contract, and several modifications to 
the contract have not disturbed the 
basic database approach. While 
steamship lines and conferences 
apparently did not participate in the 
comments on the RFPs, most large tariff 
services did. several of them later 
submitting offers to become the 
contractor (or subcontractor). At that 
time, these firms also provided tariff 
filing services to many of the members 
of JC, but did not challenge the database 
system in their comments or questions. 

In December 1987, at about the same 
time that the RFPs were being 
developed, the Commission issued a 
(previous) notice of inquiry, which 
referred to the Feasibility Study and 
invited comments on ATFI’s proposed 
functionality. A9 described in the notice, 
the functionality was obviously for a 
database system. See Footnote 3. In 
January 1988, several predecessors of 
current members of the JC commented in 


7 Id at pages 201-202. and 212-213. 
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that proceeding but had no problem with 
the basic database approach. Rather, 
they supported the direction the 
Commission was taking. 8 

The Commission’s last two annual 
reports to Congress contain fairly 
detailed histories of the ATFI project, 
including its current database design. 
They also provide updates on remote 
retrieval as directed by Congress. The 
report for fiscal year 1990, which was 
filed in March 1991, also states that the 
off-site host processor is a 
“minicomputer.’' The Commission has 
no reason to believe that the change 
from a mainframe computer to a 
minicomputer would be “illegal,” as JC 
contend, especially since this change 
was approved by GSA in its 1990 
delegation of procurement authority. 

Finally, in this regard, the August 1990 
Notice of Inquiry in this proceeding 
(Docket No. 90-23), which is not listed 
as a document consulted by JC’s two 
experts, as well as the subsequent 
reports which are listed, all describe 
functions of ATFI that require a 
database format, rather than text 
retrieval. Other than the Harmonized 
System and algorithms, of which JC now 
complain, the database-type of functions 
include: standardized location names, 
rule and essential terms numbers, and 
other defined terms. These also are not 
necessary in an electronic-filing-cabinet 
system, with full-text filing and word- 
search retrieval. 

The Commission decided on a 
database system because it is a better 
system. Among other things, rates are 
more difficult to bury and shippers can 
more readily retrieve the information 
that will facilitate their exports and 
imports. See § 514.8(d)(1) of the 
proposed rule. The algorithm 
requirements and commodity coding 
(with format specifications) are but 
parts of the approach, but their presence 
in the system appears necessary to a 
database design that is to have any 
integrity at all. 

The cost of developing a computer- 
based tariff filing system can be justified 
only if the computer-tariff filing system 
represents a significant improvement 
over the current paper tariff system. A 
data base system will dramatically 
improve the ability of the tariff user to 
retrieve and compare rates. On the other 
hand, a computer-based system which is 
nothing more than an “electronic filing 
cabinet” will not be an improvement 
over the current paper tariff system. The 
Commission could not justify the 
expenditure of public funds to develop 
an “electronic filing cabinet” having all 


• Id.. Report on Tariff Automation Inquiry, at 
pages 153. 101-163.190-191. 


of the infirmities of the current paper 
tariff system. Indeed, if the tariff filing 
system cannot be improved to meet the 
needs of the shipping public, then 
consideration should be given to 
abolishing tariff filing all together. 

3. Technical Arguments; Miscellaneous 

Other arguments advanced by JC’s 
technical consultants in the Evaluation 
are addressed as follows. 

Testing (Evaluation , Chapter V). One 
must agree with the general emphasis on 
testing expressed in section B of the 
Evaluation, p. 10. However, system test 
terms and methodology may differ 
without degrading the quality of the 
tests or the system. As stated in the 
Evaluation, common terms often related 
to the testing of computer components 
are “Alpha Testing,” “Beta Testing” and 
“Prototype.” Accepted definitions of the 
terms are: 

“Alpha Testing" means trying a new product 
out on the employees of one’s own 
company before subjecting it to a Beta 
Test. 

“Beta Testing” means pretesting of hardware 
and software products with selected 
“typical" users, to discover bugs before the 
product is released to the general public. 
The term. “Beta testing" refers almost 
exclusively to the release of commercial 
products to a vendor-selected group of 
users. The use of the Beta product is 
generally accomplished on user premises 
without a system link to a vendor location. 
Beta users are obligated to document all 
detected problems in a Beta product, and 
their selection as a Beta site indicates that 
they have a vested interest in reporting the 
bugs. 

“Prototype” means the first version or model 
of a software package or computer 
hardware device or system ready for 
preproduction testing. 

The term most appropriate to the 
ATFI public test scenario appears to be 
“Prototype." That term has been used 
throughout the program to describe the 
current program phase as well a9 the 
system being tested. A prototype phase, 
rather than “Beta Testing” suggested by 
the technical consultants as the only 
possible type of effective testing, was 
chosen in the Feasibility Study, which 
was approved by the ATFI Industry 
Advisory Committee. However, many of 
the traditional Alpha and Beta Testing 
activities were accomplished in ATFI 
design reviews, module testing during 
development and FMC acceptance 
testing. Prototype testing may 
encompass a variety of test participants 
and/or test activities which provides 
latitude for FMC decisions in 
determining test completion criteria and 
a production start date consistent with 
test results, prototype activities and 


industry preparedness for 
implementation/conversion. 

The testing of the system has not been 
“ad hoc," as alleged in the Evaluation, 
but rather, has been pursuant to explicit 
and well-designed plans contained in 
sections C.3.4.4, C.3.4.5, C.3.5, C.3.7 and 
E.3 of the contract, which was not 
shown as being reviewed by the 
consultants. The testing plan was 
designed and has been implemented to 
gather meaningful information about the 
accuracy, robustness, efficiency, 
reliability and appropriateness of ATFI, 
notwithstanding the Evaluation's (page 
2) conclusion. Some further comments 
on this subject follow: 

Robustness of the system in handling 
all properly submitted tariff data in any 
mix or volume from multiple users 
continues to be tested in all activities 
during the extended prototype phase. 
Additionally, participative testing by 
industry has been welcomed by FMC to 
include adding “stress" to prototype test 
activities. 

The ATFI prototype system already 
has been tested, often demonstrated and 
available for continued prototype use 
after each delivery of software that 
provided the new functionality. The 
events most directly related to test 
milestones are as follows: 


Major Demonstrations and 
Testing of ATFI 


UNIX Interface Demo: 

User Interface 
Enhancements. 

Aug 1990. 

Public System Interface 
Demo. 

Sep 1990. 

ATFI Retrieval-Filing 
Software Test. 

Dec 1990. 

FMC Retrieval-Filing 
Training using ATFI. 

Feb 1991. 

ATFI Demo to 
Congressional Staffers 
& U.S. Customs. 

Feb 1991. 

Public ATFI System 

Demos. 

Feb 1991. 

Public Prototype 

Volunteer Training 
(Group 1). 

Apr 1991. 

Public Prototype 

Volunteer Training 
(Group 2). 

May 1991. 

Public Prototype 

Volunteer Training 
(Group 3). 

Jul 1991. 

Public Prototype 

Volunteer Training 
(Group 4). 

Aug 1991. 
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Major Demonstrations and 
Testing of ATFI—Continued 


ATR Technical Meeting 
(System Demo). 

Sep 1991. 

ATFI RetrievaJ-Filing 
Software 

Enhancements Test. 

Sep 1991. 

Public Batch Filing 
Capability Certification 
Session #1. 

Dec 1991. 

FMC Examiner- 
Supervisor Functions 
Software Test 

Dec 1991. 

Public Batch Filing 
Capability Certification 
Session # 2 . 

Jan 1992. 

FMC Examiner- 
Supervisor Reports 
Software Test 

Jan 1992. 

Public Batch Filing 
Capability Certification 
Session #3. 

Feb 1992. 

Public Filing of Prototype 
Test Tariffs (“Parallel” 
Filings). 

1992. 

Public Maintenance of 
Prototype Test Tariffs 
by Filers. 

On-going. 


There has been continued public 
access to the system for interactive 
retrieval, filing and Computer Based 
Instruction (CBI) since April 1991. FMC 
access for these functions began in 
December 1990 in conjunction with the 
initial test. All subsequent activities — 
training, demonstrations, system 
enhancements (with test), prototype 
volunteer interactive retrieval/Filing, 
prototype volunteer batch filing and 
certification, added FMC-specific 
functionality (with tests) and multiple 
filings of prototype test tariffs with 
continuing maintenance that parallels 
the filing of the same tariffs on paper — 
have provided continuing testing of the 
core retrieval/filing software initially 
tested in December 1990. 

The volume of tariffs and tariff data in 
ATFI continues to grow as the Prototype 
Phase progresses. Public prototype 
volunteers have already filed some data 
and. in the near future, may file more 
tariff data in any volume, at any time, to 
ensure ATFI is capable of meeting their 
filing needs. Batch filing capability 
provides the opportunity for prototype 
participants to file tariff data in large 
quantities from their proprietary 
systems by simply meeting the ATFI 
transaction set format. 

Several prototype volunteers have 
stated plans to submit larger quantities 


of tariff data to “stress test" the ATFI 
system prior to the start of the 
operational phase. That participative 
testing approach and continued use of 
the ATFI system during the current 
extended prototype period to include 
“parallel” filings will provide additional 
assurance that the prototype system is 
successful. 

The accuracy of data handling is 
sound; however, continued prototype 
use will further validate the integrity of 
data handling including the relationship 
of all tariff objects and their individual 
control date parameters. The system 
ability to apply all “conformity checks” 
for ATFI acceptance, rejection or 
additional review appears robust. 
Additional “robustness” has been 
demonstrated during training sessions, 
certification sessions and recurring 
prototype user access, to exceed sixteen 
simultaneous users. 

The efficiency and reliability of the 
ATFI system were fully considered in 
the selection of ATFI hardware and 
software that utilize open systems and 
modular, expandable architectures to 
provide efficient, cost-effective 
prototyping with assurance of growth 
and/or applications software 
transportability to meet operational 
sizing, responsiveness, maintainability/ 
supportability and reliability needs. The 
reliability of the computer software is 
tracked on a continuous basis. 

The appropriateness of a user 
interface should be determined prior to 
the final design review; the test plan 
would then verify that the system 
presentation met design criteria. This 
was accomplished by FMC and the 
appropriateness of the user interface 
was presented to the industry in 
September 1990. 

Prototype users appear comfortable 
with the ATFI display formats and the 
mapping of traditional tariff items to the 
ATFI objects, as presented in the ATFI 
Fundamentals Guide (not included in the 
Evaluation reference documents). 
Current prototype test tariff filings and 
on-going amendments appear to validate 
ATFI functionality and the satisfaction 
of user needs. 

Training and Incorporation of 
Requested Changes (Evaluation, 

Chapter V, Section C). When originally 
announced. Prototype Volunteers 
requested that the planned FMC training 
classes be reduced from two weeks to 
one week in duration. The Commission 
accommodated that request. Now, JC‘s 
consultants assert that the training was 
insufficient. In all classes, however, 
instructors and the FMC staff 
volunteered to provide additional 
system access and assistance to trainees 


who wished to enter their text-based 
tariff data Into ATFI. Trainees were 
encouraged to initiate tariff filings that 
could be used for later prototype 
activities. 

To date, the appropriately filed, 
substantive comments of all Volunteers 
concerning Docket No. 90-23, including 
criticisms and complaints, have been 
addressed by the Commission. 
Additionally, many ATFI system- 
specific issues have been addressed in 
FMC Information Bulletins and the ATFI 
Hot Line responds to ATFI technical 
questions and ensures each call to the 
Hot Line is “closed” in a timely manner. 
System users have regularly forwarded 
correspondence to the FMC requesting 
system changes. All such 
correspondence is considered by the 
Commission. As noted, the FMC has 
responded to many requests. Examples 
of changes resulting from industry 
comments/requests are additional TU 
detail (e.g.. multiple service types, 
multiple origins, multiple destinations, 
etc.), a general-rate increase/decrease 
(GRI/GRD) utility for interactive filers, 
numerous additional condition/ 
calculation statement data fields (e.g., 
container, count, inland modes, etc.), 
and provisions for TLI “rate-breaks” 
based on minimum quantities. Many of 
the changes were presented to the 
industry in FMC IB 20-91, at the ATFI 
Technical Meeting on September 9,1991, 
and the subsequent FMC IB 24-91 that 
summarized technical questions and 
responses. 

In June 1992, ten system change 
requests were approved for 
development and implementation by the 
Contractor. Six of those system change 
requests were generated by comments/ 
requests from firms participating in the 
prototype activities. The proposed 
changes will also include consideration 
of those changes requested by Crowley, 
IAFC, Rijnhaave, Zim, and other parties 
in this proceeding. 

The addition of new “codes” in ATFI 
validation tables, such as container 
types, container sizes, currencies, etc. do 
not present a system issue since only 
database-table changes are necessary, 
i.e.. no software changes or 
“recompiles.” However, the FMC must 
carefully assess common industry usage 
of codes and attempt to ensure the table 
entries remain discrete (not 
overlapping), within and between 
tables, while industry-wide filing 
requirements are met. 
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Algorithms (Evaluation, Chapter VI). 
The Evaluation’s conclusion, adopted by 
JC and TPTAC, that the creation of 
algorithms, through the use of condition 
statements and calculation statements 
with their related fields, conditions, 
formats and values, consists of 
“computer programming” is an 
overstatement. The use of condition and 
calculation statements to create an 
algorithm containing one or more 
condition sets employs conventions 
currently used in paper tariffs. The most 
basic high school mathematics courses 
cover all ATFI conditions and 
calculations. ATFI prototype 
participants currently use employees 
without college degrees in the creation 
and filing of tariffs, including algorithms. 
Similarly, the ATFI user interface 
requires only computer terminal or work 
station orientation, not training in the 
use of sophisticated computer and 
software systems, as argued in the 
Evaluation. 

The use of the terms “Computer 
program,” “specialized language” and 
“Computer code,” when referring to the 
use of condition and calculation 
statements in the creation of condition 
sets in algorithms, is also an 
overstatement. 

As the Evaluation on page 19 quotes 
from FMC IB 9-91, the calculation/ 
condition statements/definitions 
provided are designed to accommodate 
current pricing practices. There is only 
one condition statement format and 
there are only six conditions which a 
user may employ in comparing a 
condition field to a value. There are 
twelve calculation statements; Five are 
the basic arithmetic functions of equal, 
add, subtract, multiply and divide; two 
allow basic comparison of values using 
maximum/minimum; three provide for 
rounding, as requested by the industry 
during the early prototype phase; and 
two accommodate the selection of data 
from tables (not true calculation 
functions), if employed. 

Use of these 18 basic condition and 
calculation statement definitions should 
not be construed as either requiring 
knowledge of mathematics above high 
school algebra, or as the employment of 
“special language,” “code” or “computer 
programming.” Moreover, TPTAC, itself, 
recommend use of another algorithm, 
i.e., the “Null Linkage” Qr “Dummy 
Algorithm” to link text-based material to 
TUs and commodities. 

As the Evaluation states after 
example 1, each condition/calculation 
statement “is very important and must 
be stated in a particular manner” 
(format); however, the interactive ATFI 
system steps the filer through 


construction and validation of the 
statements. Additionally, after 
completion of the algorithm, the ATFI 
calculation and calculation proof 
functions may be used by the Filer to 
validate the algorithm. 

Example 2 in this section of the 
Evaluation can be constructed with 
fewer condition sets in the algorithm by 
employing a table. This approach could 
signiFicantly reduce the number of 
condition statements/sets required for 
the addition of other locations. 

ATFI does provide, in response to 
industry requests during prototype, a 
copy function for TLIs, to include 
algorithms at TU-level. FMC also 
expects that many tariff Filers/ 
publishers will provide “copy” features 
in their proprietary systems that may be 
used to duplicate and/or modify 
algorithms for use in other tariff objects 
or other tariffs. 

It also is important to note that ATFI 
provides the filer calculation and 
calculation proof functions that allow an 
efficient method for Filers to check that 
their algorithms result in expected 
assessorial charges. By varying the 
conditions entered on the calculation 
screen, the Filer may view calculation 
results for any/all desired/valid 
combination(s) of TU conditions. The 
calculation proof function provides 
additional detail if the Filer needs to 
determine the reason an expected 
charge was or was not assessed. This 
functionality eliminates most of the 
pencil and paper arithmetic currently 
used in accumulating assessorial 
charges. 

The ATFI linkage of algorithms to 
commodity descriptions and TUs to 
apply properly Filed assessorial charges, 
where certain conditions are met, 
precludes a manual search by the filers 
and retrievers to locate, determine the 
application, calculate each assessorial, 
where applicable, and total all 
assessorial charges and the basic ocean 
freight to determine the bottom-line-rate. 
The use of algorithms should no more 
require changes to operations than the 
use of pencil and paper; if it does, 
something is wrong and other changes 
may be necessary. See also the 
discussion under § 514.10(d), below. 

Harmonized System (Evaluation, 
Chapter VII). For the reasons set forth in 
the analysis of § 514.13, the Commission 
has decided to make the use of the 
Harmonized System (“HS”) voluntary, 
rather than mandatory. In any event, the 
Evaluation’s discussion of commodity 
coding in general, including ”HS,” 
understates or completely overlooks the 
following considerations: 


The HS (if used on a voluntary basis) is to 
be applied to the extent possible after the 
desired commodity description is created. 

When a commodity mix would not allow 
use of an HS category at two digit (Chapter 
level), the mix category of “99” is used. Use 
of Chapter 99 in conjunction with a 
commodity key word as search criteria 
narrows the search to only mixed 
commodities. 

If accurate spelling of a keyword is a 
problem, a search method (slower) using a 
partial word is still an available option to 
assist users. 

Use of the ATFI commodity index feature 
for locating desired commodities is not 
mentioned. This functionality is an especially 
efficient method of locating commodities 
within a tariff. 

While discussing a key word search in 
the mixed category, the Evaluation 
states that “Using the system in this 
manner is equivalent to not using any 
indexing scheme to store and retrieve 
data.” This statement should be 
dismissed as erroneous and misleading. 
The ATFI functionality to allow word 
search as a tool for locating desired 
commodity descriptions augments the 
user’s ability and tools to locate the 
commodity through knowledge of the 
tariff and any carrier commodity 
numbering convention within the 99 
category or use of the commodity index. 

See also the discussion under § 514.13, 
below. 

Closing Comments (Chapter VIII - The 
Tractor Trailer Truck). The imprecision 
of the allegory ordinarily militates 
against its use in a technical or scientific 
document, and was not expected in the 
Evaluation’s “closing comments.” 
However, to respond in similar fashion, 
the Commission would suggest that the 
“tractor-trailer truck” (ATFI) has been 
available to the industry since early 
1990. Prior to that time, many moving 
company CEOs (ATFI Industry Advisory 
Committee members) participated in the 
conceptual design of the vehicle. 

Since early 1990, many moving 
companies (conferences, carriers, 
publishers and agents) and their drivers 
(filers and retrievers) have been trained 
and have participated in test drives 
(interactive filings, batch filing and 
retrievals) over a variety of routes 
(multiple tariff types and varying mixes 
of objects within tariffs). During the 
extended period for the test drives, the 
manufacturer (FMC) received numerous 
comments and suggestions from moving 
companies and drivers for design 
enhancements (additional condition 
fields, calculation statements for 
rounding, TLI copy feature, multiple 
entries in selected TU fields, etc.). The 
majority of these comments and all 
significant considerations were 
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discussed in a public forum (Docket No. 
90-23). The manufacturer evaluated the 
comments and in many cases directed 
the engineers (Contractor) to 
incorporate changes (ATFI 
enhancements) based on the comments. 

The manufacturer has consistently 
encouraged moving companies and 
drivers to increase participation in the 
test drives, under any load (volume) or 
route (tariff type, object mix) desired. 
The garage (ATFI central site) was 
always available (interactive, on-line 
batch or bulk batch) and the 
manufacturer provided economical 
classroom training (FMC-sponsored 
ATFI Volunteer Training Classes), 
access to computer-based instruction 
(ATFI CB1), instructional and reference 
materials (ATFI User Guides), and 
telephone assistance (ATFI Hot Line), as 
well as unrestricted access (24 hours per 
day. seven days a week) to the vehicle 
for any test activity. 

All test drivers were encouraged to 
become familiar with the dashboard 
control panel (menu driven format, 
hierarchical/relational structure of tariff 
objects, screen formats, function keys 
and first letter selection features, etc.) at 
their own pace; to try different loads 
(tariffs and tariff sizes) over various 
routes; and to try full loads (complete 
tariffs) and even tandem loads (large 
tariffs with governing tariffs) over 
extended periods (weeks or months of 
tariff maintenance). 

The manufacturer feels fortunate that 
many moving companies have 
participated in the test drives. Although 
some moving companies have not 
demonstrated that their drivers are 
capable of exiting the present truck 
(paper filing) and maneuvering the new 
vehicle (electronic filing in ATFI), many 
moving companies are now aware of the 
benefits and economics associated with 
the new vehicle and a few moving 
companies have begun routine test 
drives over existing routes with the 
same loads (parallel filing of paper and 
electronic) to ensure future success as 
one of the leaders in their industry. 

We agree with the Evaluation that 
ATFI needs some further fine tuning, 
with the help of the industry. Again, 
rather than attempt to emulate the 
current paper-based tariff-filing system, 
the whole purpose of ATFI has been and 
will continue to be to replace it. 

D. Implementation and Interim Rule 

The Commission realizes that, 
initially, compliance with the ATFI 
formatting requirements, especially 
algorithms, sometimes may be difficult, 
while future filings should actually be 
easier, given the electronic formats, their 


original implementation, and some 
experience with the system. However, 
notwithstanding the complaints about 
the length of time it takes to format a 
tariff for algorithms, as well as for 
conformity with the Harmonized System 
(before it was voluntary), several tariffs 
have been converted and put on the 
system as test tariffs. 

Accordingly, the Commission sees no 
reason from the comments to further 
postpone the implementation schedule, 
which is being finalized by separate 
order of the Commission in this 
proceeding. For firms having difficulties, 
petitions for temporary exemptions from 
electronic filing under new § 514.8(a) 
may be in order. Where isolated 
difficulties arise, such as the absence of 
a package code unique to a particular 
carrier’s operation, we expect that they 
will continue to be worked out with the 
Commission staff. 

On the other hand, the Commission 
sees no harm in the interim-rule 
approach suggested by IAFC, JC, Sea- 
Land and PCTB. An '‘interim rule” is a 
rule that is usually issued without prior 
notice of proposed rulemaking. It 
becomes final, like a "final rule,” but is 
often effective immediately without 
notice and establishes a further round of 
comments. The interim rule here will 
become effective at least 30 days after 
publication. However, comments may be 
submitted after effectiveness, but before 
the first implementation window, and 
again in 1993, after the tariff-filing 
windows for some trade routes have 
been completed and fully informed 
comments can be developed. At the 
same time, however, the Commission 
requests that filers not file requests for 
minor design changes (e.g., addition to a 
table) as a rulemaking comment. 

IV. Section by Section Analysis 

For a further explanation of Part 514, 
as originally proposed, see the 
Supplementary Information to the 
Proposed Rule at 56 FR 46044. This 
section explains the changes from the 
proposed rule, other than clarifications 
and corrections of typographical errors. 

After the proposed rule was published 
in September 1990, certain tariff-related 
provisions have been designated for 
review under a proposed FMC Rules 
Review Program ("Rules Review 
Program”), described in News Release 
NR 92-04 of April 15.1992. While 
affecting primarily existing parts 515, 

550, 580, and 581, such new rules 
growing out of this program would also 
impact new Part 514 and are briefly 
referenced herein in the analysis of the 
appropriate section(s). 


PART 514—TARIFFS AND SERVICE 
CONTRACTS 

Subpart A—General Provisions 

Section 514.1—Scope, Purpose, 
Requirements and Penalties 

Rules Review Program initiatives 
could reduce the annual filing 
requirement for anti-rebate 
certifications to every two years (Docket 
No. 92-27, Filing Requirements for Anti- 
rebate Certifications , June 4,1992, 57 FR 
23653). Additionally, in Docket No. 92- 
26, Filing of Tariffs by Terminal Barge 
Operators in Pacific Slope States, the 
Commission is removing 46 CFR Part 520 
but. at the same time, exempting 
terminal barge operators in Pacific Slope 
States from tariff filing requirements. 
This results in the deletion of 
§ 514.1(c)(3)(ii) of the proposed rule and 
a corresponding change to § 514.3(a)(7). 

Terminal tariffs will be exempted 
from some format requirements under 
this rule, but the introductory paragraph 
of § 514.1(c) accommodates this 
exemption. Terminal tariffs, however, 
may be required to contain certain data 
from agreements exempted from filing 
under parts 560 and/or 572 (Docket No. 
92-33, Marine Terminal Facilities 
Agreements—Exemption , June 10,1992, 
57 FR 24569). 

In § 514.1(d)(2), JC object to rejection 
of matter "which fails in any respect to 
conform with the applicable shipping 
statutes,” as an "unwarranted 
substantive extension of § 8(f) of the 
1984 Act.” The Commission does not 
agree. Moreover, current Part 580, at 
§ 580.10(d)(1), contains the phrase, 
"which fails in any respect to conform 
with the Act,” [i.e., 1984 Act). The 
Commission fails to see a significant 
difference between the new language 
and the old provision, adequately keyed 
in the derivation table. 

PCTB requests clarification in 
§ 514.1(d)(3) to ensure that rejection 
notices be made available through 
electronic mail (and later by regular 
mail) to the actual "filer” or "filing 
party” which has the specific authority 
for filing the particular tariff, as opposed 
to. for example, the "tariff owner,” who 
hires someone else to file the tariff 
matter. There never has been any 
question that the authorized filer should 
get the notice in the first instance, since 
it will have to take the action to correct 
the problem. The Commission will keep 
this in mind, without the necessity of 
changing the rule language. To the FMC, 
"filer” means "the party who actually 
filed the data,” and this is further 
ensured by the structure of the system, 
passwords and USERIDs. 
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In § 514.1(d)(4), the Commission 
accepts JC's suggestion to pinpoint when 
tariff matter becomes void after 
rejection, that is, “upon rejection," as 
currently set forth in { 580.0(c)(1). 

Tampa requests clarification of 
5 514.1(e)(1), i.e., “charging rates not in 
conformance with such a tariff is 
unlawful." This section is keyed to the 
marine terminal operator tariff filing 
requirement under 5 514.1(c)(3), i.e., to 
file a tariff showing “all its rates, 
charges," etc. These two new sections 
come from current §§ 515.2 and 515.3, 
respectively. 

Section 514.2—Definitions 

The analysis under this section deals 
with miscellaneous definitions and 
related comments. Certain other 
definitions will be addressed under 
other sections to which they relate, i.e., 

"Batch filing” under $ 514.8(1). 

"Combination rate;" "Inland point;" 
"Intermodal transportation;" "Substituted 
service;" "Through transportation;" 
‘Transshipment;" and "Via port" under 
S 514.15. (Several new definitions are 
added.) 

"Filing date" under $ 514.8(c). 

"Project rates" under $ 514.13. 

The definition of “assessorial" is 
revised at JC’s suggestion to eliminate 
the apparent but unintended 
requirement that the service for which 
the charge is assessed be “special." The 
new definition also indicates, however, 
that the service is not basic ocean 
transportation, but rather some other 
additional service. 

The definition of “bill of lading" is 
deleted at JC’s request. 

Tampa questions the application of 
the definition of “commodity description 
number" to terminal tariffs. Here, as 
elsewhere, the format exemption for 
terminal tariffs under new § 514.3(a)(9) 
continues the requirement for electronic 
filing of terminal tariff matter but 
exempts such matter from the 
commodity-description and TLI format 
requirements of part 514, to the extent 
necessary to permit electronic filing. 
Thus, if a particular terminal tariff has 
commodity descriptions, assessorial 
charges, and/or a commodity index, the 
term “commodity description” could still 
apply to the extent the terminal tariff 
matter conforms with this definition. 

This obviates the need to create a term 
other than one in common usage. 

Even though only voluntary, the use of 
HS for commodities contained in 
terminal tariffs should facilitate both 
direct access to these commodities, as 
well as more efficient searches for 
commodities within HS sections or 
chapters. Further, without the use of any 
commodity number and the associated 


commodity index entries, users of 
certain terminal tariffs may experience 
some difficulty in locating desired 
items/rates. 

However, the 10-digit commodity 
description number used in ATF1 is a 
format requirement which is optional for 
marine terminal operators. Moreover, 
whether or not a terminal tariff lends 
itself to the use of commodity coding, 
not every definition needs to be 
amended to specifically provide for the 
option. 

Tampa also questions the definition of 
the term “conference." as it may apply 
to marine terminal operators, especially 
under the final rule in Docket No. 91-20. 
See the analysis for § 514.3(a)(8). Cross- 
references to the key terms, “Marine 
Terminal Conference Agreement" and 
“Marine Terminal Services Agreement" 
are added in various places in the 
definitions. 

At the request of JC, the definition of 
the term, "container" is revised to 
reflect current usage. 

The term “common carrier by water in 
interstate commerce," as defined in 
section 1 of the 1910 Act, has never been 
updated to reflect the changes made by 
the 1940 amendments to the Interstate 
Commerce Act. which brought water 
carriers serving port-to-port between 
states on the high seas or Great Lakes 
under the jurisdiction of the Interstate 
Commerce Commission (“ICC”), and, for 
that reason, is not used in new part 514. 
However, the term. “Domestic offshore 
carrier," which referred in the proposed 
rule to “common carrier by water in 
interstate commerce” is revised to 
conform to current law. 

As suggested by JC, the definitions of 
“equipment interchange agreement” and 
“equipment interchange tariff’ are 
amended to clarify that they relate only * 
to the use of carrier equipment following 
interchange at a port or inland point, i.e.. 
by adding the words, “following 
interchange" after the phrase “that 
govern the use of carrier-provided 
equipment” in each of the definitions. 

As suggested by JC, the term “free 
time" is expanded to include practices 
commonly used by carriers. Also at the 
suggestion of JC, the definitions of 
“General Reference Tariffs" and 
“Governing Tariffs" are deleted, since 
they are contained in S 514.12. 

The definition of “Harmonized 
System” (now optional) is changed to 
include a citation reference to where the 
public may more easily obtain a copy 
and to properly describe the version 
being used 

The definitions of “Inland point” and 
“Inland rate table” are revised to limit 
the acceptable data to U.S. ZIP CODES, 
until the “ZIP CODES” of other 


countries are acceptable through 
submission for approval and validation. 

Definitions are added for the 
synonymous terms of “Log in" and “Log 
on,” as well as for the synonymous 
terms of “Log off* and “Log out," 

Definitions have been provided for 
“null linkage" (“dummy algorithm”), a 
new functionality to label and link 
assessorial charges in full-text format to 
other ATFI objects, such as TLIs and 
commodities. 

The definition of “Open for public 
inspection" is revised to provide that 
tariff data in foreign commerce need be 
made available in electronic or paper 
form at only the main office of the filer 
(carrier, or carrier and conference). See 
the discussion under § 514.10(k) and 
also the definition of “Post, posted, 
posting (of tariff matter—domestic 
offshore commerce)." 

JC request that the definition of the 
term “port range” be clarified to ensure 
that the filer may use the term for the 
designation of fewer than all ports in a 
particular country. The Commission 
believes that the language in the 
definition, i.e., “those ports in the 
country * * * that are regularly 
served * * *," already makes that clear. 

As suggested by JC, the definitions of 
“rate" and 'Tariff Line Item (TLI)“ are 
amended to avoid the possible and 
unintended interpretation that an 
expiration date is always required by 
the system. Further, the language which 
could be interpreted as limiting a “rate" 
or “Tariff Line Item" to a specific 
commodity is broadened, without 
changing the requirement to have some 
type of commodity description for every 
Tariff Line Item. 

However, JCs request that the terms 
“rate" and “tariff line item" indicate to 
what extent they contain assessorials is 
not accepted because it is unnecessarily 
limiting. Moreover, JC’s assumption that 
a “rate" is always exclusive, and that a 
“Tariff Line Item" is always inclusive, of 
any applicable assessorials, is not 
correct and could be misleading if 
reflected in the definition. 

The term “Rules (in a tariff, i.e., Tariff 
Rules)" is amended as suggested by JC 
to eliminate the words “in conformance 
with Commission regulations” to avoid 
the use of a definition as an additional 
regulatory requirement. However, this 
change should not be interpreted as a 
waiver of any requirement imposed by 
statute or set forth elsewhere in part 514. 

The definition of the term “tariff’ is 
revised to accommodate marine 
terminal tariffs. 

As suggested by JC, the definition of 
“trade name" is amended to permit 
more than one “d/b/a” and to delete the 
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word “primary” in reference to the 
carrier’s legal name. 

Section 514.3—Exemptions and 
Exclusions 

Under the Rules Review Program, 
tenders for the carriage of Department 
of Defense cargo (“military rates”), for 
which special permission is now 
provided by § 514.3(b)(4), could be 
completely exempted from filing, or on 
the other hand, completely subject to all 
filing requirements, in Docket No. 92-25, 
Regulation of Military Rates Under the 
Shipping Act of 1984, June 3,1992, 57 FR 
23368. Moreover, certain Non-Vessel- 
Operating Common Carriers 
(“NVOCCs”) in foreign commerce could 
be exempted from tariff filing in Docket 
No. 92-22, Tariff Filing by N VOCCs , 

May 7,1992 (57 FR 19583), and/or 
NVOCCs in the domestic offshore trades 
could be exempted from the 
investigation and suspension provisions 
of 46 U.S.C. app. 845, in Docket No. 92- 
34, Domestic Offshore Financial Filing 
Regulations; Exemption Under Section 
35 of the Shipping Act , 1916, June 12, 
1992, 57 FR 25005. 

As described in the analysis under 
§ 514.1, terminal barge operators in 
Pacific Slope States are now exempt 
from tariff filing requirements. This is 
effectuated in revised § 514.3(a)(7). 

Tampa notes the changes regarding 
terminal tariffs growing out of Docket 
No. 91-20, Exemption of Certain Marine 
Terminal Services Arrangements. That 
part of the final rule in that docket (57 
FR 4578 of February 6,1992), which 
amended the current marine terminal 
tariff section (§ 515.3), is now 
incorporated in revised § 514.3(a)(8). 
Definitions relevant to the final rule in 
Docket 91-20 are now crossreferenced 
in § 514.2, Definitions. If there are future 
changes to any regulation involving 
tariffs, new part 514 will be 
appropriately considered and amended, 
as necessary. 

As indicated above, marine terminal 
tariffs are different in form and content 
from carrier and conference tariffs, and 
may not lend themselves to be filed 
under the ATFI commodity-description 
or TLI formats, such as for locations. At 
the same time, however, all tariffs filed 
at the Commission should eventually be 
on the ATFI system, as strongly urged in 
previous comments in this proceeding. 
See the first Interim Report of December 
26.1990, section 18/23. 

The Commission, therefore, will 
require marine terminal tariffs (which 
have not already been completely 
exempted from filing) to be filed in 
electronic form, with the option of using 
commodity description and TLI objects. 


However, if those objects are not 
employed to file terminal rates, the rates 
must be filed in full-text form at rules 
level. Mandatory Tariff Rule 34 
(§ 514.15(b}(34)) is designated for this 
purpose. 

While the exemption from the full 
electronic format requirements is not 
literally “temporary,” since electronic 
filing is still required, future ATFI design 
may be developed to accommodate 
more sophisticated database filing of 
terminal tariffs and to facilitate retrieval 
of information contained therein. Such a 
development may require further 
rulemaking. 

Tampa points out that the exemption 
for certain commodities under 
§ 514.3(b)(l)(i), applies to terminal 
tariffs, foreign tariffs and service 
contracts, while terminal tariffs are not 
listed under § 514.3(b)(l)(ii), which 
provides that filers can lose some of the 
exemption if their tariffs contain 
provisions otherwise exempt. Tampa’s 
point is well taken and § 514.3(b)(ii) is 
amended to include terminal tariffs. 

Proposed § 514.3(b)(4) relates to 
Department of Defense cargo and 
provides for filing of military cargo rates 
in a specialized format, partially 
exempted from the form and manner 
requirements of the part, similar to the 
scheme provided in existing § 580.1(d). 

In its comments, MSC stated that it 
“believes that incorporation of the 
relevant military rates within the single 
tariff ’document’ will eliminate 
confusion relating to comparison of 
government and private rates for 
transportation of goods over the same 
routes.” The Commission agrees and 
will attempt to accommodate MSC. 

The language in § 514.3(b)(4)(i) is 
amended by deleting the words “exact 
copies” to avoid potential confusion 
with paper filings. Even though MSC 
suggests consideration of parallel filings 
of tenders in paper form, the 
Commission does not think this is 
necessary or desirable. The purpose of 
ATFI is to do away with paper Filing to 
the extent possible, and we invite MSC 
to continue to advise us of any 
irregularities in the electronic filings. 

Section 514.3(b)(4) is further revised to 
clarify that military rates are to be filed 
in the applicable foreign commodity 
tariff, using the commodity description 
and/or TU, as applicable. For example, 
if the commodity is ’Tanks,” it would 
probably be an entire, distinct 
commodity with one or more TLI’s; but if 
it is “sportswear” for military personnel, 
the military rate would be one or more 
TLls under the generic commodity, 
which would have other TLI’s relating to 
commercial transportation. 


The code “M” is a filing/amendment 
code under § 514.9(b)(13), not a tariff 
type. This “allows the rate to take 
effect” on less than 30 days* notice, etc. 
This and other electronic accessories 
will facilitate retrieval and comparison 
of rates, as MSC requests. In the future, 
more sophisticated data retrieval could 
also be made available to other U.S. 
Government agencies and departments 
through Memoranda of Understandings 
and similar arrangements with the FMC. 

The procedure should also facilitate 
calculation of the bottom line rate, 
notwithstanding the possibility of 
several types of commodities with the 
same first-six-digit commodity code, 
since ATFI provides for four more 
commodity-code digits at filer’s choice 
and four more digits assigned by the 
system at TLI level, plus up to 20 more 
digits in the ”stat code.” See § 514.13. 

As suggested by MSC. agreement 
terms and conditions should be filed in 
the Tariff Rules, i.e., new Rule No. 32, 
which is added at § 514.15(b)(32) to 
effectuate this change. As such, all 
additional terms and conditions 
contained in the MSC rate agreements 
will be made applicable to the military 
cargo and rate, through algorithm 
linkage, etc. 

The Commission believes it has 
substantially adapted MSC’s 
suggestions to the design and format of 
the ATFI system. The proposed 
adaptation would also appear to obviate 
the need for any further delay in the 
implementation of this provision, even 
though MSC has suggested postponing 
the effective date until the June 1993 
effective date of its next Worldwide 
Agreements. If there are problems, 
however, further comments can be 
submitted, and temporary exemptions 
under § 514.8(a) may be considered for 
military cargo tenders. 

In addition to revising proposed 
§ 514.3(b)(4) to accommodate military 
cargo tenders, similar provisions also 
will appear at § 514.9(b)(13). 

Section 514.3(d) is amended to 
incorporate the exemption provided for 
domestic offshore carriers by the final 
rule in Docket No. 91-42 (December 20. 
1991, 56 FR 65998), i.e., that new or 
amendatory tariff matter that does not 
result in an increased cost to the shipper 
may be published on one-day’s notice, 
as long as it is not part of a “General 
Decrease in rates,” as defined in § 514.2. 

Section 514.4—Content, Filing and 
Cancellation of Tariff Material; General 

Paragraph (a) of this section, which 
provides for 30-day notice for new or 
initial tariffs, does not apply to terminal 
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tariffs, Bill-of-Lading tariffs, or 
Equipment Interchange tariffs. 

Section 514.4(b)(3)(i), which prohibits 
the limitation of liability not authorized 
by law, is taken almost verbatim from 
existing § 550.3(p)(2). Nonetheless, the 
language is clarified at JC’s suggestion 
to prohibit limitation of liability where 
prohibited by statute or regulation. 

Both 1AFC and ]C are opposed to the 
incorporation of current 5 550.3(p)(l) 
into S 514.4(b)(3)(ii). Without any 
intention to change applicable law or 
regulation, this subparagraph will be 
deleted at the commenters' suggestion, 
and the balance of paragraph (b)(3) 
renumbered. 

In response to Tampa’s question, the 
provision in § 514.4(b)(3) dealing with 
rates in other tariffs, does apply to 
terminal tariffs and will be retained in 
its current form. Any tariff must contain 
all the rates and charges pertaining to 
the service offered and not be subject to 
some other tariff. A limited and 
controlled exception would be governing 
tariffs under § 514.12. 

Section 514.4(d) carries forward 
provisions from existing parts which 
prescribe and adapt for electronic 
system use implementation procedures 
for the duty and authority to file tariffs, 
including procedures to be followed in 
conference-related situations in foreign 
commerce. 1AFC suggest that the 
procedures not be limited to foreign 
commerce, “in view of the fact that there 
may be conferences in U.S. domestic 
commerce." Since the provisions 
regarding conferences are derived solely 
from the current foreign commerce 
regulations, we will not attempt to apply 
the conference provisions to domestic 
commerce in this proceeding. If there is 
a need in the future, the Commission 
will consider the initiation of another 
rulemaking. In the meantime, the 
procedures in § 514.4(d) could be used 
for domestic situations, to the extent 
applicable. 

At the suggestion of IAFC, 

5 514.4(d)(4)(i), relating to duties of a 
carrier upon admission to conference 
membership, has been revised in the 
interest of clarity. 

Paragraph (d)(6)(i)(A) of 8 514 requires 
the transferee to submit a written 
request to procedurally transfer the 
tariff under change-of-name types of 
situations. (See also paragraph (d)(1) of 
this section). JC urge the Commission 
not to adopt this provision on the ground 
that it is a “restriction on entry." The 
Commission does not believe that this 
provision proposes any real restriction 
on entry. Rather, it is a reasonable 
procedure for electronic systems. It is 
amended, however, to provide that a 


new, proposed registration form be 
submitted with the letter, if needed. 

Under paragraph (d)(8) of 8 514.4, a 
transfer of operations or change of name 
may require a new password and 
USERID for Filing control. Accordingly, 
an application for such a change should 
include a new registration form and be 
Filed with the proper user fee. Paragraph 
(d)(6) is amended accordingly and to 
apply to similar situations involving 
conference tariffs. Section 514.21(c) is 
amended to add a cross-reference to 
paragraph (d). 

Sections 514.5 and 514.0—[Reserved) 

Subpart B—Service Contracts 

Section 514.7—Service Contracts in 
Foreign Commerce 

Section 514.7(b)(1) requires all service 
contracts to be held in confidence. JC 
suggest that the words “by the 
Commission" be inserted after the 
words “be held." The Commission 
agrees, but is also adding the words “be 
Filed confidentially" to comport with 
8 8(c) of the 1984 Act 

Under the Rules Review Program, the 
Commission is considering several 
changes in the regulations involving 
service contracts, such as: allowing such 
contracts to cover foreign-to-foreign 
locations (Docket No. 90-20, Service 
Contracts in Foreign-to-Foreign Trade , 
May 1,1992, 57 FR 18855); allowing 
parties to a filed service contract to 
amend its essential terms (Docket No. 
90-21, Amendments to Service 
Contracts , May 4,1992, 57 FR 19102); 
and permitting two or more shippers to 
be signatories, regardless of whether 
they are members of a shippers’ 
association (Docket No. 92-31, Service 
Contracts , June 8.1992, 57 FR 24220). 
Additionally, comments are solicited in 
Docket No. 92-35, Notice of Inquiry 
Concerning Various Regulatory Issues . 
(June 5,1992, 57 FR 26637) on: 1. No 
longer accepting voluntary Filing of 
tariffs or service contracts covering 
exempt commodities; 2. simplification of 
the filing of essential terms; 3. defining 
“similarly situated shipper," 4. 
clarification of carriers’ and 
conferences' duty to deal with shippers’ 
associations on service contracts; 5. 
permitting service contracts to be based 
on a percentage of a shipper’s cargo; 
and 6. requiring every conference to 
establish an ombudsman for shippers’ 
complaints. 

Section 514.7(d) provides that, in order 
to be able to execute a service contract 
a non-vessel-operating common carrier 
("NVOCC") must have a tariff and a 
bond. JC suggest that the list of 
NVOCCs in compliance should be made 


available as an ATFI menu option. The 
Commission will look into this 
suggestion. 

The Commission adopts the JC- 
suggested language to be added to 
8 514.7(f)(1): “The conference or carrier 
may specify in the Essential Terms 
Publication the information which must 
accompany a me-too request and the 
procedures for submitting same." 

In order to accommodate the 
utilization of an electronic system, 

8 514.7 of the proposed rule provided 
that the essential terms of service 
contracts be electronically Filed, while 
the confidential service contracts, 
themselves, had to be Filed in paper 
format within 10 days of the electronic 
Filing of their essential terms. JC point 
out that 8 514.7(j)(3) prohibits 
performance of a service contract until 
both the contract and its essential terms 
are on File. 

Section 8(c) of the 1984 Act, 46 U.S.C. 
app. 1707(c), provides for Filing of the 
service contract and its essential terms 
“at the same time." However, since the 
statutory scheme of essential terms 
Filing is to make them available to me- 
too shippers, there appears to be no 
reason to prohibit implementation of the 
service contract until it is also on File. If, 
however, it is not Filed within 10 days of 
the essential terms, both should be 
rejected. This would require rerating of 
the cargo under the service contract at 
applicable tariff terms, as suggested by 
JC. 

Pursuant to 8 18 of the 1984 Act, 46 
U.S.C. app. 1715, the Commission finds 
that this partial exemption will not 
substantially impair effective regulation 
by the Commission, be unjustly 
discriminatory, result in a substantial 
reduction in competition, or be 
detrimental to commerce. 

Accordingly, the Commission will 
amend 8 514.7(j) to allow 
implementation of a service contract 
upon electronic filing of its essential 
terms, but to reject both, if the service 
contract is not Filed within 10 days of 
the electronic Filing of the essential 
terms. A me-too contract under 
paragraph (f)(3) of § 514.7 may also be 
implemented immediately. 

JC would not have any service 
contract or essential terms matter 
automatically rejected, but suggests that 
the notice-of-intent-to-reject procedure 
be applied to all irregularities. However, 
the failure to timely submit a service 
contract or essential terms free of major 
deficiencies is tantamount to no filing at 
all. See 8 514.8(n)(l)(iii)(G). To subject 
these items to a “notice of intent to 
reject" would be inappropriate. If 
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permitted, interactive filing becomes 
either useless or never ending. 

Similarly, JC’s theory would require 
extension of the 30-day me-too period 
only when an essential term has been 
modified. This could be unfair to 
shippers and is not acceptable. 

Section 514.7(k)(2)(iii) carries forward 
current § 581.7(b)(2)(ii), which provides 
that where a service contract is 
corrected (through special-case-number 
procedures), the shipper contract party 
may elect to continue under the contract 
with or without the corrected essential 
term. JC urge the Commission to 
“reevaluate the equities* 1 of this section. 
Whatever the merits of this suggestion, 
it is irrelevant to tariff automation and 
beyond the scope of this rulemaking 
proceeding. 

As JC point out, the effectiveness of 
paragraphs (c) and (d) of $ 581.10, now 
incorporated in paragraph (m)(2) of 
§ 514.7, “Recordkeeping and audit/' is in 
a suspended status. This is reflected 
both on the “Dates" section of the 
Preamble, and also in paragraph (m)(2) 
of § 514.7. 

Subpart C—Form, Content and Use of 
Tariff Data 

Section 514.8—Electronic Filing 

In 5 514.8(b), as well as throughout the 
rule, the name of the “ATF1 Interactive 
Filing Guide" is updated to “ATFI Tariff 
Filing Guide." 

Proposed § 514.8(c) sets forth the 
procedures for the three types of filing, 
i.e., interactive, on-line batch, and in¬ 
bulk (tape) batch. The most important 
reason for defining the term, “filing," is 
to ensure that shippers are given 
statutory notice of, for example, 30 day9 
for a rate increase. Because of the 
necessity to physically ensure that new 
filings are “in the system," the proposed 
rule utilized the concept of “processing" 
to provide the basis for determining 
when “filing" actually occurs. Several 
commenters disagree with this 
approach. 

IAFC suggest that tariff material “be 
deemed to have been filed upon 
receipt," but does not define the term 
“receipt." IAFC further propose that the 
“ATFI system must reflect a basis for 
acceptance of filing date similar to the 
current process." 

PCTB notes the current practices of 
accepting tariff pages, which include 
“receipt of tariff filings during other than 
normal business hours" by a time-stamp 
procedure in the lobby of the (FMC) 
building; also, that electronic tariff 
filings transmitted by electronic modes 
“will be receipted by a date/time device 
un the receiving machine." See current 
§5 550.3 and 580.3. According to PCTB, 


the ATFI filing date, as described in the 
proposed rule, is no longer certain and 
controlled by the filer, but rather a date 
assigned by a computer operation and 
operator(s) who are “unknown and 
unpredictable to the filer." IAFC 
propose that the filing date be the day of 
“physical delivering of the tariff data." 
IAFC also propose that tapes (“in-bulk 
batch") be accepted at FMC 
headquarters, as well as at the computer 
site, every day until 11:59 p.m. 

Sea-Land questions what will happen 
when a rate (e.g., a decrease), having 
been timely delivered, cannot be 
assessed because “processing" did not 
occur. Its solution is to accept the filing 
date as the date of receipt, not the date 
the material is processed. 

JC emphasize that on-line bulk (tape) 
filing will be the major problem. JC 
suggest that filing of a tape is when the 
tape is “received." Again, “the filing 
date must be the date the tape is filed." 

The proposed rule will be changed to 
reflect current practices, to the extent 
possible. "Filing" will occur when the 
tariff data is received (on the date when 
an electronic transmission has begun), 
not processed, although in most cases, 
“processing" will usually begin within 
minutes after proper receipt. (An 
electronic transmission that has not 
been successfully completed will not 
technically be “received.") As under the 
current system, rejectable matter can be 
rejected whenever it is found. 

For in-bulk (tape) batch filing, 
however, tapes must be delivered to the 
designated deposit box(es) by 5 p.m. on 
a normal Commission workday in order 
to be considered “filed" on that day. 
After 5 p.m., and on non work-days, 
tapes will not be processed, but filers 
may utilize interactive or on-line batch 
filing to directly input their tariff data 
into the electronic system. 

In order to accommodate the modified 
approach, the final rule incorporates 
changes in § 514.8(c), introductory 
paragraph, and 5 514.8(c)(3). 
Additionally, it requires modification of 
the definition of “filing date" in § 514.2, 
and changes to § 514.10(a)(2). 

ATFI’8 database format is described 
in paragraph (d)(1) of § 514.8. The 
genesis and advantages of this major 
design feature are addressed in Part III 
of this Supplementary Information, i.e., 
“Analysis of the Comments; General. C. 
Basic Design of the System." 

Paragraphs (d)(3) and (d)(4) of § 514.8 
deal with the Batch Filing Guide and the 
addition of new data. PCTB questions 
the need for the Batch Filing Guide, its 
incorporation by reference in the rule, 
and whether or not regulatory 
requirements for such incorporation 
have been followed. IAFC, JC and 


Rijnhaave urge that addition of data to 
the Batch Filing Guide be expedited, but 
JC suggest that public comments on 
proposed additions be allowed. 

In view of the comments and advice 
from the Office of the Federal Register, 
the ATFI Batch Filing Guide will not be 
incorporated by reference, but merely 
used as guidance or “how to" material. 
This should facilitate and expedite 
necessary changes to the rule, while, at 
the same time, allow for prompt 
publication of the changes, both 
proposed and final. 

Several commenters on the proposed 
rule have requested the addition of new 
data, such as currencies, place names, 
etc., or for changing system 
specifications, such as the number of 
characters for text tines. While the 
Commission will consider these 
requests, such matters are more 
appropriately addressed in system 
operations, separately from the formal 
proceeding. 

Paragraph (g) of § 514.8, which 
describes how to connect to the ATFI 
system, is revised to provide a citation 
to the Batch Filing Guide. Paragraph (h) 
is amended to provide an updated list of 
major menu selections. 

Paragraph (k) retains the requirement 
that the carrier or conference make tariff 
data available to the public, but 
provides the option of making it 
available in either paper or electronic 
form. ITT renews the argument for 
retaining paper tariffs, e g., “a 
‘sanctioned* paper copy." Given that the 
purpose of an automated system is to do 
away with cumbersome paper, we do 
not find this argument persuasive. 

IAFC, on the other hand, comment 
that, since the Commission will not itself 
provide paper tariffs, or a system to 
accommodate them, the Commission 
should require that carriers or 
conferences permit electronic access by 
the public through a terminal only at 
their main office. The suggestion is 
based on IAFC's assumption that 
paragraph (k) requires that each carrier 
or conference maintain, “in electronic or 
paper form at each of its offices and 
those of its agents, a complete and 
current set of the tariffs used by the 
carrier or conference." 

Paragraph (k), however, provides that 
tariff data be made available at each 
office of a carrier only for domestic 
offshore commerce, as required by 5 2 of 
the 1933 Act. The 1984 Act governing 
foreign commerce does not have a 
comparable provision and foreign 
commerce conferences need to provide 
access to their tariffs) only at the main 
office(s) of the conference and each 
carrier party. 
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In both their 1991 and 1992 comments, 
1AFC express skepticism about the 
capabilities of third party vendors in 
creating parallel paper tariffs for use in 
places which do not have electronic 
facilities to access ATFI. At the same 
time, however, IAFC notes that Crowley 
is a member of one of its conferences, 
and Crowley, at the May 19,1992, oral 
comment session, indicated that it was 
successful in converting its tariffs to 
electronic format. The Commission here 
notes that Crowley’s test electronic 
tariffs are also “page-based,” i.e., they 
can be readily reproduced in paper 
form. The technology that IAFC desires 
appears to be fairly well developed. 

Proposed paragraph (k) of § 514.8, 
however, does not provide for an official 
tariff in case of long-term breakdown in 
the ATFI computer or access 
procedures. Paragraphs (k)(l)(iv) and 
(k)(l)(v). as well as § 514.15(b)(3), are 
revised to accommodate such a 
situation. 

PCTB points out that paragraph (1) of 
§ 514.8 provides for certification of 
batch filing software, but “is silent on 
the matter of who will perform this 
certification.” While FMC originally 
intended that a contractor other than its 
current prime contractor assist the 
Commission in conducting the 
certifications, this proved to be 
unrealistic from an economic 
standpoint. The Commission, assisted 
by the prime contractor, has performed 
certifications and PCTB is one of the 
firms that has been certified. Moreover, 
the implementation of ATFI has been 
postponed due to the relocation of 
Commission.headquarters, which should 
provide still further time for the industry 
to prepare for full-scale operation of 
ATFI. 

The certification under paragraph (1), 
however, is not for batch filing software , 
but of batch filing capability , which 
includes the formatting of tariff data in 
ATFI transaction set format and 
submission of that data to the FMC 
ATFI central site computer. See the final 
rule of December 2,1991. § 514.21(e) and 
section-by-section analysis (50 FR 
61164). Accordingly, paragraph (1) and 
the definition of “batch filing” are 
revised to reflect this fact. 

JC comment that paragraph (n) of 
§ 514.8, dealing with associative checks 
and FMC examiner review, “fails to 
alert tariff filers of the true and full 
potential for rejection, without any 
opportunity to avoid a rejection” and 
suggest that rejections should involve 
some sort of “consultation” process. See 
also the discussion above of their 
comments on the rejection of essential 
terms of service contracts under § 514.7. 


To avoid rejections, tariff filers must 
follow the instructions, just as they do 
now. For example, current § 580.4 (at 46 
CFR) provides, inter alia, that tariff 
pages be plainly printed on durable 81/ 
2 x 11 inch paper, with no alterations, 
using certain margins. If these basic 
specifications, like those for the receipt 
of official documents in any 
Government agency or court, are not 
complied with, the document is rejected, 
without consultation (but. perhaps, with 
prompt notice). 

The Batch Filing Guide, along with the 
shipping statutes and regulations, 
establishes the specifications for 
electronic “documents.” The associative 
checks and examiner review, generically 
described in paragraph (n) of § 514.8, 
merely describe the methods by which 
ATFI or the Commission identifies non- 
compliance with the specifications. 

Revision of the associative checks 
results in a deletion of paragraph 
(n)(l)(iii)(A)(5), as well as a change to 
paragraph (n)(l)(iii)(A)/3/, which is 
changed from “Agent/individual 
authorized to make filing 
(§ 514.11(a)(9)(iii)}.” to “Appropriate 
publication authority 
(§ 514.11(a)(9)(iii}).” Also deleted is 
paragraph (n)(l)(iii)(C)(3). providing for 
an associative check for “valid 
harmonized code,” which is now 
optional. The rule's associative check 
for “VIA PORT” entries under 
paragraph (n)(l)(iii)(D)(4) has been 
deleted for reasons described in the 
discussion under § 514.15. The 
remaining subparagraphs are 
appropriately renumbered. 

While clarifying the associative check 
area to the extent done here, the 
Commission will not provide more 
specific criteria for the review of tariff 
data by Commission examiners. Again, 
rejections will be for non-compliance 
with major standards or requirements; 
the methods for identification of non- 
compliance will vary over time and are 
considered to be internal operating 
procedures which will usually include 
non-public investigative methods. 

Section 514.9—Filing/Amendment 
Codes and Required Notice Periods 

The language of paragraph (b) of the 
section is clarified with respect to the 
use of the symbols or filing/amendment 
codes. 

Tampa questions whether the codes 
and symbols of_§ 514.9 conflict with 
those 6et forth in “Terminal Tariff 
Circular No. 1.” That document, issued 
in July 1968, was “an information tariff 
circular and should not be construed as 
being binding upon marine terminal 
operators.” The codes in that circular 


were actually symbols (e.g., tear drop), 
as opposed to alphabetical letters in the 
current rules, and were abandoned long 
ago. The types of tariff material 
symbolized, however, are basically the 
same, i.e., reductions, increases, etc. The 
Commission would prefer that terminal 
tariffs use the codes in § 514.9 to the 
extent possible; paragraph (a)(5) 
indicates that the use of such symbols in 
marine terminal tariffs is optional. 

The League’s 1991 comments suggest 
that paragraph (b)(1) does not 
adequately cover a situation where the 
removal of a point or port requires 30 
days notice in the event such a removal 
will require a shipper to use a different 
port, with a resulting increase in 
shipping costs. JC suggest that it is 
unclear whether the deletion of a port or 
point may become effective 
immediately. 

Paragraph (b)(1) requires the use of 
filing/amendment code “A” for all 
increases other than a General Rate 
Increase in Domestic Offshore 
Commerce and would, therefore, apply 
in the situation described by the League 
in its 1991 comments. It is more 
specifically addressed in paragraph 
(b)(16)(ii)(B), which provides: 

(B) A deletion of a port or point from a 
previously existing origin or destination field 
may not be coded with a "P," but shall be 
coded with other appropriate symbol(s) 
under this section. 

If the deletion results in an increase, 
as the paragraph states, the appropriate 
symbol, such as “A,” must be used and 
the proper advance notice must be 
given. The filer has the duty in the first 
instance to determine whether any 
action results in an increase or a 
decrease. The Commission believes the 
current language is clear enough, 
without attempting to enumerate every 
type of situation in which an increase, 
such as an “A” situation, could occur. 
See also paragraph (a)(3) of § 514.9. 

Paragraphs (b)(3), (b)(9)(i)(A), 

(b)(18)(i), and (b)(24)(ii) of § 514.9 are 
amended to reflect the language in new 
§ 514.3(d), which allows certain 
domestic offshore tariff matter to be 
filed on one-day’s notice. Internal cross- 
references are corrected 
correspondingly. 

Under the Rules Review Program, the 
Commission fs considering the reduction 
of the 30-day notice for commodity rate 
increases on domestic cargo to 7 work 
days. Docket No. 92-36, Reduction of 
Notice Requirements for Tariff 
Increases in the Domestic Offshore 
Trades—Exemption under Section 35 of 
the Shipping Act, 1916, June 16,1992, 57 
FR 26809. 
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Paragraph (b)(13) of § 514.9, which 
deals with military cargo, is revised to 
conform to the changes in 5 514.3(b)(4), 
described in the analysis of that section. 

A new paragraph (b}(23) is added to 
provide for a filing/amendment code of 
"W," to be used for same-date 
withdrawal of an erroneous filing. 

PCTB believes paragraph (c) 
"adequately addresses" how to deal 
with multiple amendments of the same 
TU filed on the same day. However, to 
accommodate certain commercial 
practices identified during prototype 
filing, § 514.9(c) is revised to 
accommodate an additional situation 
where a previous filing, whether or not 
on the same date, is presumed to be 
erroneous or superseded and void if a 
later amendment of the same TLI has an 
earlier effective date (unless the later 
filing incorporates a "thru date" to let 
the earlier filing continue its 
effectiveness). 

With regard to supplements in 
paragraph (d) of § 514.9, JC comment 
that the application of GRI/GRDs 
(general rate increases and decreases) 
in lieu of supplements (allowed under 
the current paper system) eliminates a 
certain amount of flexibility when the 
filer wishes to make later "large scale 
adjustments, roll-backs, postponements, 
and/or cancellations, reflecting shipper 
pressures and resulting carrier 
accommodations." In similar fashion, 
PCTB complains of the inability of the 
GRI/GRD utility to allow for 
postponements, mitigations, and/or 
cancellations. Zim references time 
constraints and the loss of rate 
adjustment flexibility. 

The use of assessorials for rate 
changes in ATFI allows later changes on 
a selective basis (toggling), or an across- 
the-board change (using the assessorials 
until the individual rates are firm). 

The use of the GRI/GRD utility 
"rounding feature," previously requested 
by the industry, will preclude a return to 
the exact previous rate due to the 
mathematical impossibility of "backing 
out" a rate change that was rounded. 
However, initial use of assessorials, 
toggling features, and/or individual rate 
changes, as more fully described above, 
should accommodate industry 
requirements without significant 
adverse impact upon workload. 

Paragraph (d) of § 514.9 is amended to 
clarify the GRI/GRD functionality. 

Section 514.10—Other Items Used 
Throughout ATFI. 

Paragraph (a)(2). Filing date, in 
§ 514.10, has been revised as explained 
in the discussion under § 514.8(a). 

On paragraph (b), 1AFC, PCTB and 
TPTAC expressed concern about the 


"ATFI glossaries," which will be used to 
validate spelling of names of places 
entered by filers. Since the Commission 
has been informed by the original 
vendor that it would not support the 
service sold to the FMC, prototype 
volunteers have advised that locations 
they intend to use are not currently in an 
ATFI glossary. The Commission will 
replace and/or add to the existing 
glossary in order to provide an accurate 
and up-to-date glossary of place names 
to be us ed to validate tariff entries. 

PCTB suggests that Federal 
Information Processing Standards 
("FIPS") Publication 55 be incorporated 
by reference in the rule. FIPS PUB 55 is 
one of the official Government 
glossaries used for U.S. place names and 
is required to be used by a Government 
agency to the extent applicable. For this 
reason, it is being used in ATFI, to the 
extent applicable, but it need not be 
"incorporated by reference," since it 
contains standards primarily applicable 
to agencies, and only secondarily 
applicable to users of those agencies’ 
systems. Moreover, these standards can 
be readily obtained from the National 
Institutes of Standards and Technology. 
See F1RMR subpart 201-20.3 (41 CFR 
subpart 201-20.3). 

The last sentence of paragraph (b)(2) 
of § 514.10 is revised for accuracy and 
the illustration for 514.10(b)(2) is 
updated. 

JC urge that the currency conversion 
function described in paragraph (c) of 
§ 514.10 be deleted because "shippers 
will argue that the wrong conversion 
rate was applied notwithstanding the 
rule provision that it is for comparison 
purposes only." Sea-Land requests that 
the currency conversion provisions not 
be used as "a compliance tool." As 
indicated, paragraph (c) states that the 
conversion rates are "for comparison 
purposes only, not as official conversion 
rates for booking or billing." As such, 
they ordinarily would not be used as a 
"compliance tool," but there could be 
situations where they would be relevant 
to an investigation. Accordingly, the 
Commission will not change the 
paragraph, and it cannot state that the 
conversion rates would never be used in 
compliance situations. 

The Commission is also aware, 
however, that changes in the conversion 
rate alone can make a rate look like an 
increase or decrease in some situations, 
when, in effect, it is not. To allay Sea- 
Land's fears, ATFI will not reject a filing 
as an improperly filed increase or 
decrease merely because the unofficial 
exchange rate was updated in the 
system. 

Paragraph (d) of § 514.10 pertains to 
assessorials and algorithms, which were 


covered in Interim Report # 3 of July 23, 
1991. See also the discussion under 
section III of this Supplementary 
Information. 

The subject of the mandatory 
requirement to put assessorial charges 
in algorithm format and link them to 
appropriate items received special 
emphasis at the May 19,1991, oral 
comment session. 

Considering both the 1991 and 1992 
comments, JC, TPTAC, Matson and ITT 
did not favor algorithms, while Crowley, 
SeaLand, and the League supported 
them. TPTAC’s presentation at the oral 
comment session summarized the 
perceived problems, as follows: 

• ATFI algorithms significantly increase the 
difficulty of using the ATFI system for both 
filers and retrievers. 

• Using ATFI algorithms has a high likelihood 
of producing substantial errors in filing 
tariffs. 

• More comprehensive rules and terminology 
are needed so that ATFI algorithms can 
cover the full variety of commercial 
arrangements common in the maritime 
trade. 

• ATFI algorithms are unnecessary for the 
early implementation of the ATFI system. 

The extended implementation 
schedule and proposed system 
improvements should alleviate most of 
these difficulties. Moreover, an 
assessorial rule which was shown to 
"explode" into "six pages" of algorithms 
at the oral comment session, was later 
actually test-filed into the system, using 
only a three-column-by-two-row table 
and 13 condition sets. This shows that 
some of the algorithm problems are not 
as difficult as originally perceived. 

The alleged errors in the use of 
algorithms are either human errors, or 
involve situations where all facts are not 
known, which would be addressed by 
the clarification in the rule that charges 
not determinable before shipment would 
not be required to be put in algorithm 
form, but would be linked to objects 
using yet another algorithm acceptable 
(after the oral comment session) to 
TPTAC. Some of the alleged deficiencies 
may have been the result of confusion 
between algorithms and the bottom-line 
functionality. 

Accordingly, the Commission has 
decided to retain the algorithm 
requirement. 

As referred to above, in the Fourth 
Report of October 25,1991, the 
Commission stated that it would provide 
further guidelines as to which 
assessorials require algorithms. PCTB 
and JC request such guidance. 

The basic guideline for the use of 
algorithms is whether or not the 
application of the assessorial in 
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question can be determined prior to 
shipment (or carrier’s receipt of cargo). 
There should be no conflict between an 
algorithm and the text which describes 
the assessorial. but, if there is, the 
algorithm must take precedence. 
Accordingly, paragraph (d)(1) is 
amended to reflect these concepts, to 
provide examples and to add cross- 
references to §§ 514.12(a). 514.17(b)(2) 
and 514.17(d)(10). 

As requested by the industry, those 
assessorials which are not pre- 
determinable, and therefore not 
susceptible of being put in algorithm 
format, can and must be set forth in the 
appropriate place in full-text form. This 
does not mean, however, that all 
algorithms may be set forth in full-text, 
vis-a-vis algorithm, format - only those 
which cannot be put in algorithm format. 

Further, as suggested by the industry, 
proposed by the ATF1 Contractor, and 
supported by TPTAC in May/June 1992, 
another type of algorithm is provided for 
linking assessorials in full-text format to 
the appropriate TLIs and commodities. 
This algorithm, i.e., WHEN—ALWAYS; 
THEN—NOTHING, is the “Null linkage” 
or “Dummy Algorithm” functionality, 
and should substantially improve filing 
and retrieval. This algorithm is provided 
so that the user of tariff data will know 
all the types of charges potentially 
applicable to the shipment, whether 
determinable prior to shipment or not. A 
new paragraph (d)(l)(iv) is added for 
this purpose, and paragraph (d)(5) is 
modified accordingly. 

Proposed paragraph (d)(3) listed 
numerous examples of calculation 
statements for algorithm purposes. Since 
the publication of the proposed rule, 
however, three more types have been 
added to accommodate industry 
requests for “rounding” the results of 
ATFI calculations. See Batch Filing 
Guide. Appendix B. § 2. Accordingly, 
paragraph (d)(3) is revised to list only a 
few such calculations for examples, 
leaving the rest for the Batch Filing 
Guide. 

Section 514.11—Organization and Tariff 
Records; Tariff Scope 

Paragraph (a) of § 514.11 is revised to 
clarify that maintenance of the 
organization record is limited to one 
authorized individual. 

PCTB and several other commenters 
have proposed questions about the 
SCAC code in paragraphs (a)(6) and 
(b)(l)(iii) of § 514.11. The organization 
record field for Standard Carrier Alpha 
Code (assigned by the Motor Freight 
Association) is optional, since many 
carriers, such as NVOs, may not have 
one. The SCAC code, however, would 


be convenient for a carrier to use since 
it is four characters, while the carrier 
code is six digits, and the system use of 
the SCAC code (when supplied) is more 
descriptive in the “tariff code” under 
paragraph (b)(l)(iii). Moreover, the 
Commission understands that a SCAC 
code ordinarily will be issued by the 
Association upon application. 
Accordingly, the Commission 
recommends that if a filer wishes the 
shorter SCAC code to be used, that it 
should obtain one in the near future to 
use when implementation of ATFI 
begins. Paragraph (b)(l)(iii) is amended 
to clarify how the SCAC code may be 
used. 

Section 514.12—Governing and General 
Reference Tariffs 

If the filer creates the appropriate 
electronic linkage for the essential terms 
of service contracts, an Essential Terms 
Publication can be a Governing Tariff 
for essential terms documents, and, in 
turn, the “Tariffs of General 
Applicability” (e.g., commodity tariffs) 
can be the Governing Tariffs for the 
Essential Terms Publication. See 
§ 514.12(a)(l)(v) - (vi). Under this design, 
the Tariffs of General Applicability 
cannot be linked directly to the essential 
terms documents as Governing Tariffs, 
and this appears to present a problem 
for essential terms filers. Section 514.17 
is the generic section for the electronic 
Filing of essential terms and the analysis 
(below) under that section sets forth 
various options upon which further 
comment is invited. As indicated, the 
governing-tariff functionality, along with 
electronic linkage, should be considered 
by commenters. 

JC suggest that Equipment Interchange 
Tariffs be moved from paragraph (b) to 
paragraph (a). Paragraph (b)(3) indicates 
that such tariffs may be filed in 
electronic format or in paper format 
(depending on the circumstances). To be 
a Governing Tariff under paragraph (a), 
the tariff must be filed electronically 
and must be electronically linked to the 
governed tariff(s) by the filer. And 
where any matter directly affects a TLI, 
it must be filed in electronic form under 
the initial paragraph of § 514.12. 
Paragraph (a) of the section is revised 
for accuracy and, as revised, the 
Commission is of the opinion that the 
section is clear enough on this point. 

For the same reasons and in response 
to another question from JC, electronic 
Governing Tariffs of third parties may 
be filed as long as they are properly 
linked to the governed tariffs by the 
filer. Such a tariff could be a Rules Tariff 
of a tariff-filing service which governs 


tariffs “belonging to” many carriers, 
also, perhaps, filed by the service. 

IAFC comments that their FMC #32 
tariff does not appear to be included or 
approved in § 514.12. This tariff, IAFC’s 
U.S. Inland and Terminal Operating 
Tariff, which included U.S. Terminal 
Handling Charges, U.S. Inland Zip 
Codes and Equipment Interchange 
Agreement rules, appears to be 
acceptable as a Governing Tariff (for 
four governed sections) under 
§ 514.12(a). While it is not just one of the 
types listed, combinations of the types 
are acceptable, but would be filed as a 
single tariff type, presumably a Rules 
Tariff, with the appropriate tariff title. 
Again, the Governing Tariff must be 
linked properly to the governed tariffs. 

Most of these types of individual 
questions ordinarily would be handled 
informally during the prototype phase. 

MSC has suggested that common 
carrier tenders for military cargo be 
included as a separate and distinct tariff 
type, but that they be properly linked to 
the carrier’s commercial tariff charges 
through the governing-tariff mechanism 
under this section. This would be 
unnecessary, however, in view of the 
Commission’s changed procedures 
under §§ 514.3(b)(4) and 514.9(b)(13). 

See the Commission’s discussion under 
§ 514.3. The linkages between military 
commodities and/or TLIs. on the one 
hand, to assessorials in algorithm form 
on the other hand, will be easier and 
more effective in the same tariff. 

Section 514.12(b) is amended by 
adding “Mileage guide publications” to 
the sample types of “general reference 
tariffs,” which do not contain 
assessorials or other matters affecting 
the TLI, and, on that condition, will be 
considered “on File” in paper format for 
cross-referencing in the electronically- 
filed tariffs. 

Section 514.13—Commodities and Tariff 
Line Items (“TLIs”) 

The requirement to use a modified 
version of the Harmonized System of 
Commodity Coding (“HS”) was 
addressed in the Commission's Fourth 
Report of October 25,1991, in this 
proceeding. See also the Third Interim 
Report of July 23,1991, and the 
discussion herein under III. Analysis of 
the Comments: General, A. Legality. 

As stated above, the notice of the May 
19,1992, oral comment session, 
indicated that the Commission was 
particularly interested in further 
comments regarding the suitability and/ 
or effectiveness of proposed paragraph 
(a) of § 514.13 relating to the use of the 
Harmonized System, including any 
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benefits and burdens associated 
therewith. 

Only Crowley and SeaLand expressed 
general support for continuation of the 
requirement. Many other commenters 
advocated that the HS requirement be 
completely eliminated, but at a 
minimum, suggested changes. IAFC, JC. 
TFTAC, Matson and SeaLand 
mentioned “optional* ** or “voluntary” for 
the HS functionality as one alternative. 

At the oral comment session. TPTAC 
and its experts alleged various 
perceived difficulties with HS, as 
provided in the proposed rule. TPTAC 
argued that: 

• HC is not needed to make ATFI work. 

• Pacific trade experience shows HC has no 
benefits. 

• HC creates large costs, both tangible and 
Intangible. 

• HC tariffs are less usable than current 
tariffs 

• [Future Question: “Can there be a uniform 
commodity code?“) 

Primarily, it was alleged that the 
problem with HS is its lack of suitability 
in classifying ocean freight tariff items. 
Many types of traditional tariff items 
would have to be classified in more than 
one place, depending on how they are 
made or processed, — an alleged 
artificial and needlessly duplicative 
exercise for a carrier filer. At the same 
time, however, one conference indicated 
it would continue to use the HS at the 
two-digit level, although a 4-digit or 6- 
digit approach would be unsuitable. 

Several conferences suggested the 
alternative of making the Harmonized 
System optional or voluntary, instead of 
mandatory, as provided in the proposed 
rule. These basic alternatives have been 
considered and the Commission has 
determined to adopt the “optional” or 
“voluntary” alternative. This adoption 
includes certain other mandatory 
commodity-coding features described 
below. 

The Commission also has determined 
that the subject of commodity coding 
will be revisited in 1993, for the purpose 
of exploring the basic alternatives, 
under any new developments by that 
time, including ATFI implementation. 

As further described below, the ATFI 
system will continue to accept 
commodity data in HS format and filers 
are urged to use the HS to the extent 
possible, in order that some degree of 
standardization can be incorporated in 
the system to facilitate retrieval. 
Moreover, certain features of commodity 
coding other than HS are retained as 
mandatory, such as the ten-digit code (of 
the filer’s choice) and certain standard 
prefix digits for project and mixed 
commodities. 


Paragraph (a) of § 514.13 is revised to 
incorporate these changes. Many of the 
commenters’ other objections to and 
suggestions for commodity coding are 
addressed below. 

Some commenters claim that use of 
the HS is contrary to the intent of 
Congress. The legislative history of bills 
preceding the 1984 Act is cited for the 
proposition that Congress did not intend 
the Commission to implement uniform 
commodity descriptions. 9 However, the 
use of the HS, to the extent it is 
consistent with the narrative description 
of the commodity written by carrier, 
does not amount to imposing a system of 
uniform commodity descriptions on 
carriers. Carriers will remain free to 
describe commodities as they see fit. 

The carrier, not the HS, determines how 
a given commodity will be described. 

It also is contended that the HS “is 
intended to be implemented by customs 
officials** and, to require the carrier’s 
rate clerks to perform similar duties of 
interpretation would be unreasonable. It 
is our understanding, however, that the 
importer, not a Customs official, is 
responsible for preparing the Customs 
entry and providing the HS number for 
the merchandise being imported. 19 CFR 
141.61(e)(2). If the information is 
erroneous on its face, the entry is 
subject to rejection. 19 CFR 141.61(e)(4). 

Under ATFI, the carrier would provide 
the 10-digit commodity codes for the 
commodities described in its tariff. Since 
the HS is voluntary, this could be the 
filer’s own commodity code, the HS, or a 
mixture of both. If there was an 
unintended duplication, i.e., the same 
commodity code for two very different 
commodities, one of the items would be 
subject to rejection. However, the 
carrier would not be subject to penalties 
just as it is not subject to penalties 
under the paper tariff system for filing a 
tariff provision that is rejected. 

IAFC also assert that mandating the 
use of the HS would “violate the rights 
of carriers to due process under the U.S. 
Constitution,’’ because a carrier will be 
liable for penalties if it misinterprets its 
tariff. The argument is apparently based 
on the assumption that carriers will be 
forced to use only those commodity 
descriptions that are included in the HS 
and that they will, in essence, be forced 
to rate cargo under tariff items they did 


* The specific document cited is a letter dated 
March 20.1980. from the Assistant Secretory for 
Maritime Affairs of the U.S. Department of 
Commerce to Senator Daniel K. inouye, regarding S. 
2585. a distant predecessor to the 1984 Act. In it. the 
Assistant Secretary, voices the Administration's 
opposition to uniform commodity descriptions, it is 

unclear what, if any. reaction Congress had to the 
Administration's views. 


not write. IAFC’s argument would also 
apply to the voluntary use of HS. 

As discussed above, this is incorrect. 
The voluntary HS user retains control 
over how the rate item is drafted, using 
only those HS digits that are consistent 
with the carrier’s narrative description. 
Filers will be responsible for properly 
rating cargo using the rate items which 
they have established as they are today. 

Use of the HS will not increase the 
carrier’s exposure to penalties for 
misrating cargo, nor will it make the rate 
clerk’s job more difficult. In rating 
shipments under a tariff item containing 
both a narrative description of the 
commodity and the appropriate HS. the 
carrier’s rate clerks would function in 
the same manner they do today. 

In sum, it is the carrier, not the HS or 
other type of commodity coding, that 
determines how a given commodity is 
described in a rate item. It is not a 
denial of due process to require carriers 
to properly rate cargo moving under 
commodity descriptions which they 
have drafted. 

Zim's suggestion that the FMC make it 
mandatory that the HS code appear on 
the Bill of Lading is a substantial change 
to the regulations and is outside the 
scope of the proposed rule. 

Zim also suggests that it would be 
helpful for the Commission to make 
available a dictionary of “real life 
descriptions and their HS code 
counterparts.’’ It is not possible to do 
this at this time but will be given future 
consideration. 

As further explained in the discussion 
for § 514.3, marine terminal tariffs will 
not be required to use the standardized 
commodity coding or tariff line items 
under § 514.13. 

MSC has concerns about the 
possibility of two different commodities 
having the same commodity code at the 
six-digit level. While this is possible, we 
note that, in addition to the first six 
digits, the filer can supply four more 
digits in the commodity code and 20 
more digits in the “Staf ’ code. The 
potential use of these additional digits 
also should resolve many problems 
raised by other commenters. such as 
IAFC. 

With respect to commodities, JC 
object to the requirement to “include 
well-known synonyms and alternate 
names," as well as the prohibition of 
trade names, trade marks, etc. In view of 
the elimination of the HS requirement, 
paragraphs (a)(2)(i)(A) and (a)(2)(i)(D) of 
the proposed rule are deleted and the 
remaining provisions of paragraph (a)(2) 
are appropriately renumbered. 

PCTB suggested that several 
provisions of paragraph (a) of the 
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proposed rule, when read together, 
required that the tariff descriptions 
“shall be the text used in HS.” For US. 
however, especially as modified for 
voluntary use, the rewritten paragraph 
merely requires that the tariff 
description of a commodity may not be 
inconsistent with the HS description for 
the commodity code used. 

JC comment that the coding provisions 
of paragraph (a)(3)(iii) of the proposed 
rule (renumbered "(a)(4)") for mixed 
commodities, with a required four 
zeroes after the first two digits of “99,’* 
will not accommodate more than 9,999 
mixed commodity items in one tariff. 
This would allegedly create a problem 
for several of their tariffs. The 
paragraph, renumbered as (a)(4), is 
amended to allow filer utilization of any 
of the four digits following the first two. 
This should provide the needed 
codification for a sufficient number of 
items in large tariffs. 

Similar flexibility is provided for 
project rates (“98“ in renumbered 
paragraph (a)(5)) and “non¬ 
commodities” (e.g., “FAK“ situations, for 
which “00“ is used in renumbered 
paragraph (a)(6)). 

The Commission also is aware of 
current tariff problems with 
commodities being booked, either 
“straight” or “mixed.” While generally a 
straight-forward tariff feature providing 
for flexibility for both shipper and 
carrier, the use of these terms for one or 
more commodity descriptions under 
ATFI could inadvertently lead to 
duplicating or conflicting rates for the 
same commodity, shipper specific rates, 
and/or disputes as to which rate 
applies. The Commission does not wish 
to impair commercial flexibility and will 
not. at this time, attempt to prohibit 
practices which are not illegal per se. 
Accordingly, the Commission will delete 
the requirement in paragraph 
(a)(3)(iii)(A)(2) of the proposed rule 
(renumbered as (a)(4)(i)(B) in this 
interim rule), that all commodities 
included within a “mixed commodity” 
description be specifically listed with 
their individual HS codes. 

1AFC, IPBCB. JC and Waterman 
comment that the definition and 
procedures for project rates are too 
limiting and burdensome and should, 
therefore, be changed to accommodate 
existing practices. The Commission 
agrees. Accordingly, paragraph (a)(3)(iv) 
of the proposed rule and the definition 
of “project rates" are revised, and a new 
Tariff Rule 33 (§ 514.15(b)(33)) is 
created. The new provisions do not 
require every commodity within a 
‘project rate' category to be listed in 
every instance because, as the 
commenters point out when a ‘project* 


- 7 - 

is established, neither the carrier nor 
shipper know all the commodities that 
eventually will be a part of a project. 

See renumbered paragraph (a)(5). 

The ATFI screen for Tariff Line Item 
Detail has been updated. Thus, the 
corresponding simulated screen in 
paragraph (b)(2) of § 514.13 is revised. 
The new screen requires slight changes 
to paragraphs (21) and (26), plus a new 
paragraph (30) for “Hazard Code.” 
Otherwise, the screen is the same as the 
screen set forth in the proposed rule 
and, for this reason, the basic numbering 
of paragraph (b) has been retained. 

Regarding paragraph (b)(6) of § 514.13. 
PCTB comments that the four unique 
suffix TU digits are “assigned by the 
system” only during interactive filing, 
while off-line batch filers assign this 
number in their own system. While 
PCTB is technically correct, there can be 
no duplication of TU numbers under the 
same commodity for different services 
and a batch filing of such duplicating 
numbers is subject to rejection. The 
paragraph and the introductory 
paragraph of S 514.13 are amended to 
more accurately describe the assignment 
of the four suffix digits, which must be 
unique. 

Paragraph (b)(16) of 5 514.13. relating 
to “via ports,” is revised to provide 
greater flexibility, as further explained 
in the discussion under 5 514.15(b)(1). 
Sea-Land’s and lAFC’s concern that the 
use of “Via Port” in the TLI or inland 
rates table allows the entry of only one 
port is obviated by the capability of the 
system (and the filer) to use port groups 
in the Via Port field. This feature should 
save time and difficulty in filing and 
retrieval. 

Sea-Land comments that the filer 
should not have to maintain a table of 
automobile measurements if the vehicles 
are carried on a “per vehicle” (”EA“) 
basis. See paragraph (b)(17)(iv)(B) of 
§ 514.13 and $ 515.15(b)(22). The 
proposed rule, however, did not intend 
this result See paragraphs (a)(ii) and 
(b)(17)(ii) of § 514.13, which are modified 
for further clarification. 

Under paragraph (b)(19)(i) of § 514.13, 
Zim suggests that time/volume rates (in 
foreign commerce) “should be filed 
under |HS] Chapter 98 in a similar 
fashion as Project Cargo (which would 
contain the commodity, rate terms and 
conditions).” Unlike project cargo, 
however, a time/volume rate in ATFI is 
a TU for a specific commodity, and a 
Chapter 98 approach would not be 
appropriate. For example, under 
paragraph (b)(19)(i)(A), if a time/volume 
rate is intended, the appropriate 
subsidiary TU (time/volume rate) shall 
so state in the TU note. The paragraph 
Is amended accordingly. 


IAFC is concerned about the 
provisions in paragraph (b)(19)(ii) 
requiring a conference to file a separate 
open rate tariff. We have, accordingly, 
revised paragraph (b)(19)(ii)(B) to 
provide that a conference may file its 
member’s rates (TUs) on opened items 
in a separate tariff or in its regular tariff. 
Members have the option to file their 
own. individual tariffs for TUs on 
opened commodities and TLIs. 

Paragraph (c) of 5 514.13, “TU 
calculation.” is revised to update and 
clarify calculation procedures and to 
reflect two new. simulated screens, 
which supersede the obsolete screen in 
the proposed rule. Paragraph (c) has 
also been modified to reflect the 
clarified approach to algorithms 
(5 514.10(d)) and the “Dummy 
algorithm” functionality for assessorial 
charges which cannot be determined 
prior to shipment. 

Section 514.14—Intermodal and 
Transshipment Services; Inland Rate 
Tables 

In response to the comments on 
S 514.14, the entire section is deleted 
([Reserved]), and the various provisions 
are transferred to S 514.15(b)(1), for 
intermodal services, and 5 514.15(b)(13) 
for transshipment services. Internal 
cross references also are revised 
accordingly. See the discussion under 
5 514.15. 

Section 514.15—Tariff Rules 

Paragraph (a)(2) of S 514.15 is clarified 
to indicate that an assessorial in a Tariff 
Rule can affect either a commodity or 
TU and should be properly linked either 
through an algorithm or null linkage The 
algorithm and null linkage 
functionalities are provided under 
§ 514.10(d). Also, as previously 
mentioned, the algorithm requirement is 
optional for marine terminal tariffs. 

The introductory paragraph of 
S 514.15(b) is clarified to indicate that 
matter found in notes to commodity 
descriptions and TUs need not be 
repeated in the Tariff Rules, but the 
applicable Tariff Rule(s) shall contain a 
statement to this effect. 

As indicated in the analysis under 
§ 514.14, appropriate provisions 
regarding intermodal services are 
moved from that section to paragraph 
(b)(1) of § 514.15, and the relevant 
provisions regarding transshipment 
services are moved to paragraph (b)(13). 
The two paragraphs are revised to 
accommodate the additions, which als-: 
are clarified in response to the 
comments. 
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Under the Rules Review Program, the 
Commission has eliminated current 
section 550.8, under which domestic 
intermodal tariff rates subject to ICC 
jurisdiction had to be filed with the 
FMC. Docket No. 92-28, Elimination of 
Certain Regulatory Provisions. This 
change has been accommodated in 
§ 514.15(b)(1). 

As suggested by the commenters. the 
revisions to the intermodal and 
transshipment provisions have resulted 
in the need to add or modify the 
definitions in § 514.2 of: “alternate port 
service;** “combination rate;** “inland 
point;” intermodal transportation;” 
substituted service;” “through 
transportation (domestic offshore 
commerce);” and “via ports.” The 
definition of “transshipment” has been 
amended to apply both to foreign and 
domestic offshore commerce. The 
revised, somewhat more “generic” 
definitions, coupled with the changes to 
the new substantive provisions on 
intermodal service and transshipment, 
should alleviate the commenters' 
concerns about flexibility. 

Various commenters’ concerns about 
the electronic filing of bills of lading 
under paragraph (b)(8) of this section 
were previously addressed in the 
interim reports in this proceeding. 

While the ATFI system, without 
drastic design changes, cannot 
accommodate 80 instead of 60 
characters per text line, as Zim requests, 
each title of every mandatory Tariff 
Rule in § 514.15 is now less than 60 
characters, with the change of the title 
of Tariff Rule 19 to “Shippers requests in 
foreign commerce.’* 

The introductory paragraph under 
paragraph (b)(22) of § 514.15 is modified 
to clarify that automobile cubic 
measurements need to be provided only 
when the vehicle is rated on a volume 
basis. See the discussion under 
§ 514.13(b)(17). 

Regarding paragraph (b)(25) of 
§ 514.15, IAFC request that their petition 
for reconsideration in Docket No. 91-1, 
Bonding of Non-Vessel-Operating 
Common Carriers, be considered in this 
proceeding. On January 29,1992, the 
Commission reconsidered its Final Rule 
in Docket 91-1, but indicated that it did 
not believe that any modifications to the 
Final Rule were necessary. See 57 FR 
3950, February 3,1992. Procedures 
described in the Reconsideration of 
Final Rule, however, should alleviate 
any problems. 

ITT complains about the Filer’s 
charges for public inspection of tariff 
data that must be described in Tariff 
Rule 30. This is governed by § 8(a)(2) of 
the 1984 Act. 46 U.S.C. app. 1707(a)(2). 
which provides that: “Copies of tariffs 


shall be made available to any person, 
and a reasonable charge may be 
assessed for them.” 

The official tariff under Tariff Rule 30 
and the development of a new Tariff 
Rule 32 are discussed in the analyses to 
§§ 514.8(k)(l)(v) and 514.3(b)(4), 
respectively. The geneses of new Tariff 
Rules 33 and 34 are explained in the 
analyses of §5 514.13(a)(3)(iv) and 
514.3(a)(9), respectively. 

Section 514.16—[Reserved] 

Section 514.17—Essential Terms of 
Service Contracts in Foreign Commerce 

Special Comments Requested 

The requirement to electronically File 
the essential terms of service contracts 
in the format prescribed by the proposed 
rule received special attention at the 
May 19,1992, oral comment session. 
Previously, the major problems with the 
Filing of essential terms were expressed 
primarily in terms of the difficulty of 
using algorithms. At the oral comment 
session, TPTAC summarized these 
algorithm problems as follows: 

Algorithms in ETs 

• Do not accurately represent Contractual 
Terms 

• Do not convey charge ceilings to retrievers 

• Would require hours to prepare and test 

As part of Commission-approved 
testing requested by JC. however, 
further difficulties were identified, not 
the least of which were linking essential 
terms to charges in tariffs of general 
applicability and attempting to 
electronically compare charges between 
different tariffs (essential terms). The 
correspondence involved in the analysis 
of two essential terms is included in the 
record of this proceeding. 

One of TPTAC’s suggested solutions 
for the difficulty in filing essential terms 
was to completely waive the 
requirement to file them electronically 
and to continue the paper Filing of both 
service contracts and their essential 
terms. At the oral comment session, 
TPTAC argued that essential terms were 
not that valuable to retrievers and 
supported this argument with the 
following screen: 

Do ETs Fit the ATFI Model? 

• No updates 

• Available for only 30 days 

• Limited Audience 

• Retriever needs a macroscopic view 

• Actual rate may be higher or lower than 
ATFI calculation 


Otherwise, TPTAC’s displays at the 
oral comment session made the 
following comparisons: 

Essential Terms Filing 


Typical ET 


TODAY 

ATFI 

10-12 pages. 

750-1,000 TLIs 

By-product of 

Requires rekeying of 

contracting process 

information 

(insures accuracy 

(increased 

of information). 

opportunity for 
errors) 

Requires less than 1 

Requires more than 

hour to prepare. 

10 hours to prepare 

FMC reviews and 

FMC must review 

files at end of ET 

200-300 screens of 

Publication. 

Information. 


Essential Terms Retrieval 

Typical ET 


TODAY 

ATFI 

10-12 pages.. 

750-1000 TLIs - 
200-300 Screens 

Available from 
watching service. 

Available by MODEM 

Costs less than $10. 

ATFI charges and 
telephone costs 
greater than $10 
(on average) 

Scan in 10-15 
minutes. 

Review in 60-90 
minutes 

Retain hard copy for 
future reference. 

No hard copy - must 
reconnect to review 
again. 


The Commission believes that some of 
the essential terms’ problems are 
addressed by the following: 

The use of additional rules/subrules 
and associated algorithms and tables, in 
conjunction with the toggle feature, 
allow considerable flexibility, as well as 
the use of algorithms at commodity 
description and TU levels, as 
appropriate. 

An alleged footnote problem 
described by TPTAC overlooks the 
setting of the default dates for filing 
date, effective date and access date to 
preclude the need for reentry of these 
dates for use in multiple retrievals or 
multiple filings in interactive mode (see 
ATFI Tariff Filing Guide, section 3.1. 
Modifying System Default Dates). For 
those who may file via batch mode, this 
is not an ATFI issue. 
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The current method of filing large 
numbers of locations in some ETs may 
be partially alleviated in ATFI by using 
location groups. The practice of filing 
very large numbers of locations in an ET 
where only limited commodities and a 
comparatively small number of contract 
TEUs are allowed appears somewhat 
contradictory to usual “contractual 
arrangements.” The comments on screen 
printing and retriever time limits 
overlook the expected availability of 
paper tariff products from tariff services 
firms and the possibility of longer ATFI 
retriever access windows. 

The Commission has determined to 
continue the requirement to 
electronically file the essential terms of 
service contracts. At the same time, 
however, the Commission believes that 
there is more than one way to 
electronically file essential terms, and it 
seeks input on the best method. 

Accordingly, the Commission, while 
issuing the interim rule with the present 
requirements for essential terms, is 
inviting further comments on several, 
possibly more acceptable options for 
possible inclusion in the Rule before 
essential terms have to be electronically 
filed. The “window” for the mandatory 
electronic filing of essential terms would 
be at the end of the implementation 
period, probably in November or 
December 1993. 

THEREFORE, SPECIAL COMMENTS FROM 
THE PUBLIC ARE REQUESTED ON THE 
FOLLOWING MAJOR OPTIONS FOR THE 
FUTURE ELECTRONIC FILING OF THE 
ESSENTIAL TERMS OF SERVICE 
CONTRACTS IN ATFI: 

(a) The format in this interim rule, i.e.. 
Essential Terms documents or u ETs” 
(within an Essential Terms Publication 
or "ETP"), which contain mandatory 
terms, commodity descriptions and TLIs 
[a new paragraph (d)(10) has been 
added to clarify the application of 
algorithms]; 

(b) The format in this Interim rule (as 
described in (a), above), with null 
linkage (dummy algorithms) to label and 
link text-only assessorial charge 
descriptions to commodities and TLIs; 

(c) The format in this interim rule, 
except that all ET commodities, rates 
and assessorial charges would be in text 
only (no commodity description(s) or 
TLIs created as ATFI-formatted objects); 
or 

(d) Suggestion^) for other format(s) 
that may be implemented within the 
existing transaction-set format using 
existing text-only provisions. 


Comments on any or all of the major 
format options listed above should also 
address the following features: 

(1) Linkage of essential terms to tariffs 
of general applicability (or other 
governing tariffs), as set forth In ® 514.12 
and the analysis of that section above. 

(2) Standard numbering and/or 
positioning of the seven required 
essential terms under section 6(c) of the 
1984 Act (46 U.S.C. app. 1707(c)). 

(3) Changes in FMC rules for service 
contracts in other dockets. See the 
discussion under 5 514.7, above. 

Other than comments on the basic 
procedures for filing essential terms, one 
relevant comment is addressed here. 
With respect to J 514.17, Zim suggests 
that the rule should provide that, “when 
a Service Contract does not contain 
specific charges, the Service Contract 
will still be subject to tariff charges as 
contained in the Freight Tariffs or Rules 
Tariffs named in 'tariff of General 
Applicability.' This will eliminate the 
need for repeating all rules or charges in 
the Service Contract which are not 
altered or modified by the Service 
Contract." 

In the rule, however, as with current 
part 581 of title 48. CFR, the Commission 
must be careful in distinguishing the 
confidential service contract 
(maintained in paper format) from the 
statement of the essential terms of the 
service contract (which may be identical 
to the service contract, except for the 
name of the shipper, and is filed in ATFI 
in electronic format for public access). 

What can be incorporated by 
reference in a service contract is 
primarily a matter of contract law 
between the parties and. other than for 
activity subject to 1984 Act standards, is 
outside of the Commission's jurisdiction. 
Where the terms of the service contract 
are essential, however, the Commission 
can develop rules for their filing. 

The essential terms of a service 
contract are subject to whatever tariff 
charges the parties desire. These 
charges, through algorithms and 
governing tariffs, can be provided for in 
the Essential Terms Publication and 
made applicable to individual 
statements of essential terms, without 
the need for repeating all the rules and 
charges in every statement of essential 
terms. The way this Is done, however, is 
most important. The filer must provide 
specific linkage between the governing 
and governed tariffs/documents, both 
electronic and textual, so that there is 
no doubt as to what is being made 
applicable. The ATFI system and the 
rule currently facilitate such features, 
but an addition to the rule providing that 


a particular governed document will be 
subject to a particular governing 
document and/or certain of its terms is 
neither practical nor desirable. 

Section 514.18—Special Permission 

With respect to special permissions. 
IAFC suggest that: “In order to avoid 
disruptions, it should be provided in 
§ 514.18 or elsewhere that any existing 
special permission granted prior to the 
effectiveness of Part 514 will continue in 
effect and will be assigned an ’S' 
number for purposes of filings under 
Part 514.” ATFI will accommodate the 
electronic filing of existing tariff matter 
with a special case number and letter 
assigned by the Commission after being 
shown by the filer that it is required. 
Therefore, no change to the rule appears 
to be necessary'. 

Section 514.19—Suspension of Tariff 
Matter 

JC question the Commission’s 
authority to issue an order suspending 
tariff matter other than in domestic rate 
cases or involving controlled carriers. 
The rule is not intended to give the 
Commission any additional suspension 
authority, but only to describe the 
procedure the Commission will follow to 
exercise the statutory authority it does 
have. For example, the Commission can 
suspend tariffs under § 13(b) of the 1984 
Act, 48 U.S.C. app. 1712(b), and under 
§ 10002(e) of the Foreign Shipping 
Practices Act of 1988, 46 U.S.C. app. 
1710a. Also, some rejection situations 
involve a type of suspension. (If done by 
the system or by the staff, the rejection 
can be overturned by order of the 
Commission upon appeal.) Orders of the 
Commission involving tariffs in foreign 
commerce are addressed in § 14 of the 
1984 Act, 48 U.S.C. app. 1713. 

Section 514.20—Retrieval 

Both USDA and MSC commented that 
they would have a need to be retrievers 
of ATFI data and requested 
accommodation. As indicated in the 
analysis under § 514.3, the Commission 
believes that the best way to handle the 
individualized needs of other U.S. 
Government agencies is through 
memoranda of understanding, to the 
extent their needs are different from 
those of public retrievers. Once ATFI 
begins implementation, such users 
should contact BTCL at (202) 523-5798. 

On the restrictions on remote 
retrieval, the League’s 1991 comments 
stated: 

The League continues to be concerned with 
several aspects of remote retrieval. 
Specifically, the limitations of access both as 
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to a single commodity-type tariff and for a 30- 
minute time period will significantly limit tbe 
ATFI system’s usefulness to shippers. The 
League also expressed appreciation for the 
Commission’s willingness to re-examine the 
30-minute time limit once practical 
experience has been gained. However, the 
League does not fully understand why a 
shipper must be limited to searching only one 
commodity-type tariff, particularly in 
circumstances where the first tariff searched 
does not have a tariff line item for the 
specific commodity sought by the shipper. 

The requirement that the shipper log-off the 
system and call again is inconvenient and 
inefficient. The Commission should explore 
ways in which there can be multiple tariff 
access while remaining within the 
parameters of Congressional policy. 

Although the rule uses a 30-minute 
period as an example, the rule does not 
and will not contain a particular time for 
automatic logoff of remote retrievers. 
The period, whatever it is, may vary too 
often to be published in the Federal 
Register and rather, will be published in 
the ATFI logon bulletin from time to 
time. 

As previously indicated, a retriever 
may look at only one tariff at a time. 

This will continue as a system feature. 
ATFI does not accommodate divided 
screens, so a person can literally look at 
only “one tariff at a time.” Further, in 
response to the League’s 1991 comments, 
the system will be modified so as not to 
inhibit a user from accessing another 
tariff within the designated time period, 
whether it be a governing tariff or a 
different commodity tariff. 

The modification to our previous 
approach continues to comply with the 
restrictions imposed by Congress in 
Public Law No. 101-92 (103 Stat. 601), 
which requires the Commission to 
impose reasonable controls on the 
system to limit remote access by any 
one person. Again, the Commission will 
continue to closely monitor utilization of 
ATFI through periodic but detailed 
electronic reports. If abuses occur, the 
Commission can take action, including 
but not limited to reducing the access 
period before automatic logoff. 

Accordingly, the only automatic log 
offs will be for inactivity for 10 minutes, 
or a retrieval session after the 
designated period, such as 30 minutes. 
Paragraph (c)(2) of § 51.20 is further 
clarified accordingly. 

Paragraph (f) of § 514.20 is amended 
to distinguish between individuals with 
“read only” authorization and those 
with “write” privileges to the tariff being 
accessed. In order to accommodate 
filing and editing of electronic tariff 
data, only individuals with “write” 
privileges to tariffs have unlimited 
access to those tariffs, without the 
necessity of paying a user charge. 


Individuals who merely wish to access 
tariff data without making changes are 
considered to be retrievers subject to 
the limitations, irrespective of whether 
they are employed by firms which have 
certain filing privileges. 

Moreover, employees of carriers 
which have delegated tariff filing 
authority to conferences, as well as 
employees of carriers and conferences 
which have delegated tariff filing 
authority to third party vendors, must 
enter the ATFI system as retrievers. 
Registration of users will be handled 
accordingly. 

Section 514.21—User Charges. 

The 1ANVOCC and NCBFAA are 
opposed to the imposition of user fees 
for ATFI. The Commission, however, 
believes it is required to establish some 
ATFI user charges under the 
Independent Offices Appropriation Act 
and other authorities mentioned in the 
Supplemental Information to the 
September 9,1991, proposed rule (56 FR 
46049). Moreover, in their opposition to 
user fees, at least two comraenters were 
referring to user fees proposed in 
pending legislation, not those set forth in 
the proposed rule. In its 1992 comments, 
the League stated: 

The League would like to reiterate that it 
supports user fees connected with ATFI 
services only if they are based strictly upon 
the cost of service and are aligning cost 
responsibility with cost causation. The 
League opposes current efforts by some 
interests to propose fees for ATFI use which 
exceed the costs of, and are not to be used to 
support, the public’s use of the ATFI system. 

User charges for § 514.21, paragraphs 
(b), the user manual, (c), registration, 
and (e), certification of batch filing 
capability, were finalized, effective 
December 8.1991 (56 FR 61164). 
Paragraphs (c), registration, and (e), 
certification of batch filing capability, 
continue in effect to permit registration 
and further certifications, but are 
amended for clarification. 

IAFC suggest that the user fee 
schedules (and communications 
facilities) accommodate differences in 
locations desiring access, so that there 
be “adequate access to the ATFI System 
also for those operating overseas,” 
where the cost for communications will 
be “far in excess for that of domestic 
filers.” The Commission notes that all 
persons who remotely access the ATFI 
system, either for filing or retrieval, will 
pay their own telephone charges, and 
there will not be any ATFI system 
charges that are geared to location. For 
this reason, among others, the ATFI 
system will not “know” where the call is 
coming from. It would appear, however. 


that overseas users can keep costs at a 
minimum by hiring a U.S.-based agent. 

As indicated in the Supplementary 
Information to the proposed rule (56 FR 
46049-46050), the 50-cents-per-minute 
connect-time charge for remote retrieval 
is on the low side of current per-minute 
charges for access to most other large 
commercial databases. Nonetheless, 
because the proposed charge is based 
on cost estimates, it will be reviewed 
periodically, as the League’s 1991 
comments suggest. 

AALL also requests that ATFI 
revenue should be used to maintain the 
ATFI information dissemination 
program. User charges collected by the 
Commission must be deposited into the 
U.S. Treasury. Moreover, the retrieval 
charge is based on the marginal cost of 
dissemination, similar to the FOIA 
standard, and cannot be used to 
subsidize or offset filers* costs, (or the 
costs of the system, itself), as feared by 
the League in its 1991 comments. This 
should also address LAFC’s concerns 
about foreign-based retrievers and filers, 
given the fact that all accessors will be 
responsible for the costs of their own 
“telephone calls.” 

As promised in the Supplementary 
Information to the final rule of 
December 2,1991 (effective December 8. 
1991; 56 FR 61164), the Commission has 
continued to analyze AALL’s request 
that tariff data be furnished free of 
charge to Federal Depository Libraries. 
In the May 1992 oral comment session, 
ALA made similar arguments, i.e., that 
tariffs were “Government publications,” 
which should be furnished free to 
Federal Depository Libraries. ALA 
compared ocean freight tariffs to “tariff 
schedules, like those of the International 
Trade Commission.” We have seen 
nothing, however, which would change 
our earlier analysis: 

The Commission does not believe that 
ocean freight tariffs of steamship operators 
which may be filed with the Commission 
(either in paper or electronic form) are 
“publications” within the meaning of title 44 
of the United States Code. This tariff data is 
not primarily Government information which 
vitally affects the general public, but is more 
akin to a record in the files of the 
Government which is available through 
Freedom-of-Information-Act procedures. The 
data is not created at taxpayer expense, but 
is carrier data of business interest to only 
shippers and other carriers. The law and 
policy considerations which demand more 
widespread dissemination of government 
information do not appear to be applicable to 
ATFI data. See also other Commission 
reports on ATFI previously appearing in the 
Federal Register of December 22,1987 (52 FR 
48504), June 13,1988 (53 FR 22048) and 
December 29.1988 (53 FR 52785). 
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See also the Proposed Revisions to 
OMB Circular No. A-130 of April 29. 
1992 (57 FR 18296). 

In order to accommodate the 
utilization of tapes for the furnishing of 
databases other than the ATFI 
database, itself, a new paragraph (k) to 
§ 514.21 is added to provide for 
reasonable user charges for other data 
furnished on tape. The basis for the 
charge is essentially the same as for the 
ATFI database tapes, i.e., the cost of the 
tape itself. 

The Commission will revisit all user 
charges after sufficient experience is 
obtained. 

Section 514.91—OMB Control numbers 
assigned pursuant to the Paperwork 
Reduction Act 

The September 9.1991, proposed rule, 
at 56 FR 46054, contained the 
appropriate notice that the collection of 
information requirements contained 
therein had been submitted to OMB for 
review. On October 30.1991, no 
comments from the public had been 
received and OMB approved Part 514 
and Exhibit 1 thereto for use through 
September 3,1994. This was noted in the 
Supplemental Information to the final 
rule of December 2,1991 (56 FR 61165). 
which finalized § 514.91 and published 
the OMB-assigned control number of 
3072-0055. There was no complaint 
about the information-collection- 
requirement burdens or the 
Commission's estimates until the 
December 30,1991, comments to the 
proposed rule. 

The commenters, primarily JC, 
attacked the Commission’s September 
1991 estimate of "19 hours" per response 
as too low, but did not attempt to 
provide estimates of their own. Even 
now, there is little experience in 
formatting tariffs for Filing with ATFI, 
and accurate estimates continue to be 
scarce, either by the industry or the 
Commission. 

At about the same time that the 
proposed rule was issued in September 

1991, Crowley started converting and 
inputting tariffs into a system similar to 
that of the ATFI software. As of June 1, 

1992, Crowley has been the only filer of 
substantial tariff data and Crowley’s 
experience, as described in its statement 
at the oral comment session, appears to 
be the most reliable guideline to other 
tariff filers. It advised: 

Crowley publishes independent, or 
participates as a member of 42 different, 
tariffs that are presently on file with the 
FMC. We are converting all of these tariffs 
and inputting them into the electronic 
information system for accessibility by all 
Crowley personnel and for filing, where 


applicable, with the Federal Maritime 
Commission. 

In addition to the FMC tariffs. Crowley 
Maritime also is responsible for publishing 
ICC tariffs. These tariffs as well are being 
converted and input into the system for 
electronic dissemination to all Crowley users. 

Before automating Crowley’s tariffs, our 
internal distribution exceeded 1,100 hard 
copies throughout our network, at a cost of 
over $65,000 in expenses. Those expenses 
covered mailing, supplies, reproduction and 
nearly $570,000 for clerical posting and filing 
under these tariffs and maintaining the tariffs 
in an updated fashion. 

Once all of our tariffs are converted, this 
expense will be eliminated. We have 
converted over 16 tariffs, covering trade 
routes served by Crowley, between U.S. ports 
and points and locations in Central America, 
all Caribbean islands served by Crowley, and 
in the countries located in South America. 

The tariffs converted to date total 7,285 
pages: 9.513 commodity descriptions: 2,790 
rules: and nearly 66,000 tariff line items. Also 
418 tables. 202 location groups, and 3.600 
algorithms in the tariffs have been converted 
so far. The tariffs converted to date range in 
size between 60 pages and 1.400 pages; 10 our 
experience is that it takes approximately 320 
man hours to convert a tariff of 455 pages. 

Our cost is $2,400 per tariff, at an average 
cost per page of $5.27. 

Conversion of these tariffs is currently 
being performed by 12 temporary employees 
under the supervision of three supervisors 
and one director. The temporary employees 
are trained by the supervisors to perform 
harmonization of commodity descriptions, 
and input rule text and TLI creation ~ tariff 
line item creation. 

The construction and input of the 
algorithms are performed by the supervisors 
and the director responsible for the project. 
Having converted and harmonized 9,500 
commodity descriptions, we have had little 
problem in harmonizing to two digits, and 
often are able to harmonize to four and six 
digits. 

The built-in harmonization utility within 
the system is generally sufficient to 
categorize all types of commodities. If 
commodities do not fit within a single 
harmonized code number, they can be split 
into separate commodity descriptions, or 
listed under Chapter 99 for mixed 
commodities. 

Our experience with the construction of 
over 3.600 algorithms is that creating these 
algorithms requires the same thought process 
that is necessary in interpreting a rule or a 
charge today. Since the creation of this 
accessorial is permitted - is performed by 
pricing or other tariff management personnel, 
its application is consistent and does not 
require interpretation by other tariff users. 

The algorithm utilities provided by the 
system and in ATFI make it simple to select 
the WHEN and THEN application of the 
additional charge. It does not take a 
mathematical wizard Or any very trained 


10 For statistical purposes, including the estimates 
of burdens under the Paperwork Reduction Act. the 
Commission continues to use "100 pages" as the 
size of the average (or perhaps median) tariff. 


personnel to master the tables and the 
selections. 

As part of our conversion, we subject the 
converted tariff data to a rigorous proofing 
process. This proofing process, in fact, takes 
longer than the conversion itself. As part of 
our proofing process, we post audit (using the 
system) manually-rated bills. This allows us 
to pick out bugs in the conversion as well as 
identify in some cases bills that were rated 
incorrectly in the manual process. 

The converted tariffs that Crowley 
publishes were filed in page-based format 
compliant with existing regulations. We filed 
a page-based tariff using the system. The 
system we’re using is able to produce a page 
from the ATFI system. That tariff is filed with 
the Federal Maritime Commission, along with 
the prototype data. 

These tariffs are available to both the 
Commission and authorized, trained ATFI 
users and provide for comparison by the 
Commission and trained ATFI users the 
difference between a page and data. You can 
actually go into the system and compare the 
algorithms to the text algorithms that are 
outlined in the rules. You can compare the 
harmonized code in the item number of the 
tariff with the harmonized code in the 
system. The data in the system is as current 
as the filing of the paper tariff. 

This allows the Commission to train your 
examiners. It allows the general public 
access to ATFI data. You don’t have steel¬ 
toed work shoes, or other strange commodity 
descriptions, but a live tariff. It allows the 
Commission to streamline their examination 
process. 

The filing of the tariffs also allows the 
other carriers, conferences, and general 
public the ability to get into a live tariff that’s 
being used today to rate, bill and quote rates, 
and actually examine the harmonized codes 
that we have employed within our shop and 
examine the algorithms that we have created 
and have attached to the TLIs from the rules 
in the tariff. 

Since 1991 or December of 1991, converted 
tariffs have replaced paper tariffs within our 
network at Crowley. We presently have over 
150 users relying on the automated system to 
perform rate quotations, bill shipments, 
perform audits and many other tariff-related 
functions. These users access the data 
through a mainframe computer located at our 
headquarters in San Francisco. This 
computer receives daily updates from a 
publishing center in Jacksonville, Florida. 

Internally. Crowley has experienced the 
following improvements since implementing 
the automated system: Faster, more accurate 
rate quotations; faster distribution of tariff 
information and updates; reduced costs of 
paper distribution; elimination of clerical 
posting and filing on converted tariffs; less 
training and knowledge by tariff users. 

In the past, when it was required to train a 
tariff person, it would take at least three, 
four, several months to train tariff users from 
a page-based tariff. Today, with the 
automated system, we train tariff users for 
retrieval and quotation purposes in two days. 

It also creates standard formats. There is 
no difference between one conference's tariff 
and another conference’s tariff. Trade route 






Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36271 


tariffs will all be the same format and easy to 
understand. 

Crowley Maritime supports the Federal 
Maritime's decision to eliminate paper tariffs 
and automate the filing and retrieval of this 
information. 

The Commission can now say that its 
original, rough estimate was too low. 
Based upon Crowley’s experience (320 
man hours to convert a tariff of 455 
pages) under the requirements of the 
September 9,1991, proposed rule, the 
burden estimate for the average tariff of 
100 pages would have been 71 hours. 

The requirements of the proposed rule, 
however, have been further modified, 
resulting in a different estimate for 
producing the average tariff, as further 
described below. 

OMB CONTROL NUMBER: The 
collection of information requirements 
contained in this regulation have been 
approved by the Office of Management 
and Budget (“OMB”) under the 
provisions of the Paperwork Reduction 
Act of 1980, as amended, and have been 
assigned OMB control number 3072- 
0055. The first-year public reporting and 
conversion burden for this collection of 
information is estimated to average 75 
hours per response (tariff), including the 
time for reviewing instructions, 
searching existing data source, gathering 
and maintaining the data needed and 
completing and reviewing the collection 
of information. After the first year 
(during the second year), the burden of 
maintaining each (converted) tariff is 
estimated to average 70 hours. However, 
these estimates may ultimately prove to 
be high, given the expected substantial 
reductions in burden resulting from the 
elimination of the harmonized-code 
requirement, anticipated modification in 
the procedures for the electronic filing of 
the essential terms of service contracts, 
and other changes made in the Rule in 
response to industry's comments. For 
the third and subsequent years, the 
burden should be significantly less as a 
result of further experience with 
electronic filing. A supplemental SF-83 
(worksheet) statement is being 
forwarded to OMB to reflect the 
adjustments from the proposed rule. 
Comments regarding the revised burden 
estimates or any other aspect of this 
collection of information, including 
suggestions for further reducing the 
burdens, may be sent to: Norman W. 
Littlejohn, Director, Bureau of 
Administration, Federal Maritime 
Commission, Washington, D.C. 20573; 
and to the Office of Information and 
Regulatory Affairs, Attention: Desk 
Officer for the Federal Maritime 
Commission, Office of Management and 
Budget, Washington, D.C. 20503. 


Exhibit 1 to Part 514—ATFI User 
Registration Form 

The User Registration Form, FMC 63. 
Finalized in December 1991, is now 
further revised and instructions are 
added to accommodate the many types 
of authority requested, e.g., filing or 
retrievaL corporate or individual, new or 
amended. 

Cross References in Existing Parts 515, 
55a 580 and 581 

As previously indicated, once part 514 
is enacted in full, it is the Commission’s 
intention to cancel those parts of Title 
46 CFR which govern the filing of paper 
tariff pages because they will be 
unnecessary. Until then, however, 
electronic tariffs will be phased into the 
ATFI system by trade route, and certain 
filers still will be required to file tariffs 
in paper form. Accordingly, cross- 
references to part 514 are added to parts 
515, 550, 580 and 581 to indicate that the 
new part governs ATFI filings and to 
call BTCL about the phase-in schedule, 
if there are any questions. 

Although the Commission is not 
subject to the requirements of Executive 
Order 12291, dated February 17,1981, it 
has nonetheless reviewed the rule in 
terms of this Order and has determined 
that this rule is not a "major rule" 
because it will not result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries. 
Federal, state or local government 
agencies, or geographic regions; or 

(3) Significant adverse effect on 
competition, employment, investment, 
productivity, innovations, or of the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Chairman of the Commission 
certifies, pursuant to 5 605(b) of the 
Regulatory Flexibility Act 5 U.S.C. 
605(b), that this rule will not have a 
significant economic impact on a 
substantial number of small entities, 
including small businesses, small 
organizational units or small 
government jurisdictions. ATFI will not 
have a significant economic impact on a 
substantial number of small businesses 
because such firms that have 
traditionally used third party vendors or 
directly contacted carriers for rate 
information will most likely continue to 
use the same sources. Any residual 
ATFI usage on the part of small entities 
will be limited and will not involve a 
substantial number of small entities. 


List of Subjects 

46 CFR Part 514 

Barges, Cargo, Cargo vessels, Exports, 
Fees and user charges, Freight, Harbors, 
Imports, Maritime carriers, Motor 
carriers. Ports, Rates and fares, 

Reporting and record keeping 
requirements. Surety bonds. Trucks, 
Water carriers. Waterfront facilities. 
Water transportation. 

46 CFR Part 515 

Barges; Cargo; Cargo vessels; Exports; 
Freight; Harbors; Imports; Maritime 
carriers; Motor carriers; Ports; Rates and 
fares; Reporting and record keeping 
requirements: Trucks; Water carriers; 
Waterfront facilities; Water 
transportation. 

46 CFR Part 550 

Barges; Cargo; Cargo vessels; Freight; 
Exports; Harbors; Imports; Maritime 
carriers; Rates; Reporting and record 
keeping requirements; Water carriers; 
Water transportation. 

46 CFR Part 580 

Cargo; Cargo vessels; Freight; Exports; 
Harbors; Imports; Maritime carriers; 
Rates; Reporting and record keeping 
requirements; Surety bonds; Water 
carriers; Water transportation. 

46 CFR Part 561 

Cargo; Cargo vessels; Exports; Freight; 
Imports; Maritime Carriers; Rates; 
Reporting and record keeping 
requirements; Surety bonds; Water 
carriers; Water transportation. 

For the reasons set forth in the 
preamble, and pursuant to 5 U.S.C. 552 
and 553; 31 U.S.C 9701; 46 U.S.C. app. 
804, 812, 814-817(a), 820, 833a, 841a, 843, 
844, 845, 845a, 845b, 847,1702-1705, 
1707-1709.1712,1714-1716,1718 and 
1722; and S 2(b) of Public Law 101-92, 
the Federal Maritime Commission 
amends title 46, chapter IV. Code of 
Federal Regulations, as follows: 

1. Part 514 is revised to read as 
follows: 

PART 514—TARIFFS AND SERVICE 
CONTRACTS 

Subpart A—General Provisions 

Sec. 

514.1 Scope, purpose, requirements and 
penalties. 

514.2 Definitions. 

514.3 Exemptions and exclusions. 

514.4 Content, filing and cancellation of 
tariff material; general. 

514.5 [Reserved] 
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See. 

514.6 [Reserved! 

Subpart B—Service Contracts 

514.7 Service contracts in foreign commerce. 

Subpart C—Form, Content and Use of Tariff 
Data 

514.8 Electronic filing. 

514.9 Filing/Amendment codes and required 
notice periods. 

514.10 Other items used throughout ATFI. 

514.11 Organization and tariff records; tariff 
scope. 

514.12 Governing and general reference 
tariffs. 

514.13 Commodities and tariff line items 
(“TUs”). 

514.14 [Reserved] 

514.15 Tariff Rules. 

514.16 [Reserved] 

514.17 Essential terms of service contracts 
in foreign commerce. 

514.18 Special permission. 

514.19 Suspension of tariff matter. 

514.20 Retrieval. 

514.21 User charges. 

514.91 OMB control numbers assigned 
. pursuant to the Paperwork Reduction 
Act. 

Exhibit 1 to Part 514— ATFI User Registration 
Form 

Authority: 5 U.S.C 552 and 553; 31 U.S.C. 
9701:46 U.S.C. app. 804, 812. 814-817(a). 820. 
833a. 841a. 843. 844, 845. 845a. 845b. 847,1702- 
1705.1707-1709.1712,1714-1716,1718 and 
1722; and sec. 2(b) of Pub.L. 101-92.103 Stat. 
601. 

Subpart A—General Provisions 

§ 514.1 Scope, purpose, requirements and 
penalties. 

(a) Scope. The regulations of this part 
govern: 

(1) The publication and filing of 
tariffs, as well as service contracts and 
their essential terms, covering the 
transportation of property performed by 
common carriers in the foreign 
commerce of the United States and by 
combinations of such common carriers, 
including through transportation offered 
in conjunction with one or more carriers 
not otherwise subject to the Shipping 
Act of 1984 (46 U.S.C. app. 1702. et seq.). 

(2) The publication, filing, and posting 
of tariffs for the transportation of 
property or passengers performed by 
common carriers by water in interstate 
commerce which are subject to the 
Shipping Act. 1916, as amended (46 
U.S.C. app. 801, et seq.), including 
through transportation offered in 
conjunction with one or more common 
carriers not subject to said Shipping Act. 

(3) The filing of terminal tariffs by 
persons engaged in carrying on the 
business of furnishing wharfage, dock, 
warehouse or other terminal facilities 
within the United States or a 
commonwealth, territory, or possession 


thereof, in connection with a common 
carrier by water in the foreign or 
domestic offshore commerce of the 
United States. 

(4) The filing of tariffs by terminal 
barge operators in Pacific Slope States 
in the foreign and domestic commerce of 
the United States. See 5 514.3(a)(7). 

(5) The formatting of tariff materials 
for electronic Filing, processing and 
retrieval. 

(b) Purpose. The tariff format and 
content requirements of this part reflect 
the Commission's responsibilities in 
identifying and preventing unreasonable 
preference or prejudice and unjust 
discrimination pursuant to section 10 of 
the Shipping Act of 1984. The purposes 
of this part are also to enable the 
Commission to: 

(1) Discharge its responsibilities under 
section 17 of the Shipping Act, 1916 and 
section 10 of the Shipping Act of 1984, 
by keeping informed of practices, rates 
and charges related thereto, instituted 
and to be instituted by marine terminals, 
and by keeping the public informed of 
such practices. 

(2) Determine, through the use of 
information obtained under this part, the 
propriety of the level of rates, fares, 
charges, and practices demanded, 
charged, collected or observed by 
carriers in the domestic offshore 
commerce of the United States under the 
Shipping Act, 1916, as amended by the 
Intercoastal Shipping Act, 1933 (46 
U.S.C. app. 843, et seq.). 

(3) Facilitate, by electronic means, the 
filing, processing and retrieval of tariff 
materials to better promote the 
waterborne commerce of the United 
States. 

(c) Basic requirements. Unless 
exempted or excluded under § 514.3. 
and as augmented by § 514.8(k)(l), the 
following are the basic requirements 
under this part: 

( 1 ) Foreign commerce of the United 
States, (i) Section 8 of the Shipping Act 
of 1984 requires common carriers and 
conferences of such common carriers to 
file with the Commission and keep open 
to public inspection, tariffs showing all 
rates, charges, classifications, Tariff 
Rules and practices for transportation 
between U.S. and foreign ports and 
between points on any through route 
which is established. These regulations 
implement this requirement and, in 
addition, the requirements of sections 9, 
10 and 16 of the Shipping Act of 1984. 

(ii) Service contracts and their 
essential terms are also required to be 
filed by the 1984 Act and shall apply 
only to transportation of cargo moving 
from, to or through a United States port 
in the foreign commerce of the United 
States. 


(iii) Anti-rebate certification. (A) An 
anti-rebating certification shall be filed 
in paper format, as prescribed by part 
582 of this chapter, by every common 
carrier in foreign commerce as a 
prerequisite to obtaining password 
authority to file its initial tariff under 
this part, and on each succeeding 
December 31. Except for the initial 
certification, the certification filed on 
each succeeding December 31 shall be 
valid for the calendar year following the 
December 31 filing date. 

(B) Failure of a common carrier to file 
an anti-rebate certification before filing 
initial tariffs, as required by this part 
and part 582 of this chapter, shall result 
in withholding or suspension of any 
filing authorization and rejection of that 
carrier’s proposed tariff(s). 

(C) Any common carrier who fails to 
file an annual anti-rebate certification 
as required by part 582 of this chapter 
will be notified by Federal Register 
publication and by certified mail that if. 
within forty-five (45) days from the date 
the certified notice is mailed, the 
common carrier does not either 
establish that the required anti-rebate 
certification was filed in accordance 
with this part and part 582 of this 
chapter, or file the required anti-rebate 
certification, its tariff(s) will be canceled 
and attempted filings rejected. 

(D) In the event common carrier rates 
are published in one or more conference 
tariffs, the name of every common 
carrier who did not file an anti-rebate 
certification will be stricken from the list 
of carriers participating in those 
conference tariffs. 

(E) The tariffs) of any common carrier 
who files an anti-rebate certification 
after December 31 but before the end of 
the forty-five (45) days’ notice period 
will not be canceled; however, the 
common carrier will be subject to civil 
penalties as provided in parts 505 and 
582 of this chapter. After the forty-five 
(45) days, any common carrier that does 
not have an anti-rebate certification on 
file with the Commission will be notified 
by Federal Register publication and 
certified mail, return receipt requested, 
that its tariff(s) have been canceled 
and/or its name has been stricken from 
conference tariffs). 

( 2 ) Domestic offshore commerce of the 
United States under the Shipping Act, 
1916 and the Intercoastal Shipping Act , 
1933 . (i) Every domestic offshore carrier 
shall file with the Commission and keep 
open to public inspection, tariffs 
showing its actual rates, fares and 
charges for or in connection with 
transportation between all points on its 
own route, and all points on any through 
route established in conjunction with 





Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36273 


other carriers. Such tariffs shall plainly 
show the places between which freight 
or passengers will be carried and shall 
contain any classification of freight and 
passenger accommodations affecting or 
determining the rates applicable to such 
transportation and shall state separately 
each terminal or other charge, privilege, 
or facility granted or allowed to shippers 
or passengers and any Tariff Rules or 
regulations which in anywise change, 
affect, or determine any part of the total 
rates, fares or charges assessed or the 
value of service rendered to consignors, 
consignees or passengers. 

(ii) Only tariffs of persons engaged in 
common carriage by water may be filed. 
Common carriers subject to the Shipping 
Act, 1916. are those vessel operating and 
non-vessel-operating carriers providing 
transportation by water between: 

(A) Any of the 48 contiguous states or 
the District of Columbia and Alaska or 
Hawaii; 

(B) Any state or the District of 
Columbia and any territory, 
commonwealth, possession or district 
(excluding the District of Columbia); 

(C) Alaska and Hawaii; 

(D) Any territory, commonwealth, 
possession or district (excluding the 
District of Columbia) and any other such 
territory, commonwealth, possession, or 
district; and 

(E) Places in the same district, 
territory, commonwealth or possession 
(excluding the District of Columbia), and 
which are not solely engaged in 
transportation subject to the jurisdiction 
of the Interstate Commerce Commission 
under 49 U.S.C. Chapter 105. 

(3) Both foreign and domestic offshore 
commerce—(\) Terminal operators. (A) 
Every person carrying on the business of 
furnishing wharfage, dock, warehouse, 
or other terminal facilities as described 
in paragraph (a)(3) of this section, 
including, but not limited to terminals 
owned or operated by States and their 
political subdivisions: railroads who 
perform port terminal services not 
covered by their line haul rates; common 
carriers who perform port terminal 
services: and warehousemen who 
operate port terminal facilities, shall file, 
and shall keep open for inspection at all 
their places of business, a schedule or 
tariff showing all their rates, charges, 
Tariff Rules, and regulations relating to 
or connected with the receiving, 
handling, storing, and/or delivering of 
property at their terminal facilities, 

(B) Every tariff or tariff change shall 
be filed on or before its effective date, 
except as required by Commission 
Order or by agreements approved 
pursuant to section 15 of the Shipping 
Act. 1916 and/or effective under section 
6 of the Shipping Act of 1984, and be 


kept open for public inspection as 
provided in paragraph (c)(3)(i)(A) of this 
section. 

(C) Persons who file tariffs pursuant 
to requirements of Commission Orders 
or agreements, approved under section 
15 of the Shipping Act. 1916 and/or 
effective under section 6 of the Shipping 
Act of 1984, are not relieved of such 
requirements by this part. 

(ii) [Reserved] 

(4) Electronic filing. All tariffs filed 
under this part shall be properly 
formatted as provided in this part and in 
the ATFI "Batch Filing Guide,” under 
§ 514.8(c)(3). 

(d) Rejection of tariff data. (1) 
Acceptance of tariff matter does not 
establish the legality of the rates and 
practices described therein. The mere 
filing of a tariff does not excuse the 
tariff owner or publisher from the 
obligations of the 1916,1933 or 1984 Acts 
or this chapter, regardless of whether 
these obligations preceded or followed 
the filing of the tariff in question. 

(2) Any tariff matter submitted for 
filing, including service contracts and 
their essential terms, which fails in any 
respect to conform with the applicable 
shipping statutes, with the provisions of 
this part, or with a Commission Order, is 
subject to rejection or partial rejection 
after filing. Cause for rejection includes 
failure of the filing domestic offshore 
carrier to comply with the provisions of 
Rule 67 of the Commission’s Rules of 
Practice and Procedure (46 CFR 502.67) 
and/or part 552 of this chapter. 

(3) Notices of rejection, with reasons 
therefor, will be made available to filers 
through electronic mail and, if not 
accessed by the filer within a certain 
period of time, will be sent by regular 
U.S. mail. For service contracts and/or 
essential terths, the Commission may 
also notify the filing party of the 
Commission’s intent to reject within 20 
days of filing. See § 514.7(g). (Note: 

There will be no notice of rejection for 
attempted filings which are not accepted 
into the system because they are not 
syntactically correct for processing.) 

(4) Upon rejection, rejected tariff 
matter is void and its use is unlawful. 

(5) After rejection, the filer is 
responsible for putting its tariff in order. 
See § 514.9(b)(19)(iv). 

(6) The "Status” function on many 
ATFI screens displays a pop-up window 
that shows the status of a filed tariff 
item, including a code that identifies 
whether it was accepted or rejected, a 
description of the code, and comments 
entered by an FMC Examiner regarding 
a rejected item. 

(e) Penalties; suspension of tariff 
material. (1) Operating without an 
effective tariff on file with the 


Commission or charging rates not in 
conformance with such a tariff is 
unlawful. 

(2) Foreign commerce. Pursuant to 
section 13 of the Shipping Act of 1984, 
operating without an effective tariff on 
file or charging rates not in conformance 
with such a tariff is subject to a civil 
penalty of not more than $5,000 for each 
violation unless the violation was 
willfully and knowingly committed, in 
which case the amount of civil penalty 
may not exceed $25,000 for each 
violation. Each day of a continuing 
violation constitutes a separate offense. 
Additionally, the Commission may 
suspend any or all tariffs of the common 
carrier, or that common carrier’s right to 
use any or all tariffs of conferences of 
which it is a member, for a period not to 
exceed 12 months. See § 514.19. 

(3) Domestic offshore commerce, (i) 
The Commission may at any time direct 
the cancellation of tariff matter which 
does not conform to the 1916 Act or this 
part. See § 514.19. 

(ii) Violations of the provisions of this 
part are subject to a civil penalty of not 
more than $1,000 for each day such 
violation continues. 

§514.2 Definitions. 

The following definitions (in 
alphabetical order) shall apply to the 
regulations of this part and to all tariffs 
and service contracts filed pursuant to 
them, unless otherwise indicated by the 
context of this part. 

Alternate port service means 
substituted service whereby the vessel- 
operating carrier for whom the tariff 
object is filed uses someone else to 
perform the transportation between the 
port of ultimate origin or destination and 
another port at which the vessel 
operating carrier actually calls for 
pickup or delivery. See also "substituted 
service” and § 514.15(b)(1). 

Amendment means any change, 
alteration, correction or modification of 
an existing tariff. 

Assessorial (accessorial) means a 
particular service or condition, other 
than the basic transportation, which is 
usually described in a commodity 
description, TU, or Tariff Rule, and for 
which a charge may be added to the 
basic ocean freight rate. See § 514.10(d). 

Assessorial charge means the amount 
determined for an assessorial service or 
condition that is added to the basic 
ocean freight rate. See § 514.10(d). 

Assessorial charge calculation means 
an algorithmic representation of the 
conditions and mathematical steps 
necessary to calculate an assessorial 
charge. 
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Associative check means an 
automated comparative check of data 
filed with ATFI to check for logical 
conformity with Commission tariff filing 
rules and previously filed tariff matter. 
See 8 514.8(n)(l)(iii). 

ATFI means the Commission’s 
Automated Tariff Filing and Information 
System, a computer-based system for 
creating, filing, processing and retrieving 
ocean freight and terminal tariffs and 
the essential terms of service contracts. 

A vailability (period of) means the 
process of offering essential terms of a 
service contract to all similarly situated 
shippers who can accept them for the 
purpose of entering their own service 
contract (for a period of 30 days or 
more). See 5 514.17(d)(3). 

Batch filing means the process by 
which a tariff filer can transmit to the 
Commission tariff matter which has 
been created on the filer's own 
computer. (Also see “on-line batch 
filing," “in-bulk batch filing" and "tape 
batch filing"). See § 514.8 (c). (d)(3), and 
0 ). 

Batch Filing Guide means an ATFI 
user document available upon request 
from the Commission, which defines the 
procedures and technical requirements 
for batch filing. See 5 514.8(d)(3). 

BTCL means the Commission's 
Bureau of Tariffs, Certification and 
Licensing. 

Bulk cargo means cargo that is loaded 
and carried in bulk without mark or 
count, in a loose unpackaged form, 
having homogeneous characteristics. 
Bulk cargo loaded into intermodal 
equipment except LASH or Sea bee 
barges, is subject to mark and count and 
is, therefore, subject to the tariff filing 
requirements of this part. 

Checking means the service of 
counting and checking cargo against 
appropriate documents for the account 
of the cargo or the vessel, or other 
person requesting same. See "terminal 
services." See § 514-15(b)(23). 

Chemical parcel tanker. See "common 
carrier." 

Co-loading (foreign commerce) means 
the combining of cargo, in the import or 
export commerce of the United States, 
by two or more NVOCCs for tendering 
to an ocean carrier under the name of 
one or more of the NVOCCs. See 
8 514.15(b)(14). 

Combination rate means a freight rate 
for a particular shipment, which is 
computed by the addition of a TL1 for a 
movement to or from a port, combined 
with freight charge(s) to or from other 
point(s) on the same route«See also: 
“through rate." See 8 514.15(b)(1). 

Commission means the Federal 
Maritime Commission. 


Commodity description means a 
comprehensive description of a 
commodity listed in a tariff, including a 
brief definition of the commodity, any 
applicable assessorial charges, and the 
commodity index entries by which the 
commodity is referenced. See 
§ 514.13(a). 

Commodity description number 
means a 10-digit number used to identify 
a commodity description. See 
8 514.13(a). 

Commodity index means an index of 
the commodity descriptions contained in 
a tariff. See 8 514.13(a). 

Commodity rates means rates for 
shipping to or from specific locations a 
commodity or commodities specifically 
named or described in the tariff in which 
the rate or rates are published. See 
8 514.13(a). 

Common carrier or carrier (foreign 
commerce) means a person holding 
itself out to the general public to provide 
transportation by water of cargo 
between the United States and a foreign 
country for compensation that: 

(1) Assumes responsibility for the 
transportation from port or point of 
receipt to the port or point of 
destination; and 

(2) Utilizes, for all or part of that 
transportation, a vessel operating on the 
high seas or the Great Lakes between a 
port in the United States and a port in a 
foreign country, except that the term 
does not include a common carrier 
engaged in ocean transportation by ferry 
boat, ocean tramp, or chemical parcel 
tanker. 

As used in this paragraph, “chemical 
parcei-tanker" means a vessel whose 
cargo-carrying capability consists of 
individual cargo tanks for bulk 
chemicals that are a permanent part of 
the vessel, thut have segregation 
capability with piping systems to permit 
simultaneous carriage of several bulk 
chemical cargoes with minimum risk of 
cross-contamination, and that has a 
valid certificate of fitness under the 
International Maritime Organization 
Code for the Construction and 
Equipment of Ships Carrying Dangerous 
Chemicals in Bulk. 

Conference means an association of 
ocean common carriers permitted, 
pursuant to an approved or effective 
agreement, to engage in concerted 
activity and to utilize a common tariff. 
The term shall also include any 
association of ocean common carriers 
which is permitted, pursuant to an 
effective agreement, to fix rates and to 
enter into service contracts, but the term 
does not include a joint service, 
consortium, pooling, sailing or 
transshipment agreement. For the term 
“marine terminal conference 


(agreement)," see 8 514.3(a)(8) and 
85 560.307(b) and 572.307(b) of this 
chapter. 

Conformity checks means all types of 
system checks to determine compliance 
with the criteria of syntax checks (data 
form and format), validity checks 
(reference tables' entries), and 
associative checks. 

Consignee means the recipient of 
cai^o from a shipper, the person to 
whom a transported commodity is to be 
delivered. 

Container means a demountable and 
reusable freight-carrying unit designed 
to be transported by different modes of 
transportation and having construction, 
fittings, and fastenings able to 
withstand, without permanent distortion 
or additional exterior packaging or 
containment the normal stresses that 
apply on continuous all-water and 
intermodal transportation. The term 
includes dry cargo, ventilated, insulated, 
refrigerated, flat rack, vehicle rack, 
liquid tank, and open-top containers 
without chassis, but does not include 
crates, boxes or pallets. 

Contract party means any party 
signing a service contract as a common 
carrier, conference, shipper or shippers' 
association. See 88 514.7 and 514.17. 

Controlled common carrier means an 
ocean common carrier that is. or whose 
operating assets are, directly or 
indirectly owned or controlled by the 
government under whose registry the 
vessels of the common carrier operate; 
ownership or control by a government 
shall be deemed to exist with respect to 
any common carrier if: 

(1) A majority portion of the interest 
in the common carrier is owned or 
controlled in any manner by that 
government, by any agency thereof, or 
by any public or private person 
controlled by that government; or 

(2) That government has the right to 
appoint or disapprove the appointment 
of a majority of the directors, the chief 
operating officer or the chief executive 
officer of the common carrier. See 

§8 514.3(a)(2); 514.3(b); 514.4(c); 514.9(b); 
and 514.13(b)(7). 

Data Element Dictionary (DED) m 
means a list of the data fields and the 
values, terms, and expressions 
allowable for each field. The ATFI- 
specific Data Element Dictionary is a 
section in the ATFI “Batch Filing 
Guide." See 8 514.8(d)(3). 

Destination scope means a location 
group in a tariff detailing the allowable 
destinations for TUs defined in that 
tariff. See 88 514.11(b)(10) and 514.13(b). 

Dockage means the charge assessed 
against a vessel for berthing at a wharf, 
pier, bulkhead structure, or bank or for 
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mooring to a vessel so berthed. See also 
“terminal services/* 

Domestic offshore carrier means a 
carrier engaged in the transportation by 
water of cargo and/or passengers on the 
high seas or the Great Lakes on regular 
routes from port to port between Alaska, 
Hawaii, a Territory, District or 
possession of the United States and any 
other State, Territory, District or 
possession of the United States, or 
between places in the same Territory, 
District or possession. See 
§ 514.1(c}(2)(ii). 

Domestic offshore commerce means 
commerce that may be engaged in by 
domestic offshore carriers. See 
§ 514.1(c](2)(ii). 

Domestic offshore tariff means a tariff 
of port to port rates for transporting in 
domestic offshore commerce. 

Dummy algorithm. See “null linkage/’ 

Edit checks. See “conformity checks/* 

Effective date means the date (12:01 
a.m.) upon which a filed tariff or tariff 
element is scheduled to go into effect by 
the filer. See §§ 514.9(a) and 514.10(a)(3). 

Equipment interchange agreement 
means a sample agreement which 
includes the general terms and 
conditions affecting cost (e.g., 
maintenance and repair requirements, 
insurance obligations, pickup or drop off 
charges and services such as tracing and 
replenishing fuel or refrigerant for reefer 
containers) that govern the use of 
carrier-provided equipment following 
interchange, including cargo containers, 
trailers and chassis. It also includes the 
standard free time allowed, and 
detention or similar charges assessed. 
See §§ 514.3(a)(1) and 514.15(b)(21). 

Equipment interchange Tariff Rule or 
Equipment interchange tariff means 
either a Tariff Rule or general reference 
tariff which contains the terms and 
conditions, including standard free time 
and charges, governing the use of carrier 
equipment following interchange, and 
may incorporate an equipment 
interchange agreement and the filer's 
exceptions thereto. See §§ 514.12(c)(3) 
and 514.15(b)(21). 

Essential terms. See “statement of 
essential terms." 

Essential terms publication means the 
single publication which is maintained 
by each carrier or conference for service 
contract(s) and which contains 
statements of essential terms for every 
such contract. See § 514.17(b). 

Expiration date means the last day, 
after which the entire tariff or tariff 
element (e.g., TU) is no longer in effect. 
See “thru date" and § 514.10(a). 

File or filing (of service contracts) 
means actual receipt at the 
Commission's Washington, DC offices. 
See 5 514.7. 


File or filing (of tariff matter) means 
the electronic entering of tariff matter 
into the ATFI computer after receipt by 
electronic means or physical delivery of 
magnetic tape(s). See § 514.8(c). 

Filing date (established by the ATFI 
system) means the date any tariff matter 
is electronically transmitted to and 
entered into the system as a successful 
transmission, or physically delivered to 
a designated location(s) and date-time 
stamped. See §§ 514.8(c) and 
514.10(a)(2). 

FMC examiner means an employee of 
the Commission who reviews tariffs to 
ensure that they conform to the shipping 
statutes and the regulations set by the 
Commission. 

Foreign commerce means that 
commerce under the jurisdiction of the 
1984 Act. 

Forest products means forest products 
in an unfinished or semifinished state 
that require special handling moving in 
lot sizes too large for a container, 
including, but not limited to, lumber in 
bundles, rough timber, ties, poles, piling, 
laminated beams, bundled siding, 
bundled plywood, bundled core stock or 
veneers, bundled particle or fiber 
boards, bundled hardwood, wood pulp 
in rolls, wood pulp in unitized bales, 
paper board in rolls and paper in rolls. 
See §§ 514.3(b)(1) and 514.7(c). 

Free time means the specified period 
during which cargo may occupy space 
assigned to it on terminal property free 
of wharf demurrage or terminal storage 
charges immediately prior to the loading 
or subsequent to the discharge of such 
cargo on or off the vessel. See “terminal 
services" and 5 514.15(b)(23). “Free 
time" is also accorded to cargo at 
destination rail terminals and 
destination motor terminals located at 
inland points, as well as at container 
freight stations and other off-dock 
delivery points removed from the 
terminal. Additionally, “free time" is a 
term commonly used in connection with 
use of carrier equipment at both origin 
and destination under, for example, 
equipment interchange tariffs. 

Freight forwarder. See “ocean freight 
forwarder." 

General decrease (domestic offshore 
commerce) means any change in rates, 
fares, or charges which will: 

(1) Result in a decrease in not less 
than 50 percent of the total rate, fare, or 
charge items in the tariffs per trade of 
any carrier; and 

(2) Directly result in a decrease in 
gross revenues of said carrier for the 
particular trade of not less than 3 
percent. See 5 514.9(b)(7). 

General increase (domestic offshore 
commerce) means any change in rates, 
fares, or charges which will: 


(1) Result in an increase in not less 
than 50 percent of the total rate, fare, or 
charge items in the tariffs per trade of 
any carrier; and 

(2) Directly result in an increase in 
gross revenues of said carrier for the 
particular trade of not less than 3 
percent. See § 514.9(b)(7). 

Geographic area means the general 
location from which and/or to which 
cargo subject to a service contract will 
move in through service. See § 514.17. 

Handling means the service of 
physically moving cargo between point 
of rest and any place on the terminal 
facility, other than the end of ship’s 
tackle. See “terminal services” and 
§ 514.15(b)(23). 

Harmonized Code means the coding 
provisions of the Harmonized System. 
See § 514.13(a). 

Harmonized System means the 
"International Convention on the 
Harmonized Commodity Description 
and Coding System," which may be 
obtained from the Customs Cooperation 
Council (“CCC") in Brussels, Belgium, or 
any of its authorized distributors. See 
§ 514.13(a). 

Heavy lift means the service of 
providing heavy lift cranes and 
equipment for lifting cargo. See 
“terminal services" and § 514.15 (b)(4) 
and (b)(23). 

In-bulk batch filing means batch filing 
by tariff publishers using the ATFI 
transaction sets to create files on 
_ magnetic tape for physical delivery to 
the Commission’s ATFI Computer 
Center. Also referred to as tape batch 
filing. See § 514.8(c)(3). 

Inland point means any city and 
associated state/province, country, U.S. 
ZIP code, or U.S. ZIP code range, which 
lies beyond port terminal areas. (A city 
may share the name of a port: the 
immediate ship-side and terminal area is 
the port, but the rest of the city is 
considered an inland point.) See 
§ 514.15(b)(1). 

Inland rate means a rate specified 
from/to an ocean port to/from an inland 
point, for specified modes of overland 
transportation. See § 514.15(b)(1). 

Inland rate table means a structured 
matrix of geographic inland locations 
(points, U.S. ZIP code ranges, etc.) on 
one axis and transportation modes 
(truck, rail, etc.) on the other axis, with 
the inland rates specified at the matrix 
row and column intersections. See 
S 514.15(b)(1). 

Interactive filing means the process 
by which a tariff filer accesses the ATFI 
system via dial-up, using 
telecommunications links, a modem and 
terminal, and interacts with the system 
on a transaction by transaction basis to 
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retrieve its own tariff information, 
create tariff filings, and verify previous 
filings. See $ 514.8(c)(1). 

Interactive retrieval means the 
process by which any member of the 
public accesses the ATFI system via 
dial-up connection, using 
telecommunications links, a modem and 
a terminal, and interacts with the 
system on a transaction-by-transaction 
basis to retrieve tariff matter of carriers, 
conferences and terminal operators 
which has been filed in the ATFI 
database. See § 514.20. 

Intermodai transportation means 
continuous transportation involving 
more than one mode of service, (e.g.. 
ship, rail, motor, air), for pickup and/or 
delivery at a point beyond the area of 
the port at which the vessel calls. The 
term “intermodai transportation’' can 
apply to “through transportation (at 
through rates)” or transportation on 
through routes using combination rates. 
See § 514.15(b)(1). 

Joint rates means rates or charges 
established by two or more common 
carriers for ocean transportation over 
the combined routes of such common 
carriers. See § 514.15(b)(1). 

Loading and unloading means the 
service of loading or unloading cargo 
between any place on the terminal and 
railroad cars, trucks, lighters or barges 
or any other means of conveyance to or 
from the terminal facility. See “terminal 
services” and 5 514.15(b)(23). 

Local rates means rates or charges for 
transportation over the route of a single 
common carrier (or any one common 
carrier participating in a conference 
tariff), the application of which is not 
contingent upon a prior or subsequent 
movement. See § 514.15(b)(1). 

Location group means a logical 
collection of geographic points, ports, 
states/provinces, countries, or 
combinations thereof, which is primarily 
used to identify, by location group name, 
a group that may represent tariff origin 
and/or destination scope and TU origin 
and/or destination. See 55 514.10(b) and 
514.11(b)(10). 

I*og in or log on means entering the 
ATFI system to perform functions such 
as filing or retrieving, and requires 
certain formalities, such as password, 

ID. etc. See 5 514.8(f). 

Log off or log out means exiting the 
ATFI system after the user is finished 
with functions such as filing or 
retrieving. Automatic log off or logout 
can occur after certain periods of time. 
See 5 514.20(c)(2). 

Loyalty contract (foreign commerce) 
means a contract with an ocean 
common carrier or conference, other 
than a service contract or contract 
based upon time-volume rates, by which 


a shipper obtains lower rates by 
committing all or a fixed portion of its 
cargo to that carrier or conference. See 
5 514.15(b)(27). 

Marine terminal services agreement 
means an agreement as defined in 
5 560.308(a) or 5 572.310(a). See 
5 514.3(a)(8). 

1964 Act means the Shipping Act of 
1984. 

1916 Act means the Shipping Act. 
1916, as amended (including the 
Intercoastal Shipping Act, 1933, and the 
Transportation Act of 1940). 

Non-vessel-operating common carrier 
(or NVOCC) (foreign commerce) means 
a common carrier that does not operate 
the vessels by which the ocean 
transportation is provided and is a 
shipper in its relationship with an ocean 
common carrier. 

Null linkage or dummy algorithm 
means a functionality to label and link 
assessorial charges in full-text format to 
ATFI objects, such as TLIs and 
commodities. See 5 514.10(d). 

Ocean common carrier (foreign 
commerce) means a vessel-operating 
common carrier; but the term does not 
include one engaged in ocean 
transportation by ferry boat or ocean 
tramp. 

Ocean freight forwarder (foreign 
commerce) means a person in the 
United States that; 

(1) Dispatches shipments from the 
United States via common carriers and 
J>ooks or otherwise arranges space for 
those shipments on behalf of shippers; 
and 

(2) Processes the documentation or 
performs related activities incident to 
those shipments. 

On-line batch filing means the 
process by which a filer transmits tariff 
information, properly formatted in 
accordance with published ATFI 
transaction set formats, to the ATFI 
system as a “batch” of transactions via 
dial-up telecommunications links from 
its own computer. See 5 514.8(c)(2). 

Open for public inspection means the 
maintenance, in electronic or paper 
form, of a complete and current set of 
the tariffs used by a common carrier, 
conference or terminal operator, or to 
which it is a party, in its office(s). See 
5 514.8(k). 

Open rate (foreign commerce) means 
a rate on a specified commodity or 
commodities over which a conference 
relinquishes or suspends its ratemaking 
authority, in whole or in part, thereby 
permitting each individual ocean 
common carrier member of the 
conference to fix its own rate on such 
commodity or commodities. See 
55 514.13(b)(19) and 514.15(b)(15). 


Organization name means an entity’s 
name on file with the Commission and 
for which the Commission assigns an 
organization number. See 5 514.11(a). 

Organization record means 
information regarding an entity, 
including its name, address, 
organization number, carrier type, and 
the filing and effective dates of the 
organization record. See 5 514.11(a). 

Origin scope means a location group 
defining the geographic range of cargo 
origins covered by a tariff. See 
55 514.11(b)(10) and 514.13(b). 

Owner (of tariff material) means the 
carrier, conference or terminal 
establishing the rates and charges in 
tariff material and on whose behalf the 
tariff material is filed. See “publisher 
(tariff}.” 

Page-based tariff means the 
traditional type of tariff in which rates 
are listed on the pages of a paper 
document See 5 514.8(k)(2). 

Person includes individuals, firms, 
partnerships, associations, companies, 
corporations, joint stock associations, 
trustees, receivers, agents, assignees 
and personal representatives. 

Point of rest means that area on the 
terminal facility which is assigned for 
the receipt of inbound cargo from the 
ship and from which inbound cargo may 
be delivered to the consignee, and that 
area which is assigned for the receipt of 
outbound cargo from shippers for vessel 
loading. See 5 514.15(b)(23). 

Port means a place at which a 
common carrier originates or terminates 
(by transshipment or otherwise) its 
actual ocean carriage of cargo or 
passengers as to any particular 
transportation movement. See 
55 514.15(b)(1). (b)(13) and (b)(23). 

Port range means those ports in the 
country of loading or unloading of 
service contract cargo that are regularly 
served by the contracting carrier or 
conference, as specified in its tariff of 
general applicability, even if the 
contract itself contemplates use of but a 
single port within that range. See 
55 514.7 and 514.17. 

Port terminal facilities means one or 
more structures comprising a terminal 
unit, which include, but are not limited 
to wharves, warehouses, covered and/ 
or open storage spaces, cold storage 
plants, grain elevators and/or bulk 
cargo loading and/or unloading 
structures, landings, and receiving 
stations, used for the transmission, care 
and convenience of cargo and/or 
passengers in the interchange of same 
between land and water carriers or 
between two water carriers. See 
5 514.15(b)(23). 
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Post, posted posting (of tariff 
matter--domestic offshore commerce) 
means the maintenance of a complete, 
up-to-date tariff, in electronic or paper 
form, at the office(s) of each carrier 
party to the tariff under conditions 
assuring its availability for inspection 
by members of the public. See 5 514.8(k). 

Practices. See “tariff.’* 

Project rates means rates applicable 
to the transportation of materials and 
equipment to be employed in the 
construction or development of a named 
facility used for a major governmental, 
charitable, manufacturing, resource 
exploitation, public utility or public 
service purpose, and also including 
disaster relief projects. See 
§ 514.13(a)(5). 

Proportional rates means rates or 
charges assessed by a common carrier 
for transportation services, the 
application of which is conditioned upon 
a prior or subsequent movement. See 
5 514.15(b)(1). 

Publisher (tariff) means an 
organization authorized to file or amend 
tariff information. 

Rate means a price quoted in a tariff 
for providing a specified level of 
transportation service for a stated cargo 
quantity, from origin to destination, on 
and after a stated effective date or 
within a defined time frame. See 
5 514.13(b)(19). 

Retrieval. See “interactive retrieval.” 

Round trip excursion voyage means a 
single voyage in domestic offshore 
commerce which originates and 
terminates at the same port, does not 
permanently disembark passengers at 
any intermediate port, and does not call 
at any port outside of the United States, 
its territories, commonwealths, districts 
or possessions. See 5 514.3(a)(5). 

Rules (in a tariff i.e.. Tariff Rules) 
means the stated terms and conditions 
set by the tariff owner which govern the 
application of tariff rates, charges and 
other matters. See S 514.15. 

Scope means the location group(s) 
(geographic grouping(s)) listing the ports 
or ranges of ports to and from which the 
tariffs rates apply. See § 514.11(b)(10). 

Service contract means a contract 
between a shipper or shippers' 
association and an ocean common 
carrier or conference, in which the 
shipper makes a commitment to provide 
a certain minimum quantity of its cargo 
or freight revenue over a fixed time 
period, and the ocean common carrier or 
conference commits to a certain rate or 
rate schedule as well as a defined 
service level - such as, assured space, 
transit time, port rotation, or similar 
service features. The contract may also 
specify provisions in the event of 


nonperformance on the part of either 
party. See $ 514.7. 

Service contract records means such 
documents and information as will 
enable the Commission to verify 
compliance with the terms of a service 
contract and shall include freighted 
ocean bills of lading or equivalent 
shipping documents which establish that 
the terms of the contract are being or 
have been met. See 5 514.7(m). 

Shipment means all of the cargo 
carried under the terms of a single bill of 
lading. 

Shipper means an owner or person for 
whose account the ocean transportation 
of cargo is provided and includes the 
person to whom delivery is to be made 
(consignee). 

Shippers'association (foreign 
commerce) means a group of shippers 
that consolidates or distributes freight 
on a nonprofit basis for the members of 
the group in order to secure carload, 
truckload, or other volume rates or 
service contracts. 

Special case number means a code 
number assigned by the Commission to 
a specific filer for a limited, designated 
purpose, such as for a particular rate 
(TLI) increase to go into effect on less 
than statutory notice by special 
permission or for other ATFI associative 
checks to be bypassed. See 
§ 514.9(b)(19). 

Special permission means permission, 
authorized by the Commission, for 
certain tariff filings that do not conform 
with applicable regulations, usually 
involving effectiveness on less than the 
normal statutory notice. 

Specimen bill of lading means a 
sample bill of lading contained in a tariff 
for example purposes, which, in ATFI, is 
achieved by electronically entering the 
terms contained on the carriers bill of 
lading in the appropriate Tariff Rule. See 
5 514.15(b)(8). 

Statement of essential terms means 
the concise summary of ail essential 
terms of a service contract required to 
be filed with the Commission and made 
available to the general public in tariff 
format by the carrier or conference in its 
Essential Terms Publication. See 
5 514.17. 

Submit or submission (foreign 
commerce—service contracts) means 
“file” or “filing” under this section. See 
§ 514.7. 

Substituted service means the use of 
transportation performed by someone 
other than the carrier for whom the tariff 
object is filed. See “alternate port 
service,” “transshipment,** and 
55 514.15(b)(1) and (b)(13). 

Syntax check means an automatic 
system review of items in filings to 
check conformity with data element 


type and size, and other format 
requirements outlined in the “Batch 
Filing Guide.” See 5 514.8(n)(l)(i). 

Tape batch filing. See “in-bulk batch 
filing.” 

Tariff means a publication containing 
the actual rates, charges, classifications, 
Tariff Rules, regulations and practices of 
a common carrier, conference of 
common carriers, or marine terminal 
operator. The term “practices” refers to 
those usages, customs or modes of 
operation which in any way affect, 
determine or change the transportation 
rates, charges or services provided by a 
common carrier or marine terminal 
operator, and, in the case of 
conferences, must be restricted to 
activities authorized by the basic 
conference agreement. 

Tariff amendments. See 
“amendment.” 

Tariff filing means any tariff or 
modification thereto which is received 
by the Commission as properly filed 
pursuant to these rules. See “file, filing” 
and 5 514.8(c). 

Tariff line item (TLI) (with a 14-digit 
number) means a single freight rate, in 
effect on and after a specific date or for 
a specific time period, for the 
transportation of a stated cargo 
quantity, which may move from origin to 
destination under a single specified set 
of transportation conditions, such as 
container size or temperature. See 
5 514.13(b). 

Tariff matter, tariff material, tariff 
publication means a tariff and the 
essential terms of service contracts, or 
any portion and amendment thereof, 
tendered for filing with the Commission 
pursuant to this part. 

Tariff of general applicability (foreign 
commerce—service contracts) means 
the effective tariff, on file at the 
Commission under this part, that would 
apply to the transportation in the 
absence of a service contract. See 
55 514.7(h)(l)(iv) and 514.12(a). 

Tariff record means a collection of 
tariff identification data that include the 
name and type of the tariff, the tariff 
number, publishing office, units of 
weight and measure, and the date the 
tariff was filed, the date it became 
effective, and the date it expires. See 
5 514.11(a). 

Tariff Rule . See “rules (in a tariff)” 
and 5 514.15. 

Terminal services includes checking; 
dockage; free time; handling; heavy lift; 
loading and unloading; terminal storage; 
usage; wharfage; and. wharf demurrage, 
as defined in this section. The definition 
of terminal services set forth in this 
section shall be set forth in tariffs filed 
pursuant to this part except that other 
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definitions of terminal services may be 
used if they are correlated by footnote 
or other appropriate method to the 
definitions set forth herein. Any 
additional services which are offered 
shall be listed and charges therefor shall 
be shown in terminal tariffs. See 
5 514.15(b)(23). 

Terminal storage means the service of 
providing warehouse or other terminal 
facilities for the storage of inbound or 
outbound cargo after the expiration of 
free time, including wharf storage, 
shipside storage, closed or covered 
storage, open or ground storage, bonded 
storage and refrigerated storage, after 
storage arrangements have been made. 
See “terminal services” and 
5 514.15(b)(23). 

Termination date means the 
expiration date of a service contract or 
the date the service contract is 
terminated for reasons not specifically 
set forth in the contract. See § 514.17(d). 

Through rate (domestic offshore 
commerce) means a total charge for 
transportation from origin to 
destination. It may be a local rate, a 
joint rate, or a combination of 
separately established rates. See 
§ 514.15(b)(1). 

Through rate (foreign commerce) 
means the single amount charged by a 
common carrier in connection with 
through transportation. See 
5 514.15(b)(1). 

Through route (domestic offshore 
commerce) means continuous 
transportation between origin and 
destination for which a through rate is 
assessed and which is offered or 
performed by: 

(1) A single domestic offshore carrier 
offering service between port terminal 
areas; 

(2) Two or more domestic offshore 
carriers; or 

(3) One or more domestic offshore 
carriers in connection with one or more 
other carriers. See § 514.15(b)(1). 

Through transportation (domestic 
offshore commerce) means continuous 
transportation between points of origin 
and destination, either or both of which 
lie beyond port terminal areas, for 
which a through rate or combination 
rate is assessed and which is offered or 
performed by one or more carriers, at 
least one of which is a domestic offshore 
carrier. Through transportation 
involving joint rates with services 
subject to ICC jurisdiction is not subject 
to the jurisdiction of the FMC. See 
§ 514.3(a)(3)(h). 

Through transportation (foreign 
commerce) means continuous 
transportation between points of origin 
and destination, either or both of which 
lie beyond port terminal areas, for 


which a through rate is assessed and 
which is offered or performed by one or 
more carriers, at least one of which is a 
common carrier, between a United 
States point or port and a foreign point 
or port. See § 514.15(b)(1). 

Thru date means the date (11:59 p.m.) 
after which an amendment to a tariff 
element (e.g., TLI rate) is designated by 
the filer to be unavailable for use and 
the previously effective tariff element 
automatically goes back into effect. See 
“expiration date” and § 514.10(a)(5). 

Time/volume rate (foreign commerce) 
means a rate published in a tariff which 
is conditional upon receipt of a specified 
aggregate volume of cargo or aggregate 
freight revenue over a specified period 
of time. See §§ 514.13(b)(19) and 
514.15(b)(26). 

TLI, See “tariff line item.” 

Trade name(s) means a name or 
names that a tariff filer uses for 
conducting business, but which is not 
necessarily its legal name. This is also 
known as a “d/b/a” (doing business as) 
name. See § 514.11. 

Traditional tariff means a page-based 
tariff in which all of the tariff 
components are contained on the pages 
of a paper document. See § 514.8(k)(2). 

Transaction set means a pre-defined, 
ATFI-compatible data format used for 
electronic batch filing (electronic data 
interchange or EDI) of tariff information. 
When using third-party software for 
batch filing, all data must be formatted 
into the appropriate transaction sets 
before it can be batch filed to the 
Commission through the ATFI system. 
The transaction set formats are 
available to the public in the ATFI 
“Batch Filing Guide.” See § 514.8(d)(3). 

Transshipment means the physical 
transfer of cargo from a vessel of one 
carrier to a vessel of another in the 
course of all-water or through 
transportation, where at least one of the 
exchanging carriers is a vessel-operating 
carrier subject to the FMC’s jurisdiction. 
See § 514.15(b)(13). 

Usage means the use of terminal 
facility by any rail carrier, lighter 
operator, trucker, shipper or consignee, 
its agents, servants, and/or employees, 
when it performs its own car, lighter or 
truck loading or unloading, or the use of 
said facilities for any other gainful 
purpose for which a charge is not 
otherwise specified. See “terminal 
services” and 5 514.15(b)(23). 

Validity check means a system 
review of certain items in filings to 
check conformity with reference tables 
outlined in the transaction sets and 
standard glossaries employed in ATFI, 
eg., origin and destination locations 
must be correctly spelled and be 


members of the ATFI locations glossary. 
See 5 514.8(n)(l)(ii). 

Via port(s) means the port or port 
group at which a vessel calls for through 
transportation of cargo from another 
origin and/or to another destination. 

Wharf demurrage means a charge 
assessed against cargo remaining in or 
on terminal facilities after the expiration 
of free time, unless arrangements have 
been made for storage. See “terminal 
services.” 

Wharfage means a charge assessed 
against the cargo or vessel on all cargo 
passing or conveyed over, onto, or under 
wharves or between vessels (to or from 
barge, lighter, or water), when berthed 
at wharf or when moored in slip 
adjacent to wharf. Wharfage is solely 
the charge for use of wharf and does not 
include charges for any other service. 
See “terminal services” and 
§ 514.15(b)(23). 

9 514.3 Exemptions and exclusions. 

Applications for exemptions are 
governed by § 502.69 of this chapter. The 
following exemptions are granted from 
certain described requirements of this 
part: 

(a) Certain services involved in the 
following: 

(1) Equipment interchange 
agreements. Equipment-interchange 
agreements between common carriers 
subject to this part and inland carriers, 
where such agreements are not referred 
to in the carriers’ tariffs and do not 
affect the tariff rates, charges or 
practices of the carriers, are exempt 
from the tariff filing requirements of the 
1916 and 1984 Acts and the rules of this 
part. See §9 514.12(b)(3) and 
514.15(b)(21). 

(2) Controlled common carriers in 
foreign commerce . A controlled common 
carrier shall be exempt from the 
provisions of this part exclusively 
applicable to controlled common 
carriers (See 5 514.4(c)) when: 

(i) The vessels of the controlling state 
are entitled by a treaty of the United 
States to receive national or most- 
favored-nation treatment; 

(ii) The controlling state subscribed, 
as of November 17,1978, to the shipping 
policy statement contained in note 1, 
Annex “A” of the Code of Liberalization 
of Current Invisible Operations, adopted 
by the Council of the Organization for 
Economic Cooperation and 
Development; 

(iii) As to any particular rate, the 
controlled common carrier’s tariff 
contains an amount set by the duly 
authorized action of a ratemaking body, 
except that this exemption is 
inapplicable to rates established 





Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 36279 


pursuant to an agreement in which all 
the members are controlled common 
carriers not otherwise excluded by this 
paragraph (see § 514.9(b)(24)(i)(A)); 

(iv) The controlled common carrier’s 
rates, charges, classifications, Tariff 
Rules or regulations govern 
transportation of cargo between the 
controlling state and the United States, 
including its districts, territories and 
possessions (see § 514.9{b)(24)(i)(B}); or 

(v) The controlled common carrier 
operates in a trade served exclusively 
by controlled common carriers (see 

5 514.9(b)(24)(i)(C)). 

(3) Interstate Commerce Commission 
[“ICC"). Transportation in domestic 
offshore commerce which is subject to 
the jurisdiction of the Interstate 
Commerce Commission under 49 U.S.C. 
Ch. 105 is not subject to the tariff filing 
requirements of the 1916 Act and the 
rules of this part. 

(41 Marine terminal operations of 
DOD. When the Department of Defense 
(including the military department and 
all agencies of the Department of 
Defense) carries on the business of 
furnishing wharfage, dock, warehouse, 
or other terminal facilities, as defined in 
§ 514.2. it shall be exempt from the 
terminal tariff filing and publication 
requirements of this part. 

(5) Round trip passenger excursion 
voyages in domestic offshore commerce . 
Round trip passenger excursion voyages 
in domestic offshore commerce are 
exempt from the tariff filing 
requirements of the 1916 Act and the 
rules of this part. 

(6) Certain small vessels in domestic 
offshore commerce . Transportation in 
domestic offshore commerce by vessels 
with a cargo carrying capacity of 100 
tons or less, or with an indicated 
horsepower of 100 or less, is exempt 
from the tariff filing requirements of the 
1916 Act and the rules of this part, but 
only if such vessels: 

(i) Are not employed by or under the 
common control or management of a 
domestic offshore carrier which 
operates vessels in excess of these 
limits; 

(ii) Are not operated as part of a 
through route with another domestic 
offshore carrier; and 

(iii) Are not performing lighterage 
services in connection with or on behalf 
of another domestic offshore carrier. 

(7) Terminal barge operators in 
Pacific Slope States. Transportation 
provided by terminal barge operators in 
Pacific Slope States barging containers 
and containerized cargo by barge 
between points in the United States are 
exempt from the tariff filing 
requirements of the 1916 and 1964 Acts 
and the rules of this part, where: 


(i) The cargo is moving between a 
point in a foreign country or a non¬ 
contiguous State, territory, or possession 
and a point in the United States; 

(ii) The transportation by barge 
between points in the United States is 
furnished by a terminal operator as a 
service substitute in lieu of a direct 
vessel call by the common carrier by 
water transporting the containers or 
containerized cargo under a through bill 
of lading; and 

(iii) Such terminal operator is a Pacific 
Slope State, municipality, or other public 
body or agency subject to the 
jurisdiction of the Federal Maritime 
Commission, and the only one furnishing 
the particular circumscribed barge 
service in question as of January 2,1975. 

(8) Certain terminal services, (i) The 
filing requirements of this part do not 
apply to rates and charges for storage of 
cargo and services incidental thereto by 
public warehousemen pursuant to 
storage agreements covered by issued 
warehouse receipts. 

(ii) Rates, charges, rules and 
regulations governing terminal services 
provided to and paid for by common 
carriers by water pursuant to a marine 
terminal services agreement as defined 
in 5 560.308(a) or § 572.310(a) of this 
chapter, need not be separately filed in 
tariffs for the purposes of this part, on 
condition that such rates, charges, rules 
and regulations are not determined 
through a marine terminal conference 
agreement, as defined in 5 § 560.307(b) 
and 572.307(b) of this chapter. 

(iii) Rates, charges, rules and/or 
regulations which but for paragraph 
(a)(8)(ii) of this section would be subject 
to the tariff-filing requirements of this 
part may not unilaterally impose 
exculpatory provisions of a nature 
prohibited by $ 514.4(b)(3)(ii). 

(9) Terminal tariffs; electronic format 
requirements. Marine terminal tariffs 
are exempt from the commodity- 
description and TLI-object requirements 
of this part, but only to the extent 
necessary to accommodate electronic 
filing of such tariffs in full-text format in 
Tariff Rule 34 ( 5 514.15(b)(34). 

(b) Certain cargo types —(1) Bulk, 
forest products , etc. (i) Except as 
provided in paragraphs (b)(l)(ii) and (iii) 
of this section, this part does not apply 
to bulk cargo, forest products, recycled 
metal scrap, waste paper and paper 
waste in foreign tariffs, terminal tariffs 
or service contracts. 

(ii) Marine terminal operators, carriers 
or conferences which voluntarily file 
tariff or service contract provisions 
covering otherwise exempt 
transportation thereby subject 
themselves to all statutory provisions 
and the requirements of this part 


including the requirement to adhere to 
the filed tariff provisions or service 
contracts. 

(iii) An exempt commodity listed in 
paragraph (b)(1) of this section may be 
included in a service contract filed with 
the Commission only if: 

(A) There is a tariff of general 
applicability for the transportation 
which contains a specific commodity 
rate for the exempted commodity; or 

(B) The contract itself sets forth a rate 
or charge which will be applied if the 
contract is rejected or otherwise 
terminated. 

(2) Mail in foreign commerce. 
Transportation of mail between the 
United States and foreign countries is 
exempt from the filing requirements of 
the 1984 Act and the rules of this part. 

(3) Used military household goods — 
NVOCCs. Transportation of used 
military household goods and personal 
effects by non-vessel-operating common 
carriers is exempt from the filing 
requirements of the 1916 and 1984 Acts 
and the rules of this part. 

(4) Department of Defense cargo in 
foreign commerce - certain 
requirements . Transportation in foreign 
commerce of U.S. Department of 
Defense cargo by American-flag 
common carriers, under terms and 
conditions negotiated and approved by 
the Military Sealift Command ("MSC”), 
is subject to continuing special 
permission authority to deviate from the 
30-day notice requirement of section 8 of 
the 1984 Act, if all the following 
conditions are met: 

(i) All common carrier quotations or 
tenders, including amendments thereto, 
are filed with the Commission as soon 
as possible after they are accepted and 
approved by MSC. but no later than on 
the effective date; 

(ii) MSC tenders are filed in the 
carrier’s foreign commodity tariff(s) 
covering the trade route(s) applicable to 
the tender(s); 

(iii) MSC tenders are filed for distinct 
commodities or as separate TLI's within 
a commodity, as applicable, using the 
filing/amendment code "M” under 

5 514.9(b)(13); 

(iv) The use of the filing/amendment 
code "M" is understood by the filer to 
mean that the tariff material filed is 
submitted in accordance with the 
requirements of the Shipping Act of 1984 
and this part; and 

(v) The terms and conditions 
governing the military rates, as set forth 
in the applicable MSC rate agreement(s), 
are included in Tariff Rule 32, 

$ 514.15(b)(32), and assessoriais are 
properly formatted and linked to the 
commodity description and/or TLI. 
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(c) Certain locations in foreign 
commerce —(1) Between foreign 
countries. This part does not apply to 
transportation of cargo between foreign 
countries, including that which is 
transshipped from one ocean common 
carrier to another (or between vessels of 
the same common carrier) at a U.S. port 
or transferred between an ocean 
common carrier and another 
transportation mode at a U.S. port for 
overland carriage through the United 
States, where the ocean common carrier 
accepts custody of the cargo in a foreign 
country and issues a through bill of 
lading covering its transportation to a 
foreign point of destination. 

(2) Between Canada and U.S. The 
following services are exempt from the 
filing requirements of the 1984 Act and 
the rules of this part: 

(i) Prince Rupert and Alaska —(A) 
Vehicles. Transportation by vessels 
operated by the State of Alaska 
between Prince Rupert, Canada and 
ports in southeastern Alaska, if all the 
following conditions are met: 

(1) Carriage of property is limited to 
vehicles; 

(2) Tolls levied for vehicles are based 
solely on space utilized rather than the 
weight or contents of the vehicle and are 
the same whether the vehicle is loaded 
or empty; 

(J) The vessel operator does not move 
the vehicles on or off the ship; and 

[4] The common carrier does not 
participate in any joint rates 
establishing through routes or in any 
other type of agreement with any other 
common carrier. 

(B) Passengers. Transportation of 
passengers, commercial buses carrying 
passengers, personal vehicles and 
personal effects by vessels operated by 
the State of Alaska between Seattle, 
Washington and Prince Rupert, Canada, 
only if such vehicles and personal 
effects are the accompanying personal 
property of the passengers and are not 
transported for the purpose of sale. 

(ii) British Columbia and Puget Sound 
Ports; rail cars —(A) Through rates. 
Transportation by water of cargo 
moving in rail cars between British 
Columbia. Canada and United States 
ports on Puget Sound, and between 
British Columbia, Canada and ports or 
points in Alaska, only if the cargo does 
not originate in or is not destined to 
foreign countries other than Canada, but 
only if: 

(7) The through rates are filed with the 
Interstate Commerce Commission and/ 
or the Canadian Transport Commission; 
and 

[2] Certified copies of the rate 
divisions and of all agreements, 
arrangements or concurrences, entered 


into in connection with the 
transportation of such cargo, are filed 
with the Commission within 30 days of 
the effectiveness of such rate divisions, 
agreements, arrangements or 
concurrences. 

(B) Bulk;port-to-port. Transportation 
by water of cargo moving in bulk 
without mark or count in rail cars on a 
local port-to-port rate basis between 
ports in British Columbia, Canada and 
United States ports on Puget Sound, 
only if the rates charged for any 
particular bulk type commodity on any 
one sailing are identical for all shippers, 
except that: 

(7) This exemption shall not apply to 
cargo originating in or destined to 
foreign countries other than Canada; 
and 

[2) The carrier will remain subject to 
all other provisions of the Shipping Act 
of 1984. 

(iii) Incan Superior, Ltd. 
Transportation by Incan Superior, Ltd. 
of cargo moving in railroad cars 
between Thunder Bay, Ontario, and 
Superior, Wisconsin, only if the cargo 
does not originate in or is not destined 
to foreign countries other than Canada, 
and if: 

(A) The through rates are filed with 
the Interstate Commerce Commission 
and/or the Canadian Transport 
Commission; and 

(B) Certified copies of the rate 
divisions and of all agreements, 
arrangements or concurrences entered 
into in connection with the 
transportation of such cargo are filed 
with the Commission within 30 days of 
the effectiveness of such rate divisions, 
agreements, arrangements or 
concurrences. 

(d) Domestic offshore commerce —(1) 
Notice requirements; general. Carriers 
engaged in the transportation by water 
of passengers or property on the high 
seas or the Great Lakes on regular 
routes from port to port between Alaska, 
Hawaii, a Territory, District or 
possession of the United States and any 
other State, Territory, District or 
possession of the United States, or 
between places in the same Territory, 
District, or possession, may publish on 
one day’s notice any new or amendatory 
tariff matter that does not result in an 
increased cost to the shipper. This 
exemption shall not apply to any 
decrease which is part of a "general 
decrease in rates" as defined by section 
1 of the Intercoastal Shipping Act, 1933, 
46 U.S.C. app. 843. See 5 514.2. 

(2) Alaska —(i) Bethel—Kuskokwim 
Bay. Transportation between Bethel, 
Alaska and points in the Kuskokwim 
Bay region in the range from Platinum to 
Mekoryuk is exempt from the filing 


requirements of the 1916 Act and the 
rules of this part. 

(ii) Seattle — S.E. Alaska on State-of- 
Alaska operated vessels. Transportation 
of passengers, commercial buses 
carrying passengers, personal vehicles 
and personal effects by vessels operated 
by the State of Alaska between Seattle, 
Washington, and ports in Southeastern 
Alaska, is exempt from the filing 
requirements of the 1916 Act and the 
rules of this part, only if said personal 
vehicles and personal effects are not 
transported for the purpose of sale, 
lease, or other commercial activities. 

(3) (Reserved] 

(4) Puerto Rico.-[ i) Bulk liquid cargo. 
Transportation between the continental 
United States and Puerto Rico of bulk 
liquid cargoes in quantities of not less 
than 200,000 gallons per shipment (i.e.. a 
single shipper to a single consignee) is 
exempt from the filing requirements of 
the 1916 Act and the rules of this part, 
only if such shipments are carried in 
tank vessels designed exclusively for 
bulk liquid cargoes and which are 
certified under regulations approved by 
the U.S. Coast Guard pursuant to 46 
U.S.C. 3306. 

(ii) (Reserved] 

(5) [Reserved] 

(e) Electronic filing. A temporary 
exemption from the electronic filing 
requirements of this part may be 
obtained by application under § 514.8(a), 
but. during the period of such exemption 
and unless otherwise exempted by this 
part, tariff material is required to be 
filed in paper format under parts 515, 

550, 580 and/or 581 of this chapter. 

§ 514.4 Content, filing and cancellation of 
tariff material; general. 

(a) Effectiveness of new or initial 
carrier and conference tariffs in the 
domestic offshore and foreign trades. 
Unless otherwise provided by the 
Commission or this part, all conference 
and carrier tariffs tendered for filing 
(including the tariffs of carriers entering 
a trade for the first time), shall bear an 
effective date which permits at least 30 
days’ notice of the filing. The 30-day 
notice period between filing date and 
effective date shall commence at 12:01 
a.m. of the day of filing under 

§ 514.10(a)(2). The tariff may take effect 
at 12:01 a.m. of the 31st day. See 
§5 514.9 and 514.10(a). The 30-day notice 
requirement is not applicable to service 
contracts and their essential terms 
under §§ 514.7 and 514.17. 

(b) Prohibitions —(1) Foreign language 
tariffs, (i) Tariffs and essential terms of 
service contracts in foreign languages 
will not be accepted. Filers may, 
however, include foreign language 
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commodity descriptions. TLI notes, and 
commodity index entries, but only if: 

(A) The non-English entries follow the 
English entries; and 

(B) The non-English text is precisely 
translated from the English. 

(ii) The English wording shall have 
precedence in any question of 
interpretation. 

(2) Ambiguous, duplicating and 
conflicting provisions. No person may 
publish and file any tariff matter which 
contains ambiguous language or 
duplicates or conflicts with any other 
tariff matter on file with the Commission 
in which such person is a party or 
participant, whether filed by such 
person or by an authorized agent. 

(3) Limiting or qualifying provisions — 
(i) Limitation of liability. Tariffs may 
not contain Tariff Rules purporting to 
limit liability for loss or damage in a 
manner that is prohibited by applicable 
statute or regulation. 

(ii) Exculpatory tariff provisions. No 
terminal tariff may contain provisions 
that exculpate or otherwise relieve 
marine terminal operators from liability 
for their own negligence, or that impose 
upon others the obligation to indemnify 
or hold-harmless the terminals from 
liability for their own negligence. 

(iii) Rates in other tariffs. Except as 
specifically allowed in this part (see 

§ 514.12): 

(A) No rate tariff may require 
reference to or be governed by another 
rate tariff; and 

(B) The publication of a statement in a 
tariff to the effect that the rates 
published therein take precedence over 
the rates published in some other tariff, 
or that the rates published in some other 
tariff take precedence over or alternate 
with rates published therein, is 
prohibited. 

(iv) Modification of essential terms. 
Essential terms of service contracts may 
not contain any provision permitting 
modification by the parties other than in 
full compliance with this part. 

(c) Controlled common carriers —(1) 
Controlled common carrier rates —(i). 
Level of rates and charges. Except as 
provided in § 514.3(a)(2). no controlled 
common carrier may maintain rates or 
charges in its tariffs filed with the 
Commission that are below a level that 
is just and reasonable, nor may any 
such carrier establish or maintain unjust 
or unreasonable classifications. Tariff 
Rules, or regulations in those tariffs. An 
unjust or unreasonable classification, 
Tariff Rule or regulation means one that 
results or is likely to result in the 
carriage or handling of cargo at rates or 
charges that are below a just and 
reasonable level. 


(ii) Commission disapproval. The 
Commission may, at any time after 
notice and hearing, disapprove any 
rates, charges, classifications, Tariff 
Rules or regulations that the controlled 
common carrier has failed to 
demonstrate to be just and reasonable. 

In a proceeding under this paragraph, 
the burden of proof is on the controlled 
common carrier to demonstrate that its 
rates, charges, classifications, Tariff 
Rules or regulations are just and 
reasonable. Rates, charges, 
classifications, Tariff Rules or 
regulations filed by a controlled 
common carrier that have been rejected, 
suspended, or disapproved by the 
Commission are void and their use is 
unlawful. 

(iii) Effective date of rates. The rates, 
charges, classifications, Tariff Rules or 
regulations of controlled common 
carriers may not, without special 
permission of the Commission, become 
effective sooner than the 30th day after 
the date of filing with the Commission. 

(2) Classification as a controlled 
common carrier, (i) The Commission 
will notify any common carrier of its 
classification as a controlled common 
carrier and enter such classification in 
ATFI. 

(ii) Any common carrier contesting 
such a classification may, within 30 
days after the date of the Commission’s 
notice, submit a rebuttal statement. 

(iii) The Commission shall review the 
rebuttal and notify the common carrier 
of its final decision within 30 days from 
the date the rebuttal statement was 
filed. 

(d) Duty and authority to file —(1) 
General procedure, (i) Except as 
provided in paragraph (d)(l)(ii) of this 
section, authority to obtain or delegate 
authority for using USERID and 
password under § 514.8(f) for filing and 
amending particular types of tariff 
material, as well as authority to change 
filing and editing authority, must be 
requested by a responsible official of the 
tariff owner in writing, using the 
registration form in exhibit 1 to this part, 
showing (or attaching) all necessary 
approvals and paying the appropriate 
fee under § 514.21. 

(ii) In an emergency, a person, already 
authorized to maintain and edit its firm's 
organization record under § 514.11(a). 
may change a "publisher” under 
§ 514.11(a)(9)(iii), verbally notify BTCL, 
and promptly submit the proper 
documents. 

(2) Domestic offshore tariffs, (i) 

Tariffs in domestic offshore commerce 
may be filed only by a responsible 
official of. or a tariff agent appointed by, 
a domestic offshore carrier participating 
in the transportation offered therein. 


When a tariff agent is employed, a 
delegation of authority from each 
participating, domestic offshore carrier 
must be provided. 

(ii) The request for filing authority 
shall state that a tariff agent has been 
appointed as of a particular date, 
identify the agent by name and business 
address, indicate whether and under 
what circumstances any other person is 
authorized to serve as an alternate 
agent, and specifically set forth the 
agent’s powers and duties to act for the 
carrier in tariff matters. Only one 
alternate agent may be appointed. 

(iii) More than one delegation of 
authority covering any one tariff is 
prohibited, except that governing tariffs 
filed pursuant to § 514.12 may be the 
subject of separate delegations. 
Submission of a subsequent delegation 
of authority covering a tariff, governing 
tariff or group of tariffs, shall 
automatically revoke any earlier 
delegation as to that tariff or tariffs on 
the day the subsequent delegation is 
filed, as evidenced by the Commission’s 
receipt notation. 

(iv) A delegation of authority to a 
tariff agent may be revoked in whole or 
in part by filing a written revocation 
which clearly identifies the delegation of 
authority and the particular powers and 
duties being revoked. 

(v) Should a carrier enter receivership, 
or otherwise come under the control of a 
trustee, the duty and authority to file 
tariff material shall be upon the receiver 
or trustee appointed until the 
receivership/trusteeship is terminated. 

(3) Foreign tariffs, (i) Tariffs in foreign 
commerce shall be filed by an officer or 
employee of the common carrier or, if a 
conference tariff, by an officer or 
employee of the conference. In the 
alternative, filing may be accomplished 
through an agent authorized to act for 
such common carrier or conference. 

(ii) A common carrier or conference 
may delegate authority to a person, not 
an official or employee of such common 
carrier or conference, for the purpose of 
issuing all its tariffs or any particular 
tariff. 

(iii) Whenever there is a delegation of 
tariff-issuing authority by a common 
carrier or conference, the request shall 
set forth the exact limits of the agent’s 
authority. 

(4) Conference-related situations in 
foreign commerce —(i) Admission to 
membership. Before a common carrier is 
admitted to membership in a conference 
it shall electronically file notice of 
cancellation of any independent tariff 
applicable to the trade served by the 
conference, effective upon the date of 
admission to conference membership, 
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making reference to the conference tariff 
and where the conference tariff may be 
examined. The filing of the independent 
tarifffs) and admission to conference 
membership may become effective upon 
the date of filing, except that, unless 
Special Permission is granted pursuant 
to § 514.18, cancellation of the 
independent tariff and admission to 
conference membership requires 30 
days’ notice if: 

(A) The carrier is a controlled carrier, 
or 

(B) The addition of the carrier to the 
conference would result in a rate change 
from the carrier’s independent tariff 
which causes an increase in cost to the 
shipper. 

(ii) Duties of members. (A) Common 
carrier participants in a conference tariff 
are not relieved from the necessity of 
complying with the Commission’s 
regulations and the requirements of 
section 8(a)(1) of the 1984 Act with 
regard to keeping tariffs open for public 
inspection. See § 514.8(k)(l). 

(B) A common carrier’s obligation to 
file tariffs pursuant to section 8(a) of the 
1984 Act and this part must be carried 
out as follows: 

(7) When the common carrier is not a 
party to an agreement, by filing its own 
tariff or tariffs. 

[2] When the common carrier is party 
to an agreement, by participation in a 
single tariff filed by the conference, 
except that this requirement shall not 
apply to: 

(/) Ratemaking agreements either 
between or among conferences, or 
between one or more conferences and 
one or more independent carriers; or 

(i/1 New conference agreements, new 
members to such agreements, or 
enlargements of the geographic scope of 
conference agreements, until ninety (90) 
days after the fact, unless special 
permission to extend that period is 
granted for good cause shown. 

(C) When the common carrier’s tariff 
is a conference tariff, the common 
carrier shall ensure that the conference 
publishes the common carrier’s tariff 
provisions in the conference tariff. 

(iii) Independent action rates of 
controlled carriers. Conferences may 
file on behalf of their controlled common 
carrier members lower independent- 
action rates on less than 30 days’ notice, 
subject to the requirements of their 
basic agreements and subject to such 
rates being filed at or above the level set 
by a member of the conference that has 
not been determined by the Commission 
to be a controlled common carrier 
subject to section 9 of the 1984 Act, in 
the trade involved. 

(5) Service contracts and essential 
terms in foreign commerce. (i) As 


further provided in paragraph (d)(5)(ii) 
of this section, the duty under this part 
to file service contracts, statements of 
essential terms and notices, and to 
maintain an essential terms publication 
under § 514.17, shall be upon: 

(A) A service contract signatory 
carrier which is not a member of a 
conference for the service covered by 
the contract; or 

(B) The conference which: 

(7) Is signatory to the service contract; 
or 

(2) Has one or more member carriers 
signatory to a service contract for a 
service otherwise covered by the 
conference agreement. 

(ii) When a conference files a service 
contract for and on behalf of one or 
more of its member lines and the 
contract covers service from, to or 
between ports and/or points not 
included within the scope of the 
conference, the complete text of the 
statement of essential terms shall be 
simultaneously filed in the essential 
terms publications of both the 
conference(s) and carrier(s) involved, 
which shall comply with all other 
essential terms publication filing and 
maintenance requirements under 
§§ 514.7 and 514.17. 

(8) Transfer of operations or control; 
changes in name or conference 
membership. (i)(A) Whenever a 
conference or common carrier with an 
individual tariff on file changes its name 
or transfers operating control to another 
entity or person, the person who will 
thereafter manage the conference or 
operate the common carrier service shall 
submit a written application to the FMC. 
The application shall be accompanied 
by appropriate completed ATF1 User 
Registration Form(s) (exhibit 1 to this 
part), if needed, and with the proper 
user charge under $ 514.21(c) (for filer 
initial registration), to procedurally 
transfer the tariff to the succeeding 
person or firm. Subsequent amendments 
to such tariffs shall be in the name of the 
new conference or common carrier, as 
applicable. 

(B) Requests to procedurally transfer 
only part of the service extended under 
a given rate tariff will not be granted. 

(ii) Domestic offshore tariffs naming 
participating carriers shall be amended 
within 90 days whenever any 
participating carrier transfers its 
operations, transfers control of its 
business, or changes its name, and the 
successor carrier continues to 
participate in the service. The 
amendment shall delete all references to 
the transferring carrier (or old name) 
and substitute references to the 
successor carrier (or new name) in their 
place. 


(iii) Whenever the name of a common 
carrier which participates in a 
conference is changed, the conference 
shall file an appropriate amendment to 
its tariff indicating the participating 
common carrier’s new name. 

(iv) Whenever the operation, control 
or ownership of a common carrier is 
transferred resulting in a majority 
portion of the interest of that common 
carrier being owned or controlled in any 
manner by a government under whose 
registry the vessels of the common 
carrier are operated, the common carrier 
shall immediately notify the 
Commission in writing of the details of 
the change. 

(e) Cancellation —(1) Tariffs, (i) An 
entire tariff may be canceled by the filer, 
or by the Commission for good cause, by 
appropriately changing the expiration 
date in the tariff record. See § 514.11(b), 

(ii) Cancellation of a tariff due to a 
cessation of all service by the publishing 
carrier between the ports or points listed 
in the canceled tariff may take effect on 
the same day it is filed. 

(iii) The tariffs and delegations of 
authority of a carrier which ceases 
operations in a trade for more than 30 
days (other than for seasonal 
discontinuance) shall be canceled 
within 60 days after the cessation of 
operations. 

(2) Essential terms. The statement of 
essential terms may not be canceled 
until after all of its associated service 
contracts, including any renewal or 
extension, have expired. In the event a 
contract is terminated under 
§ 514.7(l)(l)(ii), the effective date of the 
termination shall be used as the date of 
cancellation (contract termination date 
under ( 514.17(d)(5)). 

§514.5 [Reserved] 

§514.6 [Reserved] 

Subpart B—Service Contracts 

§ 514.7 Service contracts in foreign 
commerce. 

(a) Scope and applicability. Service 
contracts shall apply only to 
transportation of cargo moving from, to 
or through a United States port in the 
foreign commerce of the United States. 
While tariffs and the essential terms of 
service contracts are required to be filed 
electronically and made available to the 
public under subpart C of this part, 
service contracts themselves 
(incorporating mandatory essential 
terms as described in § 514.17 and 
confidential names of shippers, etc.), as 
well as certain related notices, shall be 
filed in paper, hard copy format under 
this subpart and section. 
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(b) Confidentiality —(1) Service 
contracts. All service contracts shall be 
filed confidentially with the Commission 
and shall, to the full extent permitted by 
law, be held by the Commission in 
confidence. 

(2) Amendments to non-essential 
terms. Amendments to non-essential 
terms of a service contract shall be 
accorded similar confidential treatment. 
[Essential terms may not be amended 
but may be corrected under paragraph 
(k) of this section.) 

(c) Exempt commodities. Except as 
provided in paragraphs (c)(1) and (c)(2) 
of this section, this section does not 
apply to contracts relating to bulk cargo, 
forest products, recycled metal scrap, 
waste paper or paper waste. 

(1) Inclusion in service contracts. An 
exempt commodity listed in this 
paragraph may be included in a service 
contract filed with the Commission, but 
only if: 

(1) There is a tariff of general 
applicability for the transportation, 
which contains a specific commodity 
rate for the exempted commodity; or 

(ii) The contract itself sets forth a rate 
or charge which will be applied if the 
contract is rejected or otherwise 
terminated. 

(2) Waiver of exemption. Upon filing 
under this paragraph, the service 
contract and essential terms shall be 
subject to the same requirements as 
those for contracts involving non¬ 
exempt commodities. 

(d) Service contracts with non-vessel- 
operating common carriers. No ocean 
common carrier or conference may 
execute or file any service contract in 
which a contract party, an affiliate of 
such contract party, or a member of a 
shippers* association, entitled to receive 
service under the contract, is an 
NVOCC, unless such non-vessel- 
operating common carrier has a tariff 
and a bond as required by sections 8 
and 23 of the 1984 Act and Commission 
regulations under this part and part 583 
of this chapter. 

(e) Certification of shipper status —(1) 
Certification. The shipper contract party 
shall certify on the signature page of the 
service contract its shipper status, e.g., 
owner of the cargo, shippers’ 
association, NVOCC, or specified other 
designation, and the status of every 
affiliate of such contract party or 
member of a shippers’ association 
entitled to receive service under the 
contract. The certification shall be 
signed by the contract party. 

(2) Proof of tariff and bond. If the 
certification completed by the contract 
party under paragraph (e)(1) of this 
section identifies the contract party or 
on affiliate or member of a shippers’ 


association as an NVOCC, the ocean 
common carrier or conference shall 
obtain proof that such NVOCC has a 
tariff and a bond as required under 
section 8 and 23 of the 1984 Act before 
signing the service contract. An ocean 
common carrier or conference can 
obtain proof of an NVOCC’s compliance 
by consulting a current list published by 
the Commission of NVOCCs in 
compliance with the tariff and bonding 
requirements or by reviewing a copy of 
the tariff rule published by the NVOCC 
and in effect under 5 514.15(b)(24). 

(3) Joining shippers* association 
during term of contract. If an NVOCC 
joins a shippers’ association during the 
term of a service contract and is entitled 
to receive service under the contract, the 
NVOCC shall provide to the ocean 
common carrier or conference the proof 
of compliance required by paragraph 
(e)(2) of this section prior to any 
shipments under the contract. 

(4) Reliance on NVOCC proof; 
independent knowledge. An ocean 
common carrier or conference executing 
a service contract shall be deemed to 
have complied with section 10(b)(15) of 
the 1984 Act upon meeting the 
requirements of paragraphs (e)(1) and 
(e)(2) of this section, unless the ocean 
common carrier had reason to know 
such certification or documentation of 
NVOCC tariff and bonding was false. 

(f) Availability of essential terms. A 
statement of the essential terms of each 
service contract as set forth in tariff 
format shall be made available for 
inspection by the general public 
pursuant to the requirements of this 
section and § 514.17. 

(1) Availability of terms. The essential 
terms of an initial service contract shall 
be made available for use in a contract 
to all other shippers or shippers’ 
associations similarly situated, under 
the same terms and conditions, for a 
specified period of no less than thirty 
(30) days from the date of filing of the 
essential terms of the service contract 
under § 514.17, as may be adjusted 
under paragraph (j)(4) of this section. 
The conference or carrier may specify in 
the Essential Terms Publication the 
information which must accompany a 
me-too request and the procedures for 
submitting same. 

(2) Me-too requests and replies, (i) 
Whenever a shipper or shippers’ 
association desires to enter into a 
service contract with the same essential 
terms as in another existing service 
contract, a request shall be submitted to 
the carrier or conference in writing. 

(ii) The carrier or conference shall 
reply to the request by mailing, or other 
suitable form of delivery, within 14 days 
of the receipt of the request, either a 


contract offer with the same essential 
terms which can be accepted and signed 
by the recipient upon receipt, or an 
explanation in writing why the applicant 
is not entitled to such a contract. The 
carrier or conference may require the 
contract offer to be accepted within a 
specified period of time. 

(3) Filing of me-too contracts. The 
service contract resulting from a request 
under this section may be implemented 
as described in paragraph (j)(3) of this 
section. No additional statement of 
essential terms need be filed. 

(4) Changes in me-too contracts. In the 
case of any expressly described 
subsequent event which results in a 
change to an original essential term by 
the operation of a contract clause in the 
service contract under § 514.17(d)(8)(vi), 
the new essential term(s) shall be 
immediately made available in writing 
to other shippers and shippers’ 
associations which have entered into a 
contract with the same, original 
essential terms, and which are similarly 
affected by the event. Copies shall also 
be submitted to the Commission under 
paragraph (g)(2)(i) of this section. 

(g) Filing of service contract 
materials. Authorized persons under 
§ 514.4(d)(5) shall file with BTCL the 
following: 

(1) Service contracts. Within ten (10) 
days of the electronic filing of essential 
terms under 5 514.17, a true and 
complete copy of the related contract(s) 
shall be submitted in form and content 
as provided by this section and § 514.17, 
in single copy contained in a double 
envelope, which contains no other 
material, as follows: 

(1) The outer envelope shall be 
addressed to: “Director, Bureau of 
Tariffs, Certification and Licensing, 
Federal Maritime Commission, 
Washington, DC 20573.” 

(ii) The inner envelope shall be 
sealed, contain only the executed 
contract, and shall state: “This Envelope 
Contains a Confidential Service 
Contract.” 

(iii) The top of each page of a filed 
service contract shall be stamped 
“Confidential.” 

(2) Notices of: change to contract , 
contract party or rate; availability of 
changed terms to similarly-situated 
shippers; and settlement of account. 
There shall be filed with the 
Commission, pursuant to the procedures 
of paragraph (g)(1) of this section, a 
detailed notice, within 30 days of the 
occurrence, of: 

(i) The making available of contingent 
essential terms to similarly situated 
shippers under paragraph (f)(4) of this 
section; 
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(ii) Termination under paragraph 

(l)(l)(ii) of this section by mutual 
agreement, breach or default not 
covered by the service contract; 

(iii) The adjustment of accounts, by 
rerating, liquidated damages, or 
otherwise under paragraph (1) of this 
section; 

{iv} Final settlement of any account 
adjusted as described in paragraph 

(g)(2)(iii) of this section; and 

(v) Any change to: 

(A) The name of a basic contract 
party under paragraph (h)(l)(v) of this 
section; or 

(B) The list of affiliates under 
paragraph (h)(l)(vi) of this section of 
any contract party entitled to receive or 
authorized to offer services under the 
contract. 

(h) Form and content. Every service 
contract shall clearly, legibly and 
accurately set forth in the following 
order 

(1) On the first page, preceding any 
other provisions: (i) A unique service 
contract number bearing the prefix "SC” 
(see § 514.17(d)(2)); 

(ii) The ATFI number (‘Tariff # 

-”) of the carrier's or 

conference’s essential terms publication 
(See §5 514.11(b) and 514.17(b)); 

(iii) A reference to the statement of 
essential terms ATFI number ("ET 

Number-") as provided in 

5 514.17(d)(2); 

(iv) The ATFI number(s) (‘Tariff # 

-") of the tariff(s) of general 

applicability; 

(v) The names of the contract parties. 
Any further references in the contract to 
such parties shall be consistent with the 
first reference (e.g., (exact name), 
"carrier,” "shipper,” or "association,” 
etc.}; and 

(vi) Every affiliate of each contract 
party named under paragraph (h)(l)(v) 
of this section entitled to receive or 
authorized to offer services under the 
contract, except that in the case of a 
contract entered into by a conference or 
shippers’ association, individual 
members need not be named unless the 
contract includes or excludes specific 
members. In the event the list of 
affiliates is too lengthy to be included on 
the first page, reference shall be made to 
the exact location of such information. 

(2) On the second and subsequent 
pages: (i) The complete terms of the 
contract, including: 

(A) All essential terms as required 
under § 514.17, preferably in the order 
and format prescribed by 5 514.17(d); 
and 

(B) Other terms of the contract; 

(ii)(A) A description of the shipment 

records which will be maintained to 
support the contract; and 


(B) The address, telephone number, 
and title of the person who will respond 
to a request by making shipment records 
available to the Commission for 
inspection under paragraph (m) of this 
section; and 

(iii) The number of free days and 
charges for use of carrier or conference 
provided equipment. The carrier or 
conference may reference its tariff of 
general applicability or equipment 
interchange tariff. In those instances, 
reference need be made to Tariff Rule 21 
(5 514.15(b)(21}) and the applicable tariff 
number only. 

(3) On the signature page: (i) 
Signatures of all necessary contract 
parties; and 

(ii) A certification of shipper status in 
accordance with paragraph (e) of this 
section. 

(1) [Reserved] 

(j) Contract rejection and notice; 
implementation —(1) Initial filing and 
notice of intent to reject —(i) Within 20 
days after the initial filing of the 
contract, the Commission may reject, or 
notify the filing party of the 
Commission's intent to reject a service 
contract and/or statement of essential 
terms that does not conform to the form, 
content and filing requirements of the 
Act or this part. The Commission will 
provide an explanation of the reasons 
for such rejection or intent to reject. 

(ii) Except for rejection on the ground 
that the service contract was not filed 
within ten days of its essential terms, or 
other major deficiencies, such as not 
containing an essential term, the parties 
will have 20 days after the date 
appearing on the notice of intent to 
reject to resubmit the contract (in paper 
form under paragraph (g) of this section) 
and/or statement of essential terms (in 
electronic form under 5 514.17), modified 
to satisfy the Commission’s concerns. 

(2) Rejection. The Commission may 
reject the contract and/or statement of 
essential terms if: 

(i) The service contract is not filed 
within 10 days of the electronic filing of 
its associated essential terms; 

(ii) A mandatory essential term or 30- 
day me-too notice is missing; or 

(iii) Under a notice of rejection 
pursuant to paragraph (j)(l) of this 
section, if the objectionable contract or 
statement of essential terms: 

(A) Is not resubmitted within 20 days 
of the notice of intent to reject; or 

(B) Is resubmitted within 20 days of 
the notice of intent to reject as provided 
in paragraph (j)(l)(ii) of this section, but 
still does not conform to the form, 
content or filing requirements of the Act 
or this part. 

(3) Implementation; prohibition and 
rerating . (i) Performance under a service 


contract may begin without prior 
Commission authorization on the day its 
associated statement of essential terms 
is electronically filed, except for 
rejection under paragraph (j)(3)(ii) of 
this section; 

(ii) When the filing parties receive 
notice that the service contract or 
statement of essential terms has been 
rejected under paragraph (j)(2) of this 
section: 

(A) Further or continued 
implementation of the service contract is 
prohibited; 

(B) All services performed under the 
contract shall be rerated in accordance 
with the otherwise applicable tariff 
provisions for such services with notice 
to the shipper or shippers’ association 
within 30 days of the date of rejection; 
and 

(C) Detailed notice shall be given to 
the Commission under paragraph (g)(2) 
of this section within 30 days of: 

(1) The rerating or other account 
adjustment resulting from rejection 
under this paragraph; and 

(2) Final settlement of the account 
adjusted under paragraph (j)((3)(ii)(C)(7) 
of this section. 

(4) Period of availability. The 
minimum 30-day period of availability of 
essential terras required by paragraph 
(f)(1) of this section shall be suspended 
on the date of the notice of intent to 
reject a service contract and/or 
statement of essential terms under 
paragraph (j)(l)(i) of this section, or on 
the date of rejection under paragraph 

(j)(l)(i) of this section, whichever occurs 
first, and a new 30-day period shall 
commence upon the resubmission 
thereof under paragraph (j)(l)(ii) of this 
section. 

(k) Modification, correction and 
cancellation of service contract terms. 
The essential terms originally set forth 
in a service contract may not be 
amended but may be corrected pursuant 
to this section and 5 514.17. 

(l) Request for correction. Either party 
to a filed service contract may request 
permission to correct clerical or 
administrative errors in the essential 
terms of a filed contract. Requests shall 
be filed, in duplicate, with the 
Commission’s Office of the Secretary 
within 45 days of the contract’s filing 
with the Commission and shall include: 

(i) A letter of transmittal explaining 
the purpose of the submission, and 
providing specific information to 
identify the service contract to be 
corrected; 

(ii) A paper copy of the proposed 
correct essential terms. Corrections 
shall be indicated as follows: 
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(A) Matter being deleted shall be 
struck through; and 

(B) Matter to be added shall 
immediately follow the language being 
deleted and be underscored; 

(iii) An affidavit from the fding party 
attesting with specificity to the factual 
circumstances surrounding the clerical 
or administrative error, with reference 
to any supporting documentation; 

(iv) Documents supporting the clerical 
or administrative error and 

(v) A brief statement from the other 
party to the contract concurring in the 
request for correction. 

(2) Filing and availability of corrected 
materials, (i) If the request for correction 
is granted, the carrier or conference 
shall File the corrected contract 
provisions under this section and/or a 
corrected statement of essential terms 
under § 514.17, using a special case 
number under 5 514.9(b)(19). Corrected 
essential terms shall be made available 
to all other shippers or shippers’ 
associations similarly situated for a 
specified period of no less than Fifteen 
(15) days from the date of the filing of 
the corrected essential terms. The 
provisions of paragraphs (f)(1) to (f)(3) of 
this section shall otherwise apply. 

(ii) The provisions of paragraph 

(k)(2)(i) of this section do not apply to 
clerical or administrative errors that 
appear only in a confidentially filed 
service contract but not also in the 
relevant essential terms publication. 

(iii) Any shipper or shippers’ 
association that has previously entered 
into a service contract that is corrected 
pursuant to this paragraph may elect to 
continue under that contract with or 
without the corrected essential terms. 

(3) Cancellation. See paragraph (1) of 
this section and g 514.4(e)(2). 

(1) Accounting adjustments; rerating; 
notice —(1) Account adjustment; 
re rating— (i) Events and damages 
covered by contract. An account shall 
be adjusted when there is either liability 
for liquidated damages under 
§ 514.17(d)(8)(v). or the occurrence of an 
event described in § 514.17(d)(8)(vi). 

(ii) Mutual termination or shipper 
failure to meet cargo minimum not 
covered by the contract. In the event of 
a contract termination which is not 
provided for in the contract itself and 
which results from mutual agreement of 
the parties or because the shipper or 
shippers’ association has failed to 
tender the minimum quantity required 
by the contract; 

(A) Further or continued 
implementation of the service contract is 
prohibited; and 

(B) The cargo previously carried under 
the contract shall be rerated according 
to the otherwise applicable tariff 


provisions of the carrier or conference in 
effect at the time of each shipment. 

(2) Notice to contract party. A 
proposed final accounting or rerating 
under this section shall be issued to the 
appropriate contract party within 60 
days of termination, discontinuance, 
breach or default of the service contract, 
for; 

(1) Liability for liquidated damages 
under g 514.17(d)(8)(v); 

(ii) The occurrence of an event under 
§ 514.17(d)(8)(vi); or 

(iii) Termination, breach or default not 
covered by the contract. 

(3) Notice to Commission. Detailed 
notice of any termination, rerating, and/ 
or account adjustments, as well as final 
settlement of an adjusted account, shall 
be given to the Commission under 
paragraph (g)(2) of this section. 

(m) Record keeping and audit —(1) 
Records retention for five years. Every 
common carrier or conference shall 
maintain service contract records in an 
organized, readily accessible or 
retrievable manner for a period of Five 
years from the termination of each 
contract. 

(2) [Paragraph (m)(2) is stayed until 
further notice.) Where maintained, (i) 
Service contract records shall be 
maintained in the United States, except 
that service contract records may be 
maintained outside the United States if 
the Chairman or Secretary of a 
conference or President or Chief 
Executive OfFicer of a carrier certifies 
annually by January 1, on a form to be 
supplied by the Commission, that 
service contract records will be made 
available as provided in paragraph 
(m)(3) of this section. 

(ii) If serv ice contract records are not 
made available to the Commission as 
provided in paragraph (m)(3) of this 
section, the Commission may cancel any 
carrier’s or conference’s right to 
maintain records outside the United 
States pursuant to the certification 
procedure of paragraph (m)(2)(i) of this 
section. 

(3) Production for audit within 30 days 
of request. Every common carrier or 
conference shall, upon written request 
of the FMC’8 Director, Bureau of 
Investigations, or the Director of any 
FMC District Office, submit requested 
service contract records within 30 days 
from the date of the request. 

Subpart C—Form, Content and Use of 
Tariff Data 

§ 514.8 Electronic filing. 

(a) Exemptions. (1) All tariffs required 
to be Filed by this part shall be Filed in 
the proper electronic form and manner 


unless speciFically exempted by the 
Commission. 

(2) A petition for a temporary 
exemption from the electronic Filing 
requirements of this part shall be filed 
with the Secretary of the Commission 
under 5 502.69 of this chapter and g 
514.21. Unless a complete exemption 
from filing tariff material is warranted, 
the petitioner obtaining the exemption 
will still be required to Hie tariffs in 
paper format during the period of the 
exemption. 

(b) User manual. A user manual for 
electronic filing (and/or retrieval) may 
be purchased from BTCL for a fee set 
forth in g 514.21. The user manual 
contains the following; 

(1) ATFIFundamentals Guide, which 
provides the basic ATFI concepts and 
the general system background to 
understand the procedures for ATFI use. 

(2) ATFI System Handbook, which 
describes system use characteristics, 
provides high-level introduction to 
users' interfaces, i.e., menus and 
screens, outlines the information 
contained in the guides, and is a quick 
reference source for experienced users. 

(3) ATFI Tariff Retrieval Guide, which 
provides complete instructional detail 
on the retrieval procedures to access all 
components of a tariff using the ATFI 
central site system in interactive mode. 

(4 ) ATFI Tariff Filing Guide, which 
provides complete instructional detail 
on the interactive filing procedures to 
create and maintain all components of a 
tariff using the ATFI central site system 
in interactive mode. 

(5) ATFI "Batch Filing Guide ” (see 
paragraph (d)(3) of this section), which 
presents information to tariff filers who 
prepare new tariff submissions or 
modifications in an "off-line” or batch 
mode, and then submit the batch Filings 
to the Commission either electronically 
(on-line batch) or by tape (tape or in¬ 
bulk batch). Contains the ATFI 
transaction sets for proper formatting of 
batch Filings. 

(c) Filing; types of filing. In all cases, 
interactive, on-line batch or bulk (tape) 
batch, the Filing session is processed as 
soon as possible after submission/ 
receipt of the filing session information. 
The ATFI system assigns the filing date, 
which is the date an electronically 
transmitted (interactive or on-line batch) 
Filing session File transfer is initiated 
(successful file transfer assumed) or the 
tape (in-bulk batch) is delivered to a 
designated location and date-time 
stamped, in local time in the U.S. 

Eastern Time Zone. After the filing 
session is processed, a Filing-results 
message is placed in the filers electronic 
mailbox on th* central site system. 
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(1) Interactive filing. Interactive tariff 
filing uses a modem and VT-100-type 
terminal (or VT-100-type terminal 
emulation on a personal computer) for 
ATFI access to create tariff filings, 
verify previous filings, and perform 
sample freight calculations for 
verification of filed information, using 
ATFI system screens and pop-up 
windows. The modem must adhere to 
one of the following standards: Bell 212 
(1200 baud); CCITT V.22 (2400 baud); or 
CCITT V.32 (9600 baud). The filing is 
submitted when the filer executes the 
command to “File all Authorized 
Changes” and ATFTs “sent” response 
indicates completion of that filing 
session submission. 

(2) On-line batch filing . On-line batch 
filing is performed by transmission of 
prepared tariff material to the ATFI 
system over dial-up lines from the filer's 
own computer, using published ATFI 
transaction set formats and the KERMIT 
file transfer protocols. The conclusion of 
the file transfer sequence is a positive 
keyboard entry to initiate the transfer 
and a response that indicates 
completion of that submission. The 
modem requirements are the same as 
those in paragraph (c)(1) of this section. 
On-line batch filing requires a computer 
and software capable of producing tariff 
material according to the ATFI 
transaction sets, and transmitting via 
KERMIT protocol. KERMIT is public 
domain software and is available from: 
KERMIT Distribution, Columbia 
University Center for Computing 
Activities, 612 West 115th Street. New 
York, NY 10025. 

(3) In-bulk (tape) batch filing. Tape 
batch filing is accomplished by physical 
delivery of prepared tariff material on 
magnetic tape, in the published ATFI 
transaction set formats, to designated 
locationfs) and accepted/time-stamped 
by an ATFI attendant, or date/time 
stamped and deposited for processing. 
The tape is processed after receipt at the 
ATFI Computer Center. In order that in¬ 
bulk (tape) tariff data can be deemed to 
be "filed” on a particular date, the 
tape(s) must be appropriately delivered 
(deposited) by 5:00 p.m. on that date, if a 
normal Commission work day; or if the 
date desired is a non-work day, by 5:00 
p.m. on the previous Commission work 
day. See 5 514.10(a)(2)(iii). In-bulk batch 
filing requires a computer and software 
capable of producing tariff material 
according to the ATFI transaction sets, 
and recording this on 9-track 1600 bpi or 
6250 bpi tape according to standards 
outlined in the "Batch Filing Guide.” See 
paragraph (d)(3) of this section. 

(d) General format requirements — (1) 
Database format. The ATFI database is 


structured from tariff data elements and 
the tariff objects (see paragraph (h) of 
this section) formed by logical grouping 
of those elements. For example, a TL1 is 
a tariff object which contains data 
elements for origin, destination, rate, 
basis, service, etc. The tariff objects are 
relational, with the “master” record 
being the organization record for a firm. 
One or more tariff records would be 
“related” to that organization record. All 
required and optional Tariff Rules, any 
number of commodity descriptions, 
desired location groups and inland rate 
tables are related to a specific tariff 
record. TUs are related to a specific 
commodity description and assessoriai- 
charge algorithms are related to specific 
Tariff Rules, commodity descriptions or 
TUs. This relational structure allows 
interactive ATFI users to quickly locate 
specific tariff objects regardless of the 
filing organization, tariff type or trade. 
Although the data formats are very 
precise and the CRT displays standard, 
the traditional page format is no longer 
in use. See paragraph (1)(1) of this 
section. 

(2) Batch transmission. Batch 
transmission of tariff materials to the 
ATFI computer, either on-line or in-bulk, 
is governed by the transaction sets 
contained in the “Batch Filing Guide.” 
Tariff filings not complying with the 
regulations in this part or the formats 
and valid codes contained in the “Batch 
Filing Guide” are subject to rejection. 

(3) "Batch Filing Guide. "The ATFI 
“Batch Filing Guide” is published and 
updated in Pike and Fischer, “Shipping 
Regulation,” SR 322:421, and a copy of 
the Guide is available from BTCL. The 
“Batch Filing Guide” includes the 
following items: 

(i) Transaction sets. The transaction 
set formats also include transaction set 
segments, data elements, and reference 
tables. 

(ii) Data Element Dictionary ("DED") 
and Valid Reference Table Entries for 
certain data elements (e.g., service 
codes, container type codes, currency 
codes, etc.), calculation statement 
definitions, and condition and 
calculation statement data fields. For 
interactive filing, valid reference table 
entries can be accessed on help screens. 

(4) Adding new transaction data .. 
Requests for major changes or additions 
to the transaction set data dictionary or 
reference tables shall be submitted in 
writing to BTCL, with sufficient detail 
and reasons for each proposed change. 

A contact person and telephone number 
also should be provided in case of 
questions. 

(i) A proposed major change (other 
than a correction), such as to a 


transaction set, will require formal 
configuration management procedures 
and a minimum of thirty days' advance 
notice of the change in the Federal 
Register and the ATFI system news, 
available at system logon, and by other 
established Commission 
communications procedures. 

(ii) Minor changes will be entered into 
the system and published as soon as 
possible. Such minor changes include 
additions to any of the following term 
and reference lists: Cities; States and 
provinces; Countries; Ports; Container 
sizes; Container types; Container 
temperatures; Hazard codes; Inland 
modes; Packaging types; Rate Bases; 
Service types; Stuffing mode; Stripping 
mode; and Currencies. See Appendixes 
A and B to the ATFI Batch Filing Guide. 

(e) Hardware and software 
requirements. The basic equipment suite 
necessary to access ATFI is a VT-100- 
type terminal (including CRT) and a 
modem. A more sophisticated suite for 
ATFI access would be composed of a 
personal computer (PC) (including CRT), 
a VT-100 emulation software package, 
and a modem. For batch filers, the 
transmitted filing session must be 
formatted to comply with the 
transaction sets. The transmission may 
be via the use of KERMIT file transfer 
protocols after establishing a link for on¬ 
line batch filing with the ATFI central 
site computer (see paragraph (c)(2) of 
this section). 

(f) Password and User ID. (1) System 
identification (“ID”) for logon and initial 
password assignments, for either filing 
or retrieval, are obtained by submitting 
to BTCL the ATFI User Registration 
Form (exhibit 1 to this part), along with 
the proper fee under $ 514.21 and other 
necessary documents prescribed by 

§ 514.4(d) of this part. The logon IDs and 
Passwords are issued to individual 
users. Logon IDs remain constant unless 
circumstances dictate a change 
(forgotten, lost, compromised, etc.); 
however, passwords should be changed 
during the first session and regularly 
after that. Each ATFI user is responsible 
for maintaining security and control 
over its individual password. 

(2) Because ATFI will have 
sophisticated accounting and reporting 
functions to track utilization for user 
charges under § 514.21 and other 
purposes, users who disclose their logon 
ID or password assume the following 
risks: 

(i) System use by another person 
using the “borrowed” logon ID will be 
included in the utilization statistics for 
the registered user; 
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(ii) The "borrowing" user may change 
the password, thus precluding use by the 
registered user: and 

(iii) Substandard, inaccurate or 
rejected filings by the "borrowing" 
person will be traced to the registered 
user in an audit 

(g) Connecting to ATFI;procedures. If 
ATFI user equipment (hardware and 
software) is compatible with the 
configurations specified in paragraph (e) 
of this section, and the proper ID and 
password have been obtained under 
paragraph (f) of this section, on-line 
ATFI services (interactive retrieval, 
interactive filing, and on-line batch 
filing] are available to users registered 
under this section and $ 514.21 for the 
respective services, over commercial 
telecommunications using standard 
asynchronous modems with data rates 
up to 9600 baud. The dial-up procedures 
are set forth in section 2.3 of the Batch 
Filing Guide and section 4.2 of the ATFI 
System Handbook, and the ATFI Hot 
Line number is available through BTCL 

(h) Major menu selections . Proper 
connection will lead the user to the 
"ATFI Logo Menu," which allows 
selections by any user for "Tariff 
Retrieval," "Retrieval Practice." 
"Retrieval CBI." "Mailbox," "ATFI 
System News," "Change Password," 
"Screen Setup," and "Logout." 
Additionally, a registered filer can 
access ‘Tariff Filing." "Filing CBI," and 
"Filing Practice." Upon the selection of 
either "Tariff Filing" or 'Tariff 
Retrieval," the user will be led to the 
"Main Menu," which allows selection 
(with help screens and windows) of the 
following items and subitems (see also 
the anti-rebate policy notice in 
paragraph (j) of this section). The tariff 
objects (in addition to * "Commodity 
Descriptions" and * "TUs") are marked 
with an asterisk (*). 

(1) Select Tariff. This selection allows 
access to a particular tariff which can be 
selected by "Organization Number," 
"Origin" and "Destination." and/or 
"Organization Trade Name." 

(2) Rate Inquiry . This selection is used 
for "Commodities" (5 514.13(a)), "TUs" 
(5 514.13(b)). "Access Dates" 

(§ 514.10(a)(1)), and "Algorithms" for 
assessoriai charges and calculations 
(§ 514.10(d)). For essential terms 
publications, "Rate Inquiry" provides 
access to the * "Essential Terms" of 
service contracts (§ 514.17). 

(3) Other Tariff Components. This 
selection provides another menu for. 

(i) * Rules (Tariff Rules). See S 514.15. 

(ii) Inland Rates. (This provides 
access to * "Inland Rate Tables.”) See 
5 514.15(b)(1). 

(iii) Commodity Index. (This can also 
be accessed from the "Commodity 


Search" screen under "Rate Inquiry.") 
See i 514.13(a)(7). 

(iv) * Location Groups. See 
5 514.10(b). 

(v) Tariff Definition. This selection 
provides another menu for 

(A) # Tariff Record. See S 514.11(b). 

(B) Origin Scope. See S 514.11(c). 

(C) Destination Scope. See $ 514.11(c). 

(D) Governing Tariffs. See § 514.12. 

(E) * Organization Record. (This item 
is more directly available by filers who 
have the authority to edit the 
"Organization Record.") See S 514.11(a). 

(vi) Select Tariff. 

(vii) New Access Date. See 
5 514.10(a)(1). 

(4) Utilities. 

(i) Currency Conversion. 

(ii) Display Options. 

(iii) Version Information. 

(iv) New Tariff Creation (filers only). 

(v) General Rate Increases (filers 
only). 

(vi) Authorize/Review Changes (filers 
only). 

(vii) Filing Utilities (filers only). 

(5) Exit Tariff System. 

(6) V1.00 Information. 

(i) [Reserved] 

(j) Anti-rebate tariff notice. To further 
implement the United States policy 
against untariffed rebates, as reflected 
in S 514.1(c)(l)(iii), the following notice 
will appear after logon to the ATFI 
system: 

The foreign commerce carriers whose 
tariffs are recorded within this system have a 
policy against the payment of any rebate, 
directly or indirectly by the company or by 
any officer, employee or agent which 
payment would be unlawful under the 
Shipping Act of 1984. Such policy has been 
certified to the Federal Maritime Commission 
in accordance with the Shipping Act of 1984. 
The shipping statutes also prohibit rebates in 
the domestic offshore trade. 

(k) Publication; paper copies of tariff 
material —(1) Publication—{[) 
Availability for inspection. During 
normal business hours, every carrier, 
conference and terminal operator shall 
promptly make available to the public, 
in paper or electronic form, all tariff 
material required by this part to be filed 
by the carrier, conference or marine 
terminal operator, as well as all 
Commission actions affecting such tariff 
material, such as rejections, 
suspensions, etc. A reasonable charge, 
such as for a regular subscription, may 
be made for this service, except that 
domestic offshore carriers shall provide 
this service free of charge to the 
governor (or governor’s designee) of any 
state, commonwealth or territory for 
domestic offshore tariffs pertaining to 
trades affecting the particular state, 
commonwealth or territory. 


(ii) Carrier facilities in domestic 
offshore commerce. Every domestic 
offshore carrier, in addition to the 
requirements of paragraph (k)(l)(i) of 
this section, shall make available to the 
public at each facility at which it 
receives freight or passengers for 
transportation, or at which it employs a 
general or sales agent, all tariff material 
governing transportation to and from the 
facility in question. 

(iii) Assistance to the public. Persons 
requesting to inspect tariff materials 
shall, upon reasonable notice, be 
provided sufficient instruction or 
assistance to allow them to ascertain 
both the present and proposed rates, 
charges, classifications, Tariff Rules and 
practices of the tariff owner. 

(iv) Tariff Rule containing public 
access details. Tariff filers shall set 
forth in detail in Tariff Rule 30 

(5 514.15(b)(30)) all costs, conditions and 
arrangements for public inspection of 
tariff material, including the official 
tariff when it is not available for access 
in the ATFI system due to a breakdown 
or similar disaster. 

(v) Official copies. (A) Except as 
provided in paragraph (k)(l)(v)(B) of this 
section, the official version of a tariff 
will be the version of any and all tariff 
objects published and effective on a 
specific date in the ATFI central site 
computer or the ATFI archives. 
Individual tariffs are accessible by 
registered ATFI interactive retrievers 
and by the public at terminals in the 
Commission’s Tariff Control Center. 

(B) During a major emergency where 
the ATFI host processor is inaccessible 
due to an equipment breakdown in the 
ATFI system, the official tariff of a tariff 
owner shall be that maintained by the 
tariff owner for public access during just 
such an emergency. The access to the 
emergency tariff shall be described in 
the tariff owner’s Tariff Rule 30 
(5 514.15(b)(30)). As soon as the ATFI 
host processor becomes accessible, the 
tariff owner shall ensure that there are 
no discrepancies between the 
emergency tariff and the ATFI tariff. 

(2) Certified paper copies of tariff 
material. The Commission will publish 
paper pages containing filed tariff 
information only for special Commission 
requirements, e.g., for requested 
certification of tariff data by the 
Commission Secretary for official use in 
court and in other governmental 
proceedings under $ 503.43(c) of this 
chapter and S 514.21(d). The pages 
produced for these purposes will not 
reflect the formats of traditional, page- 
based tariffs, but will present tariff 
objects in effect or filed to become 
effective on a specific date. The paper 
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format may reflect the printing of a 
computer screen display or the retrieval 
and printing of a specific portion of a 
tariff in the ATF1 database or the ATF1 
database archives. 

(1) Certification of batch filing 
capability. (1) The Commission will not 
make available to the public software 
packages for firms to use in formulating 
tariff filings. The Commission has 
released the “Batch Filing Guide” (with 
transaction sets) into the public domain 
so that qualified commercial firms can 
develop batch filing software for the 
general market. 

(2) Certification. Firms which develop 
batch filing software, by appointment 
through BTCL and payment of the fee 
set forth in § 514.21, can be certified for 
the formatting of one or more of several 
types of tariff data (e.g., domestic, 
foreign, essential terms, etc.) in ATF1 
transaction set format and submission 
of that data to the FMC ATFI central 
site computer. The data may be 
submitted either via on-line batch 
transmission over dial-up 
telecommunications links using the 
required file transfer protocols, or in 
bulk batch via delivery to the ATFI 
computer center of magnetic tape 
containing the tariff data. Certification 
will require submission of tariff filing 
sessions to ATFI, with an evaluation of 
the actual results of the attempted 
filings to ensure that the transaction set 
formats are properly employed and that 
the filing results are consistent with the 
flier's expectations. 

(m) ATFI screens. The sample screens 
used to illustrate tariff objects in this 
part simulate parts of, but are not the 
actual, completed ATFI screens used in 
the electronic filing and retrieval of 
tariff data, which may also change with 
technical or regulatory developments. 
Moreover, certain fields appearing on 
the actual ATFI screens may be blocked 
off from directly entering all or certain 
data in such fields, because of default 
procedures, developing and copying 
data from other, preliminary screens, 
etc. Accordingly, filers must carefully 
follow instructions in order to properly 
enter complete and accurate tariff data. 

(n) Validation of data. Tariff data 
submitted to ATFI for filing are screened 
for compliance with ATFI conformity 
checks, and certain data not 
automatically rejected by the conformity 
checks are flagged for Commission 
examiner review. 

(1) Conformity checks. The conformity 
checks are syntax checks, validity 
checks and associative checks. For 
interactive filing, the ATFI system will 
generally not accept tariff material 
which fails conformity checks and the 
on-line Filer can immediately correct its 


proposed filing before Final submission 
to the ATFI database. Commercially 
developed batch filing software can be 
designed to accomplish the same 
functionality. However, all proposed 
filings of tariff materials must undergo 
the routine system conformity checks 
before they can be received into the 
database. Filers will be notified of 
automatic rejections at this stage by 
electronic mail, with follow-up letter, if 
necessary. The conformity checks are: 

(1) Syntax Checks. Tariff material will 
be checked for file integrity, proper data 
types, field lengths, and logical sequence 
according to the “Batch Filing Guide’s" 
transaction sets. Data not conforming to 
the data element format or type in the 
“Batch Filing Guide's" Data Element 
Dictionary (“DED") and the sequence 
requirements of the transaction sets and 
segment definitions will result in 
rejections of submitted tariff data to 
include the possible rejection of an 
entire filing if form and format errors are 
extensive enough to preclude 
processing. 

(ii) Validity Checks. Certain data 
elements of filed tariff material will also 
be checked for data validity by type 
against the DED's published reference 
tables, such as for container types and 
sizes, rate basis, and packaging. See 

5 514.13(b). 

(iii) Associative Checks. ATFI uses 
associative checks to identify logical 
conformity with established tariff filing 
rules. The following are some 
representative types of associative 
checks performed by the ATFI system. 

(A) Any new or amended tariff matter 
must have: 

(7) A valid organization number and 
name (§ 514.11 (b)(l)(ii) and (b)(2)). 

(2) No suspended carrier or object 
status (See §§ 514.1(c)(1) and 514.19). 

(3) Appropriate publication authority 
(§ 514.11(a)(9)(iii)). 

(4) Filing date same as or prior to 
effective date (§ 514.10(a)). 

(5) Valid and appropriate filing/ 
amendment codes (§ 514.9). 

(3) Valid and appropriate filing, 
effective, thru and expiration dates 
(§5 514.9 and 514.10(a)). 

(7) When used, valid special case 
number and Filing/amendment code "S, “ 
with no other filing/amendment codes 
entered (§ 514.9(b)(19)). 

(B) Tariff records (§ 514.11(b)) must 
have new (unique to carrier/conference/ 
terminal) tariff number 

(5 514.11 (b)(l)(ii)). 

(C) Commodity description records 
(§ 514.13(a)) must have: 

(7) Complete textual description and 
unique number. 

(2) At least one commodity index 
entry. 


(D) Tariff line item (TU) records 
(§ 514.13(b)) must have a valid: 

(7) Commodity description and code 
(§ 514.13(b)(5)). 

(2) TU code (5 514.13(b)(6)). 

(3) Origin and destination 
(§ 514.13(b)(15)). 

(4) Rate basis (§ 514.13(b)(17)). 

(5) A specified rate (5 514.13(b)(19)). 

(E) Tariff Rules (§ 514.15(b)) must 
have: 

(7) All mandatory rules. 

(2) Number of new Tariff Rule not 
previously used in that tariff. 

(F) A Jew or enlarged scope (certain 
tariffs) must have effective date 30 days 
or more after Filing date (5 514.11(b)(10)). 

(G) Essential terms (5 514.17) must 
have: 

(7) All mandatory terms (5 514.17(d)). 

(2) Availability date at least 30 days 
greater than the filing date 

(5 514.17(d)(3)). 

(3) All amendments filed with a 
special case number (55 514.7(k) and 
514.9(b)(19)). 

(2) Flag for FMC examiner review. In 
ATTI, electronic conformity checks 
cannot be designed to check and pass/ 
fail every possible rejection situation, 
such as, for example, conflicting texts or 
ambiguous language. Other matters, 
such as Filings of controlled carriers, 
require policy review under the 1984 
Act. For these reasons. ATFI will 
automatically queue for review by a 
Commission examiner the items which 
survive the conformity checks described 
in paragraph (n)(l) of this section. The 
following are representative types of 
items flagged for examiner review: 

(i) Any new or amended tariff matter: 

(A) Of a controlled common carrier. 

(B) With a filing/amendment code of 
"G. ” "K, ” “A/, “ "ft" ‘T." or "X" 

(5 514.9(b)). 

(C) When a special case number is 
present (5 514.9(b)(19)). 

(ii) All tariff record Filings and 
amendments (§ 514.11(b)), 

(iii) All new commodity descriptions 
(§ 514.13(a)). 

(iv) Tariff line item (TLI) records 
(§ 514.13(b)): 

(A) With any increase and the filing/ 
amendment code does not contain an 
"A ”or “G“(5 514.9 (b)(1) and (b)(7)). 

(B) With any non-rate data changes 
(5 514.13(b)(17)). 

(v) All Tariff Rules (§ 514.15). 

(vi) Location groups (§§ 514.9(b)(16) 
and 514.10(b)): 

(A) Any new group or addition to 
group. 

(B) Any deletion of a group member. 

(vii) All service contract essential 
terms filings. (5 514.17). 
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(3) Status/rejection codes. The 
command line at the bottom of most 
ATF1 screens provides a "Status” option 
for retrievers to determine whether an 
ATFI object is accepted, rejected, 
suspended, etc., and the reasons 
therefor. The DED "FMC Status/ 
Rejection Code" provides numeric, two- 
digit codes for this purposes, e.g., "01— 
Not rejected; item accepted." 

§ 514.9 Flling/Amendment codes and 
required notice periods. 

(a) General. (1) Under the shipping 
statutes, various types of tariff material 
require different notice periods 
(beginning with the filing date] before 
they may become effective. For 
example, a new tariff or a rate increase 
usually requires 30 days' notice before 
the effective date. See § 514.4(a). 
Paragraph (b) of this section describes 
the different notice periods for the 
various types of Filed tariff items and 
their corresponding filing/amendment 
codes (symbols), which shall be 
carefully used by the filer for the 
purposes of guiding the user and 
triggering accurate associative checks to 
ensure the integrity of the filed tariff 
material. See § 514.8(n). The ATFI 
system makes available a Help screen 
which also lists the uniform symbols. 

(2) Multiple symbols. Filed tariff 
material frequently can be coded with 
more than one symbol. Accordingly, the 
field, "Amendment Type," appearing on 
most ATFI screens, will usually allow 
up to three different, compatible 
symbols, but see paragraph (b)(19) of 
this section. 

(3) Symbol(s) resulting from deletion. 
When amendments deleting existing 
tariff matter alter the amount paid by 
the shipper/consignee, the effect of this 
change shall be indicated by the proper 
code symbol(s). as required by 
paragraph (b) of this section. 

(4) Restricted use of symbols. The 
codes or symbols prescribed in 
paragraph (b) of this section may not be 
used for any other purpose, nor shall 
any symbol be used other than the 
appropriate symbol(s) described in 
paragraph (b) of this section. 

(5) Essential terms and terminal 
tariffs. Due to the absence of most of the 
notice requirements otherwise 
applicable to carrier or conference 
tariffs, the use of symbols under this 
section for terminal tariffs will be 
appropriate for the tariff objects 
employed and filing/maintenance. 
Symbols for essential terms of service 
contracts under § 514.17 will usually be 
limited to "I" for initial filings and "S" 
for amendments. 

(b) Filing/Amendment codes and 
notice periods. For tariffs in foreign and 


domestic offshore commerce, the 
following are the notice periods for 
various types of filings and their 
corresponding symbols. To the extent 
applicable and permitted by the ATFI 
system, the symbols can also be used in 
other types of tariff material, such as 
terminal tariffs. 

(1) "A " Increase (Not a general rate 
increase in domestic offshore commerce 
under paragraph (b)(7) of this section 
[”G"J): 30 days' notice—-(\){A) Except for 
a general rate increase in domestic 
offshore commerce, amendments which 
provide for changes in rates, fares, 
charges, Tariff Rules or other tariff 
provisions resulting in an increase in 
cost, shall use the symbol "A" and be 
filed to become effective not earlier than 
30 days' after the date of filing, unless 
an exemption or special permission to 
become effective on less than said 30 
days’ notice has been granted by the 
Commission. 

(B) With the Filing of tariff material 
under this subparagraph, domestic 
offshore carriers shall simultaneously 
submit in paper format any supporting 
data required by part 552 of this chapter. 

(ii) An amendment which deletes a 
specific commodity and rate applicable 
thereto from a tariff, thereby resulting in 
the application of a higher "cargo, n.o.s." 
or similar general cargo rate, is a rate 
increase requiring 30 days' notice under 
this subparagraph. 

(2) [Reserved] 

(3) "C" Change resulting in neither 
increase nor decrease in rates or 
charges: effective upon 14 short notice," 
i.e., upon filing in foreign commerce, or 
on one day's notice in domestic offshore 
commerce, (i) Amendments which result 
in no change in cost to the shipper, such 
as an amendment changing only the 
name or address of the filing party, may 
become effective upon short notice (i.e.. 
upon filing in foreign commerce, or on 
one day’s notice in domestic offshore 
commerce) and shall use the symbol 
"C;" except that all changes to 
controlled common carrier tariffs may 
not become effective earlier than 30 
days from the date of filing, unless 
special permission has been granted by 
the Commission under § 514.18, or the 
change affects only tariff matters which 
are the subject of a suspension 
proceeding under § 514.19 of this part. 

(ii) An amendment containing a rate 
on a specific commodity not previously 
named in a tariff which results in no 
change in cost to the shipper may 
become effective on short notice under 
this subparagraph, if: 

(A) The tariff contains a "cargo, 
n.o.s." or similar general cargo rate 
which would otherwise be applicable to 
the specific commodity; 


(B) The speciFic commodity rate is 
equal to the previously applicable 
general cargo rate; and 

(C) The common carrier is not a 
controlled common carrier which has 
not received special permission or an 
exemption authorizing the amendment. 

(4) [Reserved] 

(5) "E" Expiration: effective upon 
filing unless it results in an increase 
under paragraph (b)(1) 'A" or (b)(7) “G" 
of this section. When amendments 
deleting or expiring existing tariff matter 
alter the amount to be paid by the 
shipper/consignee, the effect of this 
change shall be indicated by other 
symbol(s) under this paragraph (b). 
Otherwise, expired or deleted matter, 
such as an amendment completely 
canceling a tariff due to a cessation of 
all service by the carrier between the 
ports or points listed in the canceled 
tariff, may take effect upon Filing and 
shall use the symbol "E." 

(6) [Reserved] 

(7) "G" General rate increase or 
decrease (domestic offshore commerce): 
60 days' notice. Amendments of 
domestic offshore tariffs which change 
rates, fares, charges, Tariff Rules, or 
other tariff provisions and which 
constitute a general increase or decrease 
in rates, shall be Filed together with any 
supporting material required by part 552 
and § 502.67 of this chapter at least 60 
days prior to their effective date and 
shall use the symbol "G.” 

(8) [Reserved] 

(9) "I" New or initial matter: 30 days' 
notice —(i)(A) New tariffs and. except 
for a general increase or decrease in 
domestic offshore commerce, filings 
which provide for new or initial rates, 
fares, charges. Tariff Rules or other tariff 
provisions resulting in an increased cost 
to the shipper, shall use the symbol "I" 
and be filed to become effective not 
earlier than 30 days after the date of 
filing, unless an exemption or special 
permission to become effective on less 
than said 30 days’ notice has been 
granted by the Commission. 

(B)With the Filing of tariff material 
under this subparagraph, domestic 
offshore carriers shall simultaneously 
submit in paper format any supporting 
data required by part 552 of this chapter. 

(ii) Initial Filings of essential terms of 
service contracts under § 514.17 of this 
part may not use any symbol other than 
"I." See paragraph (b)(19)(iii)(A) of this 
section for corrections to essential 
terms. 

(10) [Reserved] 

(11) U K" Rate or charge filed by a 
controlled common carrier member of a 
conference under independent action 
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(foreign commerce): effective upon filing 
if decrease. 

(i) All changes to controlled common 
carrier tariffs may not become effective 
earlier than 30 days from the date of 
filing unless special permission has been 
granted by the Commission under 

8 514.18, or the change affects only tariff 
matters which are the subject of a 
suspension proceeding under S 514.19 of 
this part. Such changes shall use the 
most appropriate symbol(s) under this 
section. 

(ii) Conferences may file on behalf of 
their controlled common carrier 
members lower independent-action 
rates on less than 30 days' notice, using 
the symbol "K,” subject to the 
requirements of their basic agreements 
and subject to such rates being filed at 
or above the level set by a member of 
the conference that has not been 
determined by the Commission to be a 
controlled common carrier subject to 
section 9 of the 1984 Act, in the trade 
involved. 

(12) (Reserved] 

(13) “M“ Transportation of U.S. 
Department of Defense cargo by 
American-flag common carriers under 
terms and conditions negotiated and 
approved by the Military Sealift 
Command (“MSC"). (Foreign 
Commerce): Effective upon filing. Under 
§ 514.3(b)(4), the following services are 
subject to continuing special permission 
authority to deviate from the 30-day 
notice requirement of section 8 of the 
1984 Act, if all the following conditions 
are met: 

(i) All common carrier quotations or 
tenders, including amendments thereto, 
are filed with the Commission as soon 
as possible after they are accepted and 
approved by MSC, but no later than on 
the effective date; 

(ii) MSC tenders are filed in the 
carrier’s foreign commodity tariffs) 
covering the trade route(s) applicable to 
the tenderfs): 

(iii) MSC tenders are filed for distinct 
commodities or as separate TLI’s within 
a commodity, as applicable, using the 
symbol “M” under § 514.9(b)(13); 

(iv) The use of the filing/amendment 
code “M” is understood by the filer to 
mean that the tariff material filed is 
submitted in accordance with the 
requirements of the Shipping Act of 1984 
and this part; and 

(v) The terms and conditions 
governing the military rates, as set forth 
in the applicable MSC rate agreement(s), 
are included in Tariff Rule 32, 

8 514.15(b)(32), and assessorials are 
properly formatted and linked to the 
commodity description and/or TU. 

(14) —(1.5) [Reserved] 


(16) 4 'P” Extension of service to 
additional port(s) at rates already in 
effect for similar services at the port(s) 
being added: or the carrier's 
establishment of additional terminal 
facilities at the portfs) already served\ 
at the same rates as those currently 
applicable to comparable facilities of 
the carrier at the same port. 

(i) In domestic offshore commerce: 

(A) Amendments extending actual 
service to additional ports at rates or 
fares already in effect for similar service 
at the ports being added may take effect 
upon filing and shall use the symbol "Pi** 
and 

(B) Carriers may file to be effective 
upon filing, using the symbol "P,” 
amendments establishing additional 
terminal facilities for loading or 
discharging cargo at ports or harbors 
already served, but only if the rates to 
be charged at such facilities are the 
same as those currently applicable to 
comparable facilities of the carrier at 
the same port or harbor. 

(ii) In foreign commerce: 

(A) Amendments which provide for 
the addition of a port or point to a 
previously existing origin or destination 
field may become effective upon filing 
and shall use the symbol "P.” 

(B) A deletion of a port or point from a 
previously existing origin or destination 
field may not be coded with a "P,” but 
shall be coded with other appropriate 
symbolfs) under this section. 

(17) [Reserved] 

(18) “Ft" Reduction (Not a general rate 
decrease in domestic offshore 
commerce under paragraph (b)(7) “G" of 
this section) —(i) Domestic offshore 
commerce (one day's notice). Except for 
a general rate decrease, amendments to 
domestic offshore tariffs which provide 
for changes in rates, fares, charges. 

Tariff Rules or other tariff provisions 
resulting in a decrease in cost, shall be 
filed to become effective not earlier than 
one day after the date of filing, using the 
symbol “R." unless an exemption or 
special permission to become effective 
on less than said one day's notice has 
been granted by the Commission. 

(ii) Foreign commerce. Amendments 
which provide for changes in rates, 
charges. Tariff Rules, regulations or 
other tariff provisions resulting in a 
decrease in cost to the shipper may 
become effective upon filing and shall 
use the symbol “R;“ except that all 
changes to controlled common carrier 
tariffs may not become effective earlier 
than 30 days from the date of filing, 
unless special permission has been 
granted by the Commission under 
8 514.18, or the change affects only tariff 
matters which are the subject of a 


suspension proceeding under 8 514.19 of 
this part. 

(19) “S'* Special cose matter: effective 
upon filing unless otherwise directed by 
the Commission. Special case numbers 
will be developed and issued by the 
Commission and shall be entered by the 
filer, along with the symbol “S.” Special 
case matter may not be filed with other 
types of amendments, including special 
case matter with other special case 
number(s). When filing special case 
matter, no filing/amendments codes 
other than "S’* may be used. Special 
Case filings may arise from the 
following situations: 

(i) Special permission under 8 514.18. 

(ii) Special Docket decision under 
8 502.92 of this chapter. 

(iii) Correction or resubmission of 
essential terms. 

(A) Correction under 88 514.7(k) and 
514.17. 

(B) Resubmission after notice of intent 
to reject under 8 514.7(j). 

(iv) Filing to put tariff in order after 
rejection or overturning a rejection. 
(Except with the use of the Thru-date 
under 5 514.10(a)(5), the ATFI system 
cannot by itself restore material that has 
been superseded or rejected, so the filer 
is required to make any filings to put its 
tariff in order, through the special case 
procedures, if necessary.) 

(v) Filing of tariff data after 
suspension under § 514.19. 

(vi) Other situations, as directed by 
the Commission. 

(20) 'T” Terminal rates, charges or 
provisions or canal tolls over which the 
carrier has no control: effective upon 
filing. Wherever a tariff includes 
charges for terminal services, canal 
tolls, additional charges, or other 
provisions not under the control of the 
common carrier or conference which 
merely acts as a collection agent for the 
charges, and the agency making such 
changes does so without notice to the 
tariff owner, such provisions may be 
changed in the carrier's or conference's 
tariff upon filing and shall use the 
symbol "T." 

(21H22) [Reserved] 

(23) ,4 W“ for same-day withdrawal of 
erroneous data. A filer may withdraw 
an erroneous filing by the use of the 
symbol "W" with the corrected filing, 
but only if the corrected filing is made 
on the same date as the erroneous filing. 

(24) “X" Exemptions, (i) Controlled 
carrier data in U.S. bilateral trades or in 
trades served exclusively by controlled 
carriers. (See $ 514.3(a)(2).) A controlled 
common carrier shall use the symbol 
"X” for all tariff material filed under the 
following exempt situations: 
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(A) As to any particular rate, the 
controlled common carrier’s tariff 
contains an amount set by the duly 
authorized action of a ratemaking body, 
except that this exemption is 
inapplicable to rates established 
pursuant to an agreement in which all 
the members are controlled common 
carriers not otherwise excluded by this 
paragraph; 

(B) The controlled common carrier’s 
rates, charges, classifications. Tariff 
Rules or regulations govern 
transportation of cargo between the 
controlling state and the United States 
(including its districts, territories and 
possessions); or 

(C) The controlled common carrier 
operates in a trade served exclusively 
by controlled common carriers. 

(ii) [Reserved] 

(iii) The symbol "X” may be used for 
other situations involving an exemption 
or continuing special permission, as 
directed by the Commission. 

(c) Multiple amendments; same or 
different TLI. All filings with adequate 
notice, but with different , successive 
effective dates (each filing effective 
after the effective date of the previous 
filing), will be entered into the ATFI 
system, whether or not they amend the 
same TLI. On the other hand, unless an 
appropriate thru date (§ 514.10(a)(5)) is 
employed to protect the same or later 
effective date of an earlier amendment 
of the same TU, only the later (or last) 
filing, which has an effective date the 
same as or earlier than that of the 
previous filing(s), will be given effect, in 
which case, the previous filing(s) will be 
presumed to be erroneous and void. 

(d) Supplements . “Supplements” to 
tariffs are prohibited. The ATFI system 
will electronically accommodate the 
necessary amendment of each TLI 
selected for general rate changes, 
through the GRI/GRD utility, 
assessorials and/or individual TLI 
changes. Other matters, previously 
handled by supplements in traditional, 
page-based tariffs, will be handled 
procedurally and/or through Tariff 
Rules, TLI notes, etc. 

§ 514.10 Other Items used throughout 
ATFI. 

(a) Control dates and history. Various 
control dates are used for tariff material 
filed in and/or retrieved from the ATFI 
system. The following simulated screen 
illustrates these dates which are found 
on many ATFI screens and contains 
corresponding numbers keyed to 
explanatory and regulatory 
subparagraphs within this paragraph (in 


addition to “Today” which is the date of 
entry into the system and the screen). 
For special date provisions applicable to 
the essential terms of service contracts, 
see §§514.17 (d)(3) to (d)(5). 


[§ 514.10(a)] Today: 0lJan1992 

[Always Today's Date] 

C<2)] Filing date: 0Uan1992 

[(3)) Effective date: 31Jan1992 

[e.g., 30 days' notice] 
t<5)] thru: 0lMar1992 

[(4)] Expiration date: 01May1992 

(or TLI expires (etc).] 


rClXf)]- Access date: 01Jan1992 
[Today's date unless changed] 
[Could be changed to e.g. 
01Dec1991 or 0lJune1992] 
((1)(ii) History -Rev ♦Rev 


(1) (i) Access date and history. The 
default date for the Access date is 
“Today's date.” Interactive ATFI, 
however, allows the user to set a 
different, desired access date for 
retrieving objects within the tariff. See 
§ 514.8(h)(3)(vii). The system will select 
only tariff items that are in effect on the 
chosen access date. This allows the user 
to examine the tariff as it existed on a 
particular date in the past, or to examine 
rates and Tariff Rules which have a 
future effective date. 

(ii) History; —Rev; -f Rev. Similar to 
the functionality of the Access date, the 
following functions are also available on 
many ATFI screens: 

(A) History. This function displays the 
entire list of modifications to a tariff 
item. 

(B) —Rev. This function displays the 
previous revision (one revision at a 
time) of the tariff item just prior to the 
date displayed in the effective date 
field. See paragraph (a)(3) of this 
section. 

(C) -{-Rev. This function displays the 
next (future) revision of the tariff item 
according to the date in the effective 
date field. See paragraph (a)(3) of this 
section. 

(2) Filing date. The filing date, or the 
date any tariff or tariff element is 
processed by ATFI, is used to determine 
the beginning of the advance notice 
period required for various types of 
tariff material under § 514.9(b). The 
filing date is determined for each of the 
three basic types of filing, as follows: 

(i) Interactive. The interactive filing 
system enters a filing date (current date) 
for every tariff object or tariff object 


update to be filed. Proposed objects with 
an outdated filing date will not be 
accepted by interactive ATFI. The day 
of filing is determined by the time of the 
“Commit Authorized Filings to ATFI” 
command at the completion of an 
interactive Filing session and the “Sent” 
response from the system, indicating 
completion of that command at the ATFI 
central site, in local time in the U.S. 
Eastern Time Zone. The function 
“FileDate” (or “Default-Dates” or 
“Defaults”) enables the user to update 
its proposed filing date to match the 
date of expected transmission of the 
proposed Filing. 

(ii) On-line batch. Filers will have a 
filing date automatically assigned to all 
tariff objects filed according to the start 
time of the file transfer, for file transfers 
that are successfully completed, U.S. 
Eastern Time Zone. On-line batch filers 
should plan the transmission of filing 
session files to allow for 
retransmission(s) starting during the 
same U.S. Eastern Time Zone date, in 
case the results of the initial 
transmission(s) are not successful. 

(iii) In-bulk (tape) batch. Filers will 
have a filing date (in local time in the 
U.S. Eastern Time Zone) assigned to all 
tariff objects filed according to the date 
of delivery of a tape to a designated 
location. If the date of delivery is a 
normal Commission work day, the filing 
date can be that date if the tape is 
delivered by 5:00 p.m. If the delivery 
date is not a normal Commission work 
day. or the tape is delivered after 5:00 
p.m. on a normal work day, the filing 
date may not be until the next 
Commission work day. 

(3) Effective date. The Effective date 
is the date upon which a filed tariff or 
tariff element is scheduled to go into 
effect by the filer. It determines the end 
of the advance notice period required 
for various types of tariff material under 
§ 514.9(b). Specifically, a tariff provision 
becomes effective at 12:01 a.m. on the 
beginning of the effective date. In 
interactive filing, the Effective date can 
be changed through “FileDate,” etc., as 
described in paragraph (a)(2)(i) of this 
section. 

(4) Expiration date. The Expiration 
date is the last day. after which the 
entire tariff or tariff element (e.g., TLI), 
which is designated to expire, is no 
longer in effect. After midnight at the 
end of this day, the current version of 
the tariff will not include the expired 
object. In the screen example, the entire 
item (e.g., TU) expires on May 1,1992, 
leaving no specific rate, which could 
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result in an increase to an NOS rate, for 
which advance notice from the filing 
date is required under 5 514.9(b). The 
expired object becomes a part of the 
history objects for the tariff. 

(5) “Thru" dote. The thru date is the 
date after which an amendment to a 
tariff element (e.g., TL1 rate) is 
designated by the filer to be unavailable 
for use and the previously effective tariff 
element automatically goes back into 
effect. After midnight at the end of the 
Thru date, the previously effective tariff 
object will resume its effect. Thru-date 
tariff objects recognize and maintain the 
validity of the unexpired tariff objects 
they temporarily supersede during their 
time of effectiveness. In the screen 
example, the effective item reverts to 
the item prior to effectiveness on March 
1,1992, which goes out of existence 
when expired on May 1,1992. Where an 
increase requires an advance notice 
(e.g., 30 days) under § 514.9(b), a Thru- 
date item which is: 

(i) A decrease when initially effective 
requires 30 days’ notice from the Filing 
date to the Thru date, irrespective of 
when it becomes effective (no earlier 
than Filing). 

(ii) An increase when initially 
effective requires 30 days* notice from 
the Filing Date to the Effective date, but 
may revert (Thru date) to the previous 
item on or after the Effective date. 

(b) Locations and groups. The names 
of places entered by filers, such as in 
origin and destination scopes and TUs, 
shall conform in spelling to, and will be 
validated by. ATFI glossaries. 

(1) Names —(i) Point names. ATFI 
recognizes approximately 250,000 world 
place names. 

(ii) Port names. ATFI recognizes 
ocean port names, using spellings 
concordant with the Point Names list, 
where there is a corresponding point 
name. 

(2) Location groups. In the primary 
tariff, or in a governing tariff under 

§ 514.12(a)(l)(ii), the filer will have the 
option to define and create groups of 
cities, states, provinces and countries 
(e.g. location groups) or groups of ports 
(e.g. port groups), which may be used in 
the construction of TLIs and other tariff 
objects in lieu of specifying particular 
place names in each tariff item, or 
creating multiple tariff items which are 
identical in all ways except for place 
names. A partial screen illustrating the 
locations within an origin port group 
follows- 


I§ 514.10(b)(2)] 

ATFI LOCATION GROUPS 

Group: US ATI. PORTS 
Port Group: Y 
Origin or Oest: 0 

Origin Ports 

BALTIMORE (port), HO, USA 
BOSTON (port), KA, USA 
JACKSONVILLE (port), FL, USA 
MIAMI (port), FL, USA 
NEW YORK (port), NY, USA 


(c) Currency. ATFI recognizes a large 
number of foreign currencies for rates 
and charges. The complete list of ATFI- 
recognized currencies is available on¬ 
line. Currency conversion rates are 
maintained and updated in ATFI on a 
periodic basis; except that these 
conversion rates are for comparison 
purposes only, not as official conversion 
rates for booking or billing. See 

§ 514.8(h)(3)(vi). 

(d) Assessoriols and algorithms —( 1 ) 
Requirement. —(i) Charges. Assessorial 
or accessorial charges, which are to be 
added to the basic ocean freight rate to 
calculate the total cost to the shipper, 
shall be clearly shown through 
mathematical formulas or algorithms, as 
further explained in the Batch Filing 
Guide (as well as in the rest of the User 
Manual), when the applicability of the 
additional charge to the basic ocean 
freight rate can be accurately 
determined prior to the carrier’s receipt 
of cargo. Examples of the types of 
assessorial charges that would usually 
not be determinable prior to cargo 
shipment or preparation of the Bill of 
Lading are: 

(A) Free Time and Demurrage under 
e.g., a rule for detention or demurrage on 
carrier equipment. 

(B) Freight forwarder compensation 
collect charges, e.g., brokerage fees and 
commissions. 

(C) Diversion of cargo. 

(D) Blocking, bracing, staking, 
securing or protective-covering charges 
that cannot be predetermined. 

(E) Cargo held by carrier or terminal 
storage. 

(ii) Precedence There should be no 
conflict between the algorithm and the 
textual description of the assessorial (if 
any), but, if there is, the algorithm shall 
take precedence. 

(iii) Predeterminoble charges. 
Assessorial charges which can be 
determined prior to shipment shall be 
expressed in algorithm form and may be 
contained in Tariff Rules of tariffs and 
essential terms publications (See 


§§ 514.15 and 514.17(b)), as well as in 
commodity descriptions and TUs of 
tariffs and essential terms documents 
(See 85 514.13 and 514.17(d)). 

Algorithms are not accommodated in the 
mandatory or optional terms of essential 
terms under 8 514.17 (d)(8) and (d)(9). 

See also 85 514.12(a). 514.17(b)(2) and 
514.17(d)(10). 

(iv) Non-predeterminable charges; 
null linkage. Assessorial charges, which 
cannot be determined prior to shipment 
and which are not expressed in the 
normal algorithm form, shall be set forth 
in full-text format in the same locations 
as described in paragraph (d)(l)(iii) of 
this section. In order to apprise the 
retriever that such charges may be 
applicable, however, the filer shall link 
all of these charges to the appropriate 
item(s) using null linkage (dummy 
algorithms), i.e., the algorithm: WHEN— 
ALWAYS; THEN—NOTHING. 

(2) Overview. Algorithms are 
expressed as one or more condition and 
calculation statement sets. Each set 
reflects a separate possible condition 
which may apply, and the means of 
calculating a tariff additional charge for 
that condition. A set is composed of a 
group of condition statements, followed 
by a group of calculation statements. 

The allowable condition statements 
accommodate historically common 
criteria for the assessment of ocean 
freight and charges (e.g., "When 
Destination is 'New York'," "When 
Container Size is *40Ft\" etc.). These 
statements, in turn, accommodate 
historically common factors used in the 
computation of freight and charges (e.g., 
weight, volume, origin, container size, 
etc.). 

(3) Calculation statements. The 
calculation statements, listed in the 
Batch Filing Guide at Appendix B. 
section 2, include common arithmetic 
functions, including 

addition [ <X> = <A> *F <B> J, 
subtraction [ <X> = <A> — <B> ), 
multiplication [ <X> = <A> X 
<B> J and 

division! <X> = <A> / <B> ], as 
well as other operations, such as 
minimum [ <X> = MIN ( < 

A> , <B> ) J and 
maximum ( <X> = MAX ( < 

A> , <B> ) J functions. 

(4) Screen illustration. A partial 
screen (with pop-up help window), 
illustrating algorithms with multiple 
condition sets for a commodity 
description, follows: 
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[§ 514.10(d)(4)) 

AIM COMMODITY DESCRIPTION 

Nunbor Commodity Description 
■ pAssessorial Charge Calculation 
DESC: House to House Surcharge 

CYCLE: 2 (Define RATING values* 
wt, vol, etc.) 

SET: (1 of 2) 

WHEN: SERVICE-TYPE is HH 
ANO: RATE-BASIS is W 
THEN: RESULT = 

RATED-WEIGHT x 3.75USD 

SET: (2 of 2) 

WHEN: SERVICE-TYPE is HH 
AND: RATE-BASIS is H 
THEN: RESULT « 

RATED-VOLUME x 5.00USO 


Between the two (condition) sets, there 
is an implied "OR" operator (weight 
"OR" measure). This means that either 
one or the other of these condition sets 
must be TRUE in order for the 
assessorial to apply. After entering the 
rated weight and volume in these 
condition sets, the system will process 
them In the order in which they appear, 
evaluating whether each is TRUE or 
FALSE. If TRUE, the assessorial is 


applicable to the shipment and will be 
entered onto the main screen where 
other potentially applicable assessorials 
(e.g., in different Tariff Rules) will also 
be processed. 

(5) Application. For filing, a toggling 
(on or off) function provides specific 
application ("linking'’) of an assessorial 
to a commodity or Tariff Rule. For 
retrieving, applicable assessorials are 
added to the applicable TLI to find the 
overall cost for the shipment. Before 
shipment, however, there will be some 
condition sets where the values are not 
known (e.g., a surcharge for a non- 
scheduled port where the ship calls in 
an emergency and unloads the 
shipment). In these cases, assessorials 
cannot be accurately applied prior to 
booking or sailing. Nonetheless, filers 
shall use the null linkage or dummy 
algorithm functionality to label and link 
assessorials in full text form to other 
ATFI objects, such as TLIs and 
commodities, for the purpose of enabling 
the retriever to identify all potentially 
applicable charges. 

$ 514.11 Organization and tariff records; 
tariff scope. 

(a) Organization record. The 
organization record is the master record 
for all tariff information in ATFI for a 
specific firm. Each firm wishing to file 


tariffs or essential terms must complete 
and submit an ATFI User Registration 
Form (exhibit 1 to this part) under 
§§ 514.4(d) and 514.8(f). Upon 
Commission approval of organization 
registration in ATFI, a "shell" 
organization record, specific to the 
requestor, is established and contains 
the organization number, organization 
name and organization type. The firm’s 
authorized representative can then 
access the newly established 
organization record (see partial screen), 
using the special access Logon ID and 
password for organizational record 
maintenance, to file the address for the 
firm's home office, and complete the 
affiliations, d/b/a, and publisher lists as 
appropriate. To maximize security of the 
data, maintenance (editing) of the 
organization record will be permitted 
only through the interactive mode by the 
individual in the firm holding the special 
access LOGON ID and password for 
organization record maintenance. The 
following simulated screen is indexed to 
subsequent, explanatory subparagraph 
(numbers) of this paragraph. As with all 
ATFI screens, filers shall enter complete 
and accurate data in all required fields. 


[§ 514.11(a)) ATFI ORGANIZATION RECORD 

XYZ, Inc. 

UD1 Org Nunber: 999999 Agreement 

1(2)) Org Name: XYZ, Inc. 

1(3)) Country of home office: USA 


Org type: NVOCC - NON-VESSEL-OPERATING COMMON CARRIER 
1(5)) Controlled: N 

1(6)) SCAC Code: XYZZ 


C(7)) 


1 ( 8 )) 


Home Office Address Information 


Street): 201 Broadway 
Street2: 72nd Floor 

City: New York, NY, USA 
Postal Code: 10007 

Contact: Julian Xavier or Rick Zarones 


Phone: 

Fax: 


(212) 555-1236 
(212) 555-5678 


C(9» Affiliations dba's Publishers 


(1) Org number and agreement 
number. The organization and 


agreement numbers are generated by the owners. The agreement number is filled 
Commission for the particular tariff in only if the organization is an 























3G294 Federal Register / Vol. 57, No. 156 / Wednesday, August 12, 1992 / Rules and Regulations 


agreement (conference, etc.). The 
organization number is also used to 
verify whether a current anti-rebate 
certification has been filed under 
§ 514.1(c)(l)(iii). 

(2) Org name. The organization name 
(filled in by the FMC) is the official 
name of the firm (from the corporate 
charter, etc.), often a parent corporation, 
responsible for filing tariffs, often by 
several affiliates through d/b/a names. 
The Org Name on the Org Record screen 
is not changeable by the filer. 

(3) The Country of home office is the 
country in which the firm’s headquarters 
is located. 

(4) Org type would be ocean carrier, 
conference. NVOCC, etc., 

(5) Controlled. This field is filled in by 
the Commission and indicates whether 
the firm is a controlled carrier (“Y" or 
“N”). 

(6) SCAC Code. The Standard Carrier 
Alpha Code (assigned by the Motor 


(l)(i) Org number is the same is in 
paragraph (a)(1) of this section. This 
number cannot be changed by the filer. 

(ii) Tariff # is a 3-digit number 
assigned by the organization to 
distinguish it from its other tariffs. 

(iii) Tariff code uniquely identifies a 
tariff within the ATFI system. It consists 
of either the organization number plus 
the user-assigned tariff number (e.g.. 
999999-001) or the SCAC code (see 
paragraph (a)(6) of this section) plus the 


Freight Association) further identifies 
the registered organization. 

(7) Home office address information. 
A second line for street address is 
provided, if necessary, and names of 
contact person(s) shall be entered. 
Otherwise, the field is self-explanatory. 

(8) Command line. While not shown 
on most screen illustrations in this part, 
the items and functions in (below) the 
command line provide instructions for 
accessing help screens, tables and other 
information relevant to the screen. The 
data required in paragraph (a)(9) of this 
section are found on separate screens 
which are accessed by highlighting the 
item and pressing "ENTER." 

(9) (i) Affiliations . The affiliations are: 
members of a filing conference: 
participating carriers; or conferences to 
which a filing carrier belongs. As with 
the organization, itself, both the name 
and Commission-assigned number shall 
be listed. 


user-assigned tariff number, as in the 
illustration. The SCAC code takes 
precedence when previously provided 
on the ATFI User Registration Form 
(Exhibit 1 to Part 514) for entering on the 
organization record during creation or 
amendment. 

(2) Org name is the same as in 
paragraph (a)(2) of this section. 

(3) The d/b/a name could be a name 
different from the organization name, 
but shall appear in the list of d/b/a’s in 


(ii) dba's. The d/b/a (“doing business 
as’ 1 ) names of affiliated firms are listed 
here. Filers shall ensure that the d/b/a’s 
of all firms filing tariffs under the 
organization umbrella are accurately 
listed. 

(iii) Publishers. Filers shall list all 
publishers used to file and maintain the 
organization's tariffs. Publishers will be 
assigned Org Numbers by the FMC 
which will be entered here. 

(b) Tariff Record. The tariff record(s) 
for a specific organization registered 
under paragraph (a) of this section show 
the characteristics of each tariff. The 
ATFI system provides an index of all 
organization’s tariffs from the data 
furnished in the Tariff Record. The 
following simulated screen is indexed to 
subsequent, explanatory subparagraphs 
(numbers) of this paragraph. As with all 
ATFI screens, filers shall enter complete 
and accurate data in all required fields. 


the organization record under paragraph 
(a)(9)(ii) of this section. 

(4) The Title of the tariff is assigned 
by the organization and could be as 
shown in the illustration. 

(5) Tariff Type in the illustration is 
“FC" for “foreign commodity tariff’ as 
set forth in the “Batch Filing Guide’s" 
Data Element Dictionary. 

(6) Tariff TON is the default (unless 
changed) measurement units throughout 
the tariff for both weight and volume, as 


[§ 514.11(b)] 

ATFI TARIFF DEFINITION 

id)] 

Org Nunber: 

999999 Tariff #: 001 Tariff Code: XTZ2001 

1(2)1 

Org Name: 

XYZ # Inc. 

1(3)] 

d/b/a: 

XYZ line 

[(*>] 

Title: 

XYZ line Worldwide Cocxodity Tariff 

1(5)] 

Tariff type: 

FC 

1(6)] 

Tariff TON: 

1 XT or 1.000 CBM 

1(7)1 

Monetary Units: 

US0 US Dollar (USD) 



Address Information 

[(B)] 

<1 of 3) Publ 

ishing Office 


Name: 

XYZ line 


Streetl: 

201 Broadway 


Street2: 

65th Floor 


City: 

New York. NY, USA 


Postal Code: 

10007 


Contact: 

Maria Yates 


Phone: 

(212) 555-1237 

1(d)] 

Fax: 

(212) 555-5678 

Origin 

Destination 

1(10)] 

1(8)] 

Select Address 
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codified in two tables of the “Batch 
Filing Guide’s” Data Element Dictionary. 

(7) Monetary units is the default 
(unless changed) currency unit to be 
used throughout the tariff. See 

9 514.10(c). 

(8) (i) Address information is the same 
as in paragraph (a)(7) of this section, 
except that more than one address and 
contact person can be provided (see 
“Select Address” in Command Line), 
such as for the tariff publisher, the 
organization's tariff filing, billing and/or 
claims office, and an agent for service of 
process under paragraph (b)(8)(ii) of this 
section. 

(ii) Foreign-domiciled NVOCCs. Every 
NVOCC not domiciled in the United 
States shall enter in the first address 
field provided in the tariff record the 
name and address of a person in the 
United States designated under 
S 514.15(b)(24)(ii) and $ 583.5 of this 
chapter as its legal agent for service of 
judicial and administrative process, 
including subpenas. 

(9) Command line. See paragraph 
(a)(8) of this section. 

(10) Scope: origin and destination. The 
scope of each individual tariff is defined 
in more detail, in Tariff Rule 1 of the 
tariff (514.15(b)(1)), but entered in two 
specific location groups (see 

9 514.10(b)(5)(n)) in the auxiliary screen 
for the tariff record. All other origin and 
destination ports and points filed in the 
tariff shall be within the geographic 
scope of the regions and/or countries 
defined in the tariff record scope. 

(i) Origin. The origin scope is a single 
location group or port group in a tariff 
encompassing the allowable origins for 
TLI8 defined in that tariff. 

(11) Destination. The destination scope 
is a single location group or a port group 
in a tariff encompassing the allowable 
destinations for TUs defined in that 
tariff. 

(iii) Betv/een tariffs. The filer may 
insert a statement in the scope fields 
that the rates and charges, etc. are 
between two location groups, but shall 
create separate origin and destination 
pairs, as well as TLIs, for each direction. 

(iv) Ports and/or points. A tariff with 
origin and destination groups containing 
only ports will be a port tariff only; no 
onward through intermodal rates will be 
allowed. A tariff with non-port cities, 
states, or country names in either the 
origin or destination group will be 
eligible to contain intermodal rates 
under 9 514.15(b)(1). 

§ 514.12 Governing and general reference 
tariffs. 

Where any matteT directly affects a 
TLI, it must be filed in electronic form in 
the appropriate tariff in the appropriate 


place. Thus, a governing tariff may be a 
commodity tariff, but only locations, 
inland rate tables and Tariff Rule level 
assessorials (and not commodity 
descriptions or TUs) within such a 
governing tariff may be linked to govern 
matter in another (“governed”) tariff. 

(a) Governing tariffs (filed 
electronically). A filer which files 
multiple tariffs with duplicative and/or 
commonly applicable items, such as 
Tariff Rules or inland rate tables, may 
file a governing tariff which contains, 
and is referred to in the governed 
tariff(s) as a source for. location groups, 
inland rates and rules-level assessorial 
charges, which are applied as if they 
were a part of the governed tariff. 

(1) Types . Due to ATFl's “linkage” 
design feature, whereby tariff items at 
rules level (location groups, inland rate 
tables and algorithms in rules), can be 
electronically referenced and made 
applicable from one tariff (governing) to 
another (governed), a filer may create 
and use only the following types of 
governing tariffs, or combinations 
thereof, which shall accompany 
governed tariffs in the ATF1 electronic 
format and will not constitute 
“separate” tariffs for the purpose of the 
remote retrieval limitation of “one tariff 
at a time” (see § 514.20(a)(l)(ii)): 

(1) Rules tariffs , including Hazardous 
Cargo Tariff Rules and/or other Tariff 
Rules which contain assessorial charges 
(see § 514.15(b)); 

(ii) Location group tariffs (see 
9 514.10(b)(2)): 

(iii) Inland rate table tariffs (see 
9 514.15(b)(1)); 

(iv) Bill of lading tariffs (see 
9 514.15(b)(8)); 

(v) Essential terms publications under 
9 514.17(b) (solely for essential terms 
documents); and 

(vi) Tariffs of general applicability 
under 9 514.17(b)(2) (solely for essential 
terms publications). 

(2) Creation and link to governed 
tariff. Governing tariffs shall be created 
by using ATFl's standard tariff creation 
function and referenced in each 
governed tariff, using the “Governing 
Tariff* function under 

9 514.8(h)(3)(v)(D), where the list of 
governing tariffs may be accessed. 

(3) Conflicts between governing and 
governed tariffs. A Tariff Rule affecting 
a TLI or passenger fare may appear in 
only one governing tariff. See 

9 514.4(b)(3)(iii). Filers shall ensure the 
exclusive and accurate application of 
tariff matter contained in governing and 
governed tariffs to every TLI contained 
in the governed tariff, as illustrated by 
the following: 

(i) Application of Tariff Rules and 
associated assessorial charges. Tariff 


Rules, and any assessorial charges 
within the Tariff Rules, from both the 
governed tariff and the governing tariff, 
will automatically apply to any 
shipment, unless the Tariff Rules in 
either or both tariffs are “turned off,” 
using system-assessorial-charge- 
application flags to disable the charge 
application, which will indicate the 
"Yes” or "No” status to the users of the 
central site system. Unless “turned off,” 
duplicative, redundant, or overlapping 
assessorial charges could apply to 
shipments, because the ATFI central site 
applications will not deconflict like-type 
assessorial charges. Where the non-rate- 
affecting Tariff Rules' texts conflict 
between governing and governed tariffs, 
the governed Tariff Rules will prevail. 

(ii) Location groups. Location groups 
from both governed and governing 
tariffs will apply to any shipment, unless 
both tariffs include a group with the 
same name. In this case, if not corrected 
or accommodated by the filer, the 
location group from the governed tariff 
will take precedence and the governing 
tariff location group of the same name 
will be ignored. 

(b) General reference tariffs (in paper 
format). Certain tariffs, other than 
governing tariffs described in paragraph 
(a) of this section, are general reference 
tariffs and, if they do not contain 
assessorial charges or other matters 
affecting the TU. will continue to be 
“on-file” at, or accepted by. BTCL, in 
paper format. General reference tariffs 
are usually compiled by firms (with 
FMC-assigned Org Numbers) other than 
those required to file ocean freight 
tariffs, and are allowed to be cross- 
referenced in the electronically-filed 
tariffs. General reference tariffs include: 

(1) Hazardous Cargo Rules Tariffs , 
not containing rates or chaises (see 

9 514.15(b)(16) and paragraph (a)(l)(i) of 
this section). 

(2) Equipment Registers. 

(3) Equipment Interchange Tariffs, (i) 
Equipment interchange tariffs may be 
filed in electronic format under this part, 
or. in paper format, arranged in the 
following order 

(A) Title Page. 

(B) Check Sheet (optional). 

(C) Table of Contents. 

(D) Explanation of Symbols. 
Abbreviations and Reference Marks. 

(E) Tariff Rules. 

(F) Free Time and Charges—List of 
Exceptions to Standard Free Days and/ 
or Charges. 

(ii) The Tariff Rules section of the 
equipment interchange tariff shall 
include Tariff Rules 1 (Scope, 

9 514.15(b)(1)) and 21 (Use of Carrier 
Equipment, 9 514.15(b)(21}). Other 
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unused mandatory Tariff Rules in 
§ 514.15(b) shall be noted as “Not 
Applicable/* Equipment interchange 
tariffs need not reference carrier or 
conference rate tariffs. 

(4) Mileage guide publications. 

§ 514.13 Commodities and tariff line items 
(“TLIs-T 

in ATF1, commodities and rates (TUs) 
are created separately for system 
reasons, but each TL1 under paragraph 
(b) of this section shall be associated 
with, applicable to. and subsumed 
under, an already existing, specific 
commodity under paragraph (a) of this 
section. There may be many TUs 
applicable to one commodity. A 
different four-digit code must be 
assigned for every TU applicable to one 
particular commodity as a suffix to the 
one 10-digit commodity code, created by 
the tariff owner under paragraph (a) of 
this section. 

fa) Commodities — (1) Choice of 
methodology. For each separate 
commodity in a tariff, a separate and 
distinct 10-digit numeric code shall be 
used. Within the system’s transaction- 
set parameters, filers may use any 
commodity coding they wish but are 
urged to utilize the Harmonized System 
(“HS“) for both the commodity coding 
and associated terminology 
(definitions), to the maximum extent 
possible. 

(2) Commodity description —(i) 
General requirements. (A) Commodity 
rates shall be specific and may not 
apply by implication, or otherwise, to 
analogous articles. 

(B) Commodity descriptions shall 
include dimensions and weights for 
cargo rated on an “Each** (“EA”) basis, 
when the packaging is non-standard 
(e.g., machinery). 

(C) Commodities subject to minimum 
quantity requirements for carriage or 
rating shall include a clear statement of 
such requirements in the commodity 
description and/or TU to which they 
apply. See also Tariff Rule 11 

(§ 514.15(b)(ll)). 

(ii) Exclusions; special provisions. In 
the commodity description record, filers 
shall list commodities excluded from the 
commodity description and provide 
notes to articulate any special 
provisions that may apply to the 
commodity description, e.g., where a 
commodity is subject to time/volume, 
open or independent-action rates, as 
described in paragraph (b)(19) of this 
section. 

(iii) Assessorial charges applicable to 
commodity. Assessorial charges (see 

§ 514.10(d)) that are specific to a 
described commodity shall be applied to 
the commodity by creating the 


appropriate algorithm condition sets in 
the commodity description record. 

(3) Use of the HS code (Optional ).— 

(i)77?e Harmonized System ("HS"). In 
HS. the first two digits identify the 
chapter. The basic commodity chapters 
are numbered from *T’* to “97." Each 
chapter is divided into several 
commodity headings. The second two 
HS digits identify the heading. Each 
heading is divided into several 
commodity subheadings. The third two 
HS digits identify the subheading. 
Finally, four more digits (digits 6-10) can 
be used to further, classify commodities 
within the HS chapter, heading and 
subheading. 

(ii) Classification and description 
under the optional HS code. When using 
HS, commodities should be classified as 
specifically as possible under the I IS. in 
a manner which conforms the product 
under substantive, rather than simply 
textual, criteria. Each commodity 
description should be consistent with 
the corresponding HS description for the 
particular code or parts of the code 
used. When using HS. for the first six 
digits (of the 10-digit ATFI commodity 
code), filers should not use other codes 
not found in the HS. but should use the 
modified HS and special ATFI codes 
described in this paragraph. The 
remaining system four digits are to be 
user supplied, but different commodities 
may not have the same 10-digit number. 

(iii) Six-digit code applicable to 
commodity. If the commodity 
description established by the filer 
coincides with an HS description at the 
(first) six-digit classification level, the 
six-digit code should be used, e.g., 
“9503.10—Electric trains/* 

(iv) Six-digit code inapplicable to 
commodity. When the commodity 
description established by the filer does 
not fully coincide with any (first) six¬ 
digit description in the HS. as provided 
in paragraph (a)(3)(iii) of this section, 
and it would be inaccurate to describe it 
using a six-digit classification, only that 
part of the HS classification that is 
applicable to the filer’s commodity 
description should be used, as follows: 

(A) Four digits. If a commodity can be 
classified only by HS chapter and 
heading, then the filer should use the 
correct chapter and heading digits 
(digits 1-4), and the subheading digits 
(digits 5-6) should be filled in with “00,” 
e.g., “9501.00—Wheeled toys, n.o.s.” 

(B) Two digits. If a commodity can be 
classified only by the chapter (digits 1- 
2), then the heading and subheading 
digits (digits 3-6) should be *‘00.00,’’ e.g.. 
“9500.00—Toys, n.o.s.” 

(4) Mixed commodities and mixed 
lots, (i) Except for project rates under 
paragraph (a)(5) of this section, mixed 


commodities (to the extent not 
accommodated by the **00*’ HS approach 
described in paragraph (a)(3)(iv)(B) of 
this section) will require the ATFI code 
“99” for the first two digits, whether or 
not HS is used, with the next four digits 
(#’s 3-6) available at filers’ option, and 
will include situations involving: 

(A) One specific commodity 
description which includes several 
commodities classified in more than one 
HS chapter (or filer's equivalent), e.g., 
“Footwear” or “Footwear, n.o.s.** 
(various types or parts of which are 
contained in HS chapters 44, 64, 83, 90 
and 98); or 

(B) "Mixedcommodities"(semble). as 
a commodity description, which 
includes several commodities, all of 
which must be specifically listed in the 
description for the mixed commodities, 
whether or not HS is used. 

(ii) Whether or not HS is used, where 
specified proportions of certain mixed 
commodities or other conditions are 
required to comply with the description 
or to be eligible for a particular TU 
associated with the description, the 
specific proportions and/or conditions 
shall be set forth specifically for the 
commodity, and/or in a Tariff Rule 
under § 514.15, as applicable. 

(5) Projects (for "Project Rates"). A 
* Project” commodity description for 
project rates (TUs) includes materials 
and equipment to be employed in the 
construction or development of a named 
facility used for a major governmental, 
charitable, manufacturing, resource 
exploitation, public utility or public 
service purpose, and also includes 
disaster relief projects. None of the 
materials or equipment covered shall be 
transported for the purpose of resale or 
other commercial distribution. 

(i) Any ‘‘Project’* will require the ATFI 
code: “98" for the first two digits, with 
the next four digits (#‘s 3-6) available at 
filer's option, and the commodity 
description record shall include: 

(A) An exact description of the project 
which demonstrates that it is qualified 
for a “project rate” under paragraph 
(a)(5), introductory paragraph, of this 
section. 

(B) A statement that only proprietary 
materials actually employed in the 
project are eligible for the project rate. 
The filer shall provide for the use of a 
bill of lading clause on all project rate 
cargo, which shall state that: 

All materials included in this bill of lading 
are of a wholly proprietary nature and shall 
not be resold or otherwise commercially 
distributed at destination. 

(C) For domestic offshore carriers, a 
statement that the project rate will cover 
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the carrier's variable costs and 
contribute to its fixed expenses. 

(ii) As an alternative to listing a 
“project’* as a separate “commodity” 
under paragraph (a)(5)(i) of this section, 
project rates can be a stated discount 
for all commodities, a group of 
commodities, or particular TLIs 
thereunder, achieved by algorithms set 
forth in Tariff Rule 33 (§ 514.15(b)(33)). 
and properly applied or linked to each 
commodity and/or TU, as further 
described in the ATF1 User Guides. 

(8) Codes for non-commodity 
categories. A TU may be applicable to 
all commodities, or all commodities of a 
class, on which specific commodity 
descriptions are not stated, such as 
’’cargo, n.o.s.” (not otherwise specified), 
“general cargo,” “freight—all kinds.” or 
other identifying name. Because the 
ATFI system requires TUs to be 
associated with and subsumed within a 
commodity, TUs not directly involving 
specific commodities must still have a 
“commodity code.” Therefore, TLI rates, 
such as for “FAK” and ”NOS” (entire 
tariff) will require the first two digits of 
the “commodity code” to be “00.” with 
the next four digits f#'s 3-8) available at 
filer’s option. 

(7) Commodity index, (i) Each 
commodity description created under 


this section shall have at least one 
similar index entry which will logically 
represent the commodity within the 
alphabetical index. Filers are 
encouraged, however, to create multiple 
entries in the index for articles with 
equally valid common use names, such 
as, “Sodium Chloride,” “Salt, common,” 
etc. 

(ii) If a commodity description 
includes two or more commodities, each 
included commodity shall be shown in 
the index. 

(iii) Items, such as “mixed 
commodities,” “projects” or “project 
rates,” “n.o.s” descriptions, and “FAK,” 
shall be included in the commodity 
index. 

(b) Tariff Line Items I"TLIs ”)—(1) 
General requirements, (i) All rates and 
charges shall be stated in a systematic 
and straightforward manner. Rates, 
charges. Tariff Rules, regulations or 
classifications may not be duplicative, 
conflicting or otherwise ambiguous 
when compared with items in the same 
tariff or in any other tariff to which the 
publishing filer is a party. 

(ii) The minimum TU requisites are a 
valid, accepted commodity description 
to which the TU is applicable, valid 
filing and effective dates, origin and 
destination locations or location groups 


within the scope of the tariff, a rate, rate 
basis, and service designation. 

(2) Illustrative screen, (i) As with all 
ATFI screens, filers shall enter complete 
and accurate data in all required fields. 
The information shown on the simulated 
screen is actually entered on the “ATFI 
NEW (Commodity) DESCRIPTION 
CREATION” and “ATFI NEW TLJ 
CREATION” screens, but when 
completed, is displayed on the following 
simulated screen, which is indexed to 
explanatory subparagraphs (numbers) of 
this paragraph. An asterisk (*) before an 
item indicates that the particular field is 
NOT required to be completed, except 
when the situation requires it (e.g.. 
special case number, or when an entry 
is required to distinguish the TU from 
another TU within the same 
commodity). 

(ii) Where an optional TU screen field 
(*) is filled in, the TU will apply only to 
shipments that comply with the 
condition, e.g., where the packaging type 
is “Crate (CRT),” then only to the 
particular commodity as crated. 
Otherwise, if the packaging code is left 
blank, the TU would apply to all 
shipments of the particular commodity, 
irrespective of the package type. 


£§ 514.13(b)(2)) ATFI TARIFF LIKE I TEH DETAIL Today: 01Jan1992 

[3) XY2 Line Worldwide Commodity Tariff 14) ( XVZ2001 ) 

(5) 9503-10-0010 Electric trains 

[61 TLI#: 9503-10-0010-0001 18) Amendment Type: ft 112) • SpcI.Case #: 

17) Filed: 0lJan1992 [9) Eff: 0lJan1992 MO) * thru 111)* Exp: 


03) 


Tariff Line Item Detail: 

£14) 

Rates per Container Load 

£15) 

From: US ATLANTIC PORTS 

£16) 

• VIA 




To: PARIS, FRANCE 


* VIA ANTWERP, 

BELGIUM 

£17) 


Basis: PC (Per Container) 40/PC 

£18) 

Units:USD - US Dollars 

£19) 

Rate(s): 2,310.00 USD 


Ton - 1 KT 

or 1.000 

£20) 


Service: PH - Pier/House 




£21) 

* 

(carrier): 




£22) 

• 

Packaging: CRT 

£23) 

* Ctr size: 

40 

£24) 

• 

Stow Code: BS 

£25) 

* Ctr type: 

PC 

£30) 

• 

Haz code: WHZ 

£27) 

* Ctr temp: 

NA 

£26) 

• 

(stat code): 030817 




£28) 


TLI Notes: Rate applies on direct 

vessel call to 



Antwerp and oncarriage by truck to Paris 


129) ====================== Assessorial Charges—===================-== 

Desc Local: Paris surcharge 

Rule: 6 Hin B/L charge 

Rule: 7 CAF 
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(3) Tariff title. See 5 514.11(b)(4). 

(4) Tariff code. See § 514.11(b)(l)(iii). 

(5) (Commodity number and 
description.) The screen’s description 
corresponds with the optional HS 
description for the 6-digit HS code used, 
as described in paragraph (a)(3)(iii) of 
this section. 

(6) TL1 #. The 14-digit TU number 
consists of the commodity code (first ten 
digits), as described in paragraph (a) of 
this section, plus four unique suffix TU 
digits, controlled by the ATF1 system to 
avoid duplications of, and to 
differentiate, TUs within the same 
commodity. For example, the TU suffix 
of "0001" in the screen is based on a 40- 
foot container, the suffix “0002” could 
be based on a different TLI for a 20-foot 
container. 

(7) Filing date ('Tiled "). See 
§ 514.10(a)(2). 

(8) Amendment type. The symbol "R " 
stands for a reduction under 

§ 514.9(b)(18). 

(9) Effective date ("Effective"). See 
5 514.10(a)(3). Since the screen 
amendment is a reduction in foreign 
commerce and the filer is not a 
controlled carrier, it can take effect 
upon Tiling. See § 514.9(b)(18). 

(10) Thru (date). See § 514.10(a)(5). 
Special or emergency rates may be filed 
as thru-date TUs. with explanation of 
the rates in the TU notes, but only if the 
TU notes are explanatory, without 
affecting the level of the rat£. 

(11) Expiration date ("Expires"). See 
§ 514.10(a)(4). 

(12) Special case (number). The 
special case number (not applicable in 
the illustration) is assigned by the 
Commission. See § 514.9(b)(19). 

(13) Tariff Line Item Detail. This 
section contains the routing, shipment, 
rate data, etc. 

(14) Rates per Container Load. This 
field echoes the rate basis under 
paragraph (b)(17) of this section. 

(15) Origin/destination. The origin 
and destination of the shipment can be a 
location point or group under 

§ 514.10(b), but must be within the tariff 
scope under § 514.11(b)(10). 

(i) Between TLls prohibited. Every TLI 
shall have but one origin and 
destination and may not purport to 
show the same rate in both directions. 
See § 514.11(b)(10)(iii). 

(ii) U.S. to/from foreign country. In 
foreign commerce, the origin may not 
include any port or point within the 
same country in the destination 
(including the United States). 

(16) "VIA." “VIA" indicates the port 
or port group through which the cargo 
will be carried, outbound from its origin, 
and/or inbound to its destination, for 
through transportation. In the 


illustration, the TU includes all rates 
and charges for the inland portion from 
Antwerp to Paris and is, therefore, a 
“through rate.” See 5 514.15(b)(1). 

(17) Rate basis. In the illustration, the 
rate basis is “PC (Per Container)” under 
the “Batch Filing Guide’s” Data Element 
Dictionary (“DED”) code. Regulations 
for other rate bases include: 

(i) A V. When an Ad Valorem ("AV") 
TU is published, the filer shall include 
in the applicable assessorial charges (in 
commodity description, TU or Tariff 
Rule) the algorithm(s) showing the exact 
method of computing the charge (e.g.. 
shipper's declaration, invoice value, 
delivered value), and, in Tariff Rule 12 
(5 514.15(b)(12)), the additional liability, 
if any, assumed by the common carrier 
in consideration therefor. 

(ii) EA. TUs published on an “Each" 
basis shall include specific provisions in 
Tariff Rule 2, Application of Rates 

(§ 514.15(b)(2)), for the applicable sizes 
and dimensions of general packaging 
units (e.g., barrels, crates, cartons under 
paragraph (b)(22) of this section) when 
the number of these packages is the 
basis for the calculation of freight. 
Commodity descriptions shall include 
dimensions and weights for cargo rated 
on an “Each" (“EA") basis, when the 
packaging is non-standard (e.g.. 
machinery). 

(iii) V/. IU’8 published on a weight 
only basis shall use the symbol “W." For 
green salted hides in foreign commerce 
rated on a weight (“W") Basis, see Tariff 
Rule 17(5 514.15(b)(17)). 

(iv) WM. (A) Whichever is greater. 
TUs published on a weight or measure 
(“WM”) basis shall be presumed to 
mean that the basis generating the 
greater revenue to the carrier will apply. 
Filers wishing to publish rates based on 
the lesser revenue of the two alternate 
bases shall construct Tariff Rules and 
assessorials which reflect this method of 
rate computation. Tariff Rule 2, 
Application of Rates (§ 514.15(b)(2)). 
shall set forth the carrier’s intentions in 
detail. 

(B) Autos in domestic offshore 
commerce. If not rated on an “EA" basis 
under paragraph (b)(17)(ii) of this 
section, automobiles in domestic 
offshore commerce may not be rated on 
either weight or measure, whichever is 
greater (lesser), but only on one of these 
bases, and, in addition to using the 
appropriate rate basis code (“M" or 
“W"), the TU Notes shall reflect the 
appropriate controlling formula, as 
follows: 

(1) Automobiles rated by measure 
("M"). For automobiles rated by 
measure, the cubic measurement for the 
five most recent model years shall be 
that prescribed by the manufacturer of 


the particular make and model as shown 
in Tariff Rule 22 (§ 514.15(b)(22)); 

(/} Automobiles whose measurements 
are not shown in Tariff Rule 22 shall be 
individually measured by the carrier. 
This fact shall be noted on the bill of 
lading; and 

(//) Automobiles which, because of 
additional accessories or equipment 
vary in dimensions from the standard 
measurements shown in paragraphs 
(b)(17)(iv)(B)/XJ, introductory paragraph, 
and (b)(17)(iv)(B)/ r Tof this section, 
shall be individually measured by the 
carrier. This fact shall be noted on the 
bill of lading along with the actual 
variation (in cubic feet) from the 
standard measurements; or 

[2) Automobiles rated by weight 
("W"). Each automobile tendered for 
shipment shall be individually weighed 
on the carrier’s scale. Where the carrier 
does not possess weighing facilities, the 
shipper shall have the vehicle weighed 
by a certified weighmaster and furnish 
the weighmaster’s signed statement to 
the carrier. 

(18) (Default) Units (of weight/ 
measure.) The application of all rates 
and charges shall be clear and definite 
and explicitly stated per cubic foot, 
cubic meter, kiloton, kilogram or pound, 
or specified numbers of such units. In 
the illustration, the filer has defaulted its 
tariff to U.S. dollars. See paragraph 
(b)(19) of this section. The example in 
the illustration also shows default units 
of “1 KT’ or “1000 CBM," which were 
originally set by the filer in the Tariff 
Record under 5 514.11(b)(6). (The default 
units are not applicable to the illustrated 
TLI, which is on a “Per Container" basis, 
but see paragraph (b)(17) of this 
section.) 

(19) Rate(s). The rate is the base 
ocean freight rate to ship the commodity 
and. in the illustration, is defaulted to 
U.S. Dollars which can be changed by 
the filer. See paragraph (b)(18) of this 
section and 5 514.10(c). The commodity 
description under paragraph (a) of this 
section, and the TLI, by symbol or TLI 
note, as appropriate, shall clearly 
identify and explain the following types 
of rates and the commodities to which 
they are applicable: 

(i) Time/Volume rates in foreign 
commerce. A time/volume rate means a 
rate published in a tariff which is 
conditional upon receipt of a specified 
aggregate volume of cargo or aggregate 
freight revenue over a specified period 
of time. 

(A) Time/volume rates may be offered 
by common carriers or conferences and 
shall be published as TUs for each 
commodity description where they 
apply. The commodity description shall 
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note the availability and terms of the 
time/volume rate(s). (See paragraph 

(a)(2)(ii) of this section.) The TLI(s) shall 
state in the TLI note(s) that the rate is a 
time/volume rate. 

(B) All rates, charges, classifications, 
Tariff Rules and practices concerning 
time/volume rates must be set forth in 
the appropriate tariff items, e.g., 
commodity description, TLI. and/or 
Tariff Rule 28 (§ 514.15(b)(26)), which 
shall identify the shipment records that 
will be maintained to support the rate. 

(C) Once a time/volume rate is 
accepted by one shipper, it shall remain 
in effect for the time specified, without 
amendment. 

(D) Any shipper utilizing a time/ 
volume rate must give notice to the 
offering carrier or conference of its 
intention to use such a rate prior to 
tendering any shipments under such an 
arrangement. Notice may be 
accomplished by any effective method 
deemed appropriate by the offering 
carrier or conference and set forth in 
Tariff Rule 20, and cross-linked in the 
commodity record and/or TLI Notes. 

(ii) Open rates in foreign commerce. 
An open rate in foreign commerce 
means a rate on a specified commodity 
or commodities over which a conference 
relinquishes or suspends its ratemaking 
authority, in whole or in part, thereby 
permitting each individual ocean 
common carrier member of the 
conference to fix its own rates on such 
commodity or commodities. See 
§ 514.15(b)(15). 

(A) In the conference tariff, where all 
TLIs for a given commodity description 
are opened, the description and 
commodity index under paragraph (a) of 
this section 9hall include the appropriate 
notation, i.e., the word "OPEN." Where 

a conference opens a rate at the TLI 
level, the TU shall show the rate as 
"0.00" and the TLI Note shall contain the 
appropriate "OPEN" notation. Both 
commodity description and TLI Note of 
"opened" rates (where applicable) shall 
refer to Tariff Rule 15 (§ 514.15(b)(15)) 
which shall clearly define the word 
"open," as used in the tariff, and 
indicate where the rates of the 
individual conference member lines on 
such items may be found. 

(B) Where a conference opens rates 
pursuant to paragraph (b)(19)(ii)(A) of 
this section, an individual conference 
member may not charge rates on the 
open item unless and until the individual 
member files a proper tariff rate 
covering such item, as required by this 
part. This may be accomplished by the 
individual common carrier member (or 
its tariff agent) filing a complete tariff 
pursuant to this part, or by the 
conference (or its tariff agent) filing in a 


separate tariff for open rates or in the 
regular conference tariff each member's 
rates on the opened items, indicating the 
rates which will be charged by each 
individual common carrier and the 
governing Tariff Rules and provisions of 
the conference tariff applicable to each 
common carrier. When conference 
members publish their open rates in a 
separate tariff, such tariffs shall identify 
the conference tariff in which the open¬ 
rated condition is reflected. 

(C) Controlled common carriers filing 
open rates are subject to the 30-day 
controlled common carrier notice 
requirement of § 514.4(c)(l)(iii), except 
when special permission is granted by 
the Commission under § 514.18. 

(D) Notwithstanding paragraph 

(b)(19)(ii)(C) of this section, a conference 
may. on less than 30 days' notice, file 
reduced rates on behalf of controlled 
common carrier members for open-rated 
commodities: 

(7) At or above the minimum level set 
by the conference; or 

( 2 ) At or above the level set by a 
member of the conference that has not 
been determined by the Commission to 
be a controlled common carrier subject 
to section 9 of the 1984 Act, in the trade 
involved. 

(iii) Independent-action rates in 
foreign commerce. Each conference 
agreement must provide that any 
member of the conference may take 
independent action on any rate or 
service item required to be filed in a 
tariff under section 8(a) of the 1984 Act 
upon not more than 10 calendar days' 
notice to the conference and that the 
conference will include the new rate or 
service item in its tariff for U9e by that 
member, effective not later than 10 
calendar days after receipt of the notice, 
and by any other member that notifies 
the conference that it elects to adopt the 
independent rate or service item on or 
after its effective date, in lieu of the 
existing conference tariff provision for 
that rate or service item. For controlled 
common carriers, see §§ 514.4(d)(4)(iii) 
and 514.9(b)(ll). 

(20) Service. Under the DED codes, 
the example indicates that the service 
will be "PH—Pier/House." 

(21) (Carrier.) In a conference tariff, 
the "Carrier" field is filled in with the 
SCAC code (under § 514.11(a)(8)) of the 
carrier, when the TLI is an independent 
action or open rate of a carrier member 
of a conference (not applicable in 
illustration). If not filled in. the field 
does not appear on the screen. See 
paragraph (b)(19) of this section. 

(22) Packaging code. Under the DED, 
the illustration's packaging code is 
"CRT* (Crate). See paragraph fb)(2)(ii) 
of this section. 


(23) Ctrsize. The example container 
size is 40-foot, using the DED code. 

(24) Stow code. Under the DED, the 
illustration’s stow code is "BS” (Bottom 
Stowage.) 

(25) Ctr type. Under the DED codes, 
the example indicates that the container 
type to be "PC" (Dry). 

(26) Stat code. The statistic code is a 
numeric field which is provided for 
convenience to the tariff owner for 
statistical purposes. The field can 
handle up to 20 digits. If not filled in, the 
field does not appear on the screen. 

(27) Ctr temperature. Under the DED 
code, the illustration’s container 
temperature requirement is "NA" (Not 
Applicable.) 

(28) TU notes. The TLI notes contain 
fact9 or circumstances which pertain to 
the particular rate. Additional rates, 
conditions which directly affect the rate, 
or assessorial charges may not be 
contained in the TU notes, but shall be 
entered in the appropriate place, such as 
in the "Applicable Assessorial Charges’* 
under paragraph (b)(29) of this section, 
or in inland rate tables under 

§ 514.15(b)(1). 

(29) AssessoriaJ charges. Any matter 
directly affecting the rate, such as 
assessorial charges, shall be entered in 
the Assessorial Charges field, as 
described in 9 514.10(d). The illustration 
shows a (Paris) surcharge and two 
assessorials found in and linked to 
Tariff Rules. 

(30) Haz code. The Hazard code in the 
example is "NHZ" for "non-hazardous." 

(c) TLI calculation. ATFl's calculation 
feature add9 potentially applicable 
assessorials in algorithm form and these 
and inland rate charges are added to the 
basic ocean freight to compute the 
bottom line (total) freight. For a TU 
calculation, as with most other ATFI 
operator functions, the ATFI user 
manual (§ 514.8(b)) is almost 
indispensable. The basic steps for the 
calculation are: 

(1) Retrieve a TU, such a9 the 
example in paragraph (b) of this section. 

(2) Exercise the "Co/c” option and an 
"ATFI RATE CALCULATION * screen 
appears. It is very similar to the ATFI 
TARIFF LINE ITEM DETAIL screen in 
paragraph (b) of this section, except that 
the retrieving operator enters the actual 
shipment data in the appropriate fields. 
Once these data are entered and 
verified, the operator presses another 
"Co/c” key and screens similar to the 
following simulated screens ("ATFI 
RATING RESULTS," (i) and (ii)) are 
used to show the "Total Freight" 
("bottom-line freight"): 
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[5 5K.13(c)(2)(i)] 

ATFI RAT IKG RESULTS 
XYZ Line Worldwide Commodity Tariff 
( XY22001 ) 

Commodity: Electric trains 
TLl: 9503-10-0010-0001 

Actual weight: 0.000 XT 
Actual volume: 0.000 CBH 

Rate Break Table 


2,310.00US0/ PC <--- Selected Rate 

=== Establishing Rating Values 

(Cycle 0) === 

=== Establishing Ocean Freight 

(Cycle 1) === 

8asic Ocean Freight 2.310.00US0 


[5 514.13(c)(2)<ii)l 


ATF! RATING RESULTS 

XY2 Line Worldwide Commodity Tariff 

( XYZZ001 

) 

Freight Basis is PC 


Shipment Rated at 

2.310.00USD 

Shipment Freighted as 

1 CTR 

=== Beginning Rating === 

Basic Ocean Freight 

2.310.00US0 

Paris surcharge 

100.00USD 

Subtotal 

2.410.00USO 

CAF 

163.26US0 

Total Freight 

2,573.26USD 

======= End of Rating 

Results ====== 


(3) The bottom-line rate calculation 
facilitates estimation of the total charges 
for the shipment. However, “Total 
Freight” may not always be the freight 
paid by the shipper because of operator 
error or the application of other 
assessorial charges which were not in 
algorithm form because they could not 
be determined prior to shipment, e.g.. 
detention charges. Such non- 
predeterminable charges, however, 
would be flagged for the retriever as 
potential charges through the dummy 
algorithm feature under 

5 514.10(d)(l)(iv). 

(4) For the basic ocean freight rate 
and each item that may be added to it to 
find the overall cost, a proof screen may 
be used for verification after the 
calculation. 

§514.14 [ReservedI 

§514.15 Tariff Rules. 

(a) General (1) This section requires 
the electronic Filing of certain tariff 
matter other than the major ATFI 
objects (TLis, etc.) addressed elsewhere 
in this part which in any way affects 
the application of the tariff or is related 
to tariff objects, as prescribed in this 
part. Matter required to be filed by this 
section shall be contained in the ATFI 
tariff, either 

(i) In mandatorily numbered and titled 
Tariff Rules under paragraph (b) of this 
section; or 

(ii) Where the listed mandatory 
subjects of Tariff Rules would not 
include a specific proposed rule or other 
tariff matter of the filer, in optional 


Tariff Rules under paragraph (c) of this 
section, with the filer selecting the 
number (beginning with number 100) 
and title. 

(2) Algorithms and text (i) Where the 
Tariff Rule directly affects a commodity 
or TLI, e.g., by the addition of a 
surcharge for certain conditions, the 
assessorial charge calculation/condition 
statement (and assessorial table, where 
applicable) shall be set forth in the 
Tariff Rule as an algorithm if 
determinable prior to shipment. This 
algorithm shall be electronically linked 
to each tariff item to which it applies, as 
described in § 514.10(d) and in the ATFI 
Batch Filing Guide and ATFI Tariff 
Filing Guide. 

(ii) Contents of Tariff Rules other than 
algorithms shall be entered in full-text 
format be clear, explicit and complete, 
and be linked to appropriate items 
through the dummy algorithm 
functionality described in 
§ 514.10{d)(l)(iv). 

(3) Application of rule. Where a Tariff 
Rule affects only particular items, each 
affected item, e.g., commodity 
description, TU. etc., shall specifically 
refer and be linked to such rule, as 
described in the ATFI Batch Filing and 
ATFI Tariff Filing Guides. 

(4) Subrules. Where the subject or title 
of a Tariff Rule permits, obviously- 
related subrules may be used. 

(5) Rules tariffs. Tariff Rules may also 
be contained in separate tariffs, as 
described in § 514.12. 

(6) Rule Access Window. ATFI's Rule 
Access Window lists by Tariff Rule 


number and title all of the Tariff Rules 
contained in a particular tariff. 

(b) Mandatory Tariff Rules. Specific 
Tariff Rules affecting the tariff, and/or 
other materials required by this part to 
be included in Tariff Rules, shall be 
contained in the appropriate Tariff 
Rules, as designated by the numbere 
and titles specified in this paragraph. 
Where notes to commodity descriptions 
and/or TLIs contain matter that would 
otherwise be normally contained in 
Tariff Rules, the applicable Tariff 
Rule(s) need not duplicate such matter 
but may simply indicate that the tariff is 
structured in this manner. In the event 
that a particular title contained in this 
paragraph does not apply to any matter 
affecting the tariff, the rule number and 
title shall be entered with a statement 
that the rule is not applicable (“N/A"). 
See § 514.12(a)(i). Tariff matter 
obviously falling within a particular title 
may not be contained in another, less 
descriptive title and, where a mandatory 
subject under this paragraph is not 
applicable, the tariff matter shall be 
filed in an optional rule under paragraph 

(c) of this section, with the appropriate 
title. Mandatory Tariff Rule (and 
subparagraph) numbers, titles, content 
(as also may be required by other 
sections of this part, cross referenced in 
this paragraph) are as follows: 

(1) Scope. As described in 
§ 514.11(b)(10). the Tariff Record’s scope 
is briefly set forth in location and/or 
location group pairs for origin and 
destination. Tariff Rule 1 shall be 
consistent with the Tariff Record scope. 
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but describe it in complete detail 
especially for the following types of 
tariffs or tariff items: 

(1) Foreign and domestic (offshore) 
commodity tariffs. 

(ii) Equipment interchange tariffs 
under $ 514.12(b)(3)(ii). 

(iii) Intermodal services. 

(A) Tariff Rule 1 shall describe the 
modes of intermodal service provided 
(e.g., rail, truck, etc.) and the carrier’s 
liability to the shipper for each type of 
intermodal movement 

(B) Tariff Rule 1 shall indicate 
whether the tariff TLIs are '‘through 
rates,” which include the rates for all 
services on the overall route, are 
combination rates to which rate(s) for 
other transportation must be added, or 
both. 

(C) Common carriers and conferences 
which publish more than one intermodal 
rate tariff from, to or between the same 
points, ports or regions, based on mode 
of service, description of commodities, 
etc., shall provide in Tariff Rule 1 of 
each respective tariff a cross-reference 
to the FMC number and description of 
the application of such other tariff(s). 

(D) Tariff Rule 1 shall include a 
description of any alternate port service, 
or other substituted service, intended to 
be offered. If this service falls within the 
definition of “transshipment,” Tariff 
Rule 1 shall cross-reference Tariff Rule 
13, where transshipment services are 
described. 

(E) TLIs involving intermodal service 
shall include an appropriate statement 
to this effect in the applicable 
commodity description record(s) and/or 
TLI notes under § 514.13, but all rates 
and charges affecting the TLI shall be 
entered in the proper form in the 
Applicable Assessorial Charges section 
and/or inland rate tables. 

(F) If a carrier or conference desires to 
provide intermodal transportation to or 
from named points at combination rates, 
it shall clearly and accurately set forth 
the applicable charges in the ATFI 
"Inland Rate Tables” file. Other tables, 
similar to inland rate tables in that they 
result in the addition of amounts to TUs, 
such as surcharges (assessorials), may 
be constructed in algorithm format 
under $ 514.10(d) and paragraph (a) of 
this section. The ATFI "Batch Filing 
Guide” and the ATFI Tariff Filing Guide 
provide details on the data creation and 
filing requirements for inland rate 
tables, as well as for Tariff Rules’ tables. 

(2) Application of rates and charges . 
Tariff Rule 2 shall contain a clear and 
definite statement of: 

(i) All services provided to the shipper 
and covered by the TLIs, including the 
rate bases set forth in { 514.13 (b)(17)(ii) 
and (b)(17)(iv)(A) and inland rate tables 


under paragraph (b)(1) of this section; 
and 

(ii) The extent of any limitation or 
restriction* if the application of any of 
the rates, charges, Tariff Rules or 
regulations stated in the tariff is 
restricted to any particular port, pier, 
etc. 

(3) Rate applicability rule. Tariff Rule 
3 shall contain a clear and definite 
statement of the time at which tariff 
changes become applicable to any 
particular shipment, including the 
following: 

(i) In foreign commerce, the tariff 
rates, Tariff Rules and charges 
applicable to a given shipment must be 
those published and in effect on the date 
the cargo is received by the common 
carrier or its agent (including originating 
carriers in the case of rates for through 
transportation). 

(ii) In domestic offshore commerce, 
for joint rates in intermodal 
transportation, the rate applicable to 
any particular cargo movement shall be 
that rate which is in effect on the day 
the initiating carrier takes possession of 
the shipment. 

(4) Hea\y lift. Tariff Rule 4 shall 
contain a clear and definite statement of 
all heavy lift practices and charges. 

(5) Extra length. Tariff Rule 5 shall 
contain a clear and definite statement of 
all extra length practices and charges. 

(6) Minimum bill of lading charges. 
Tariff Rule 6 shall contain a clear and 
definite statement of minimum bill of 
lading charges and applicability. 

(7) Payment of freight charges. Tariff 
Rule 7 shall contain a clear and definite 
statement of: 

(i) All requirements for the payment of 
freight charges; 

(ii) Currency restrictions, if any. and 
the basis for determining the rates of 
currency exchange (see § 514.10(c)); and 

(iii) If credit is extended to shippers, 
the credit terms available and the 
conditions upon which credit is 
extended. In foreign commerce, when 
credit applications or agreements are 
required specimens of such applications 
or agreements shall be filed as part of 
this Tariff Rule. 

(8) Bill(s) of lading. Unless a 
governing bill of lading tariff has been 
filed under § 514.12(a)(l)(iv), Tariff Rule 
8 shall contain all clauses of every 
applicable specimen copy of any bill of 
lading, contract of affreightment, and 
other document (except for a service 
contract and its essential terms under 

§ 5 514.7 and 514.17) evidencing the 
transportation agreement between 
carrier and shipper. Such shipping 
contracts shall indicate that they are 
subject to the terms and conditions of 
the carrier’s Federal Maritime 


Commission tariffs and may not contain 
provisions inconsistent with the Tariff 
Rules and regulations published in any 
applicable tariff. 

(9) Freight forwarder compensation. 
Tariff Rule 9 shall contain a clear and 
definite statement of: 

(i) In foreign commerce, the rate or 
rates of compensation to be paid to 
licensed ocean freight forwarders on 
United States export shipments in 
accordance with § 510.23(b) of this 
chapter. 

(ii) In domestic offshore commerce, 
the exact rate or rates, if any. to be paid 
ocean freight forwarders (see also 

§ 510.23(d) of this chapter). 

(10) Surcharges and arbitrages. Tariff 
Rule 10 shall contain algorithms and 
explanatory text of surcharges and 
arbitraries for items not elsewhere 
provided for in this section. Rates from 
or to designated ports may be 
established by applying an arbitrary or 
differential charge based upon the rate 
applicable to a specified “base port,” 
provided that any such arbitrary or 
differential is clearly defined, set forth 
as an algorithm (with table, if 
necessary) and is referenced (linked) in 
the commodity description or TU 
affected. 

(11) Minimum quantity rates. See also 
S 514.13(a)(2)(i)(C). Tariff Rule 11 shall 
state: 

(i) For foreign commerce: 

When two or more TLIs are named for the 
same commodity over the same route and 
under similar conditions, and the application 
is dependent upon the quantity of the 
commodity shipped, the total freight charges 
assessed against the shipment may not 
exceed the total charges computed for a 
larger quantity, if the TU specifying a 
required minimum quantity (either weight or 
measurement per container or in containers), 
will be applicable to the contents of the 
containers), and if the minimum set forth is 
met or exceeded. At the shipper's option, a 
quantity less than the minimum level may be 
freighted at the lower TU if the weight or 
measurement declared for rating purposes is 
increased to the minimum level. 

(ii) For domestic offshore commerce: 

When two or more TUs are named for the 
same commodity, and the application is 
dependent upon the quantity of the 
commodity shipped, the charges assessed 
against the smaller shipment may not exceed 
those for any larger quantity. 

(12) Ad Valorem Rates . Tariff Rule 12 
shall contain a clear and definite 
statement of: 

(i) The method of computing an ad 
valorem TU or charge, to the extent not 
included elsewhere in the tariff (e.g., in 
connection with a TU under 
§ 514.13(b)(17)(i)): and 
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(ii) The additional liability, if any, 
assumed by the tariff owner in 
consideration for the ad valorem rate or 
charge. 

(13) Transshipment . When 
transshipment services are offered 
pursuant to an ongoing agreement, Tariff 
Rule 13 shall contain: 

(i) The through rate; 

(ii) The routings (origin, transshipment 
and destination ports); additional 
charges, if any (e.g., port arbitrary and/ 
or additional transshipment charges); 
and participating carriers; and 

(iii) A provision substantially as 
follows: 

The Tariff Rules, regulations and rates in 
this tariff apply to all transshipment 
arrangements between the publishing carrier 
or carriers and the participating connecting or 
feeder carrier. Every participating connecting 
or feeder carrier, which is a party to 
transshipment arrangements, has agreed to^ 
observe the Tariff Rules, regulations, rates, 
and routings established herein as evidenced 
by a connecting carrier agreement between 
the parties. 

(14) Co-Loading in foreign commerce. 
Tariff Rule 14 governs co-loading by 
NVOCCs in foreign commerce and shall 
contain the following provisions: 

(i) Filing requirements. (A) If an 
NVOCC does not tender cargo for co¬ 
loading, Tariff Rule 14 shall so indicate. 

(B) If two or more NVOCCs enter into 
an agreement which establishes a 
carrier-to-carrier relationship for the co¬ 
loading of cargo, then the existence of 
such agreement shall be noted in Tariff 
Rule 14. 

(C) If two NVOCCs enter into a co¬ 
loading arrangement which results in a 
shipper-to-carrier relationship, the 
tendering NVOCC shall describe in 
Tariff Rule 14 its co-loading practices 
and specify its responsibility to pay any 
charges for the transportation of the 
cargo. A shipper-to-carrier relationship 
shall be presumed to exist where the 
receiving NVOCC issues a bill of lading 
to the tendering NVOCC for carriage of 
the co-loaded cargo. 

(ii) Documentation requirements. 
NVOCCs which tender cargo to another 
NVOCC for co-loading, whether under a 
shipper-to-carrier or carrier-to-carrier 
relationship, shall annotate each 
applicable bill of lading with the identity 
of any other NVOCC to which the 
shipment has been tendered for co¬ 
loading. Such annotation shall be shown 
on the face of the bill of lading in a clear 
and legible manner. 

(iii) Co-loading rates. No NVOCC may 
offer special co-loading rates for the 
exclusive use of other NVOCCs. If cargo 
is accepted by an NVOCC from another 
NVOCC which tenders that cargo in the 
capacity of a shipper, it must be rated 


and carried under tariff provisions 
which are available to all shippers. 

(15) Open rates in foreign commerce. 
Tariff Rule 15 of a conference tariff shall 
contain a clear and definite statement 
of: 

(i) The meaning of the word “open" in 
“open rates," and the extent to which 
conference rates have been opened 
pursuant to $ 514.13(b)(19)(ii); 

(ii) Any restriction or limitation on the 
right of participating common carriers to 
fix their own rate items, and the extent 
to which applicable Tariff Rules and 
regulations of the conference tariff will 
continue to govern the rates filed by 
each individual line: and 

(iii) Where the rates of the individual 
conference member lines on open-rated 
items may be found. 

(16) Hazardous cargo. When TUs for 
explosive, inflammable, corrosive, or 
other dangerous materials are published 
(or Tariff Rule 16 does not specifically 
prohibit carriage of such materials). 
Tariff Rule 16 shall contain either: 

(i) Tariff Rules governing the carriage 
of all types of hazardous cargo; or 

(ii) Reference to applicable governing 
and/or general reference tariffs, as 
described in § 514.12. 

(17) Green salted hides in foreign 
commerce. For foreign commerce. Tariff 
Rule 17 shall require that: 

(i) The shipping weight for purposes of 
assessing transportation charges on 
green salted hides shall be either a scale 
weight or a scale weight minus a 
deduction which amount and method of 
computation are specified in the 
commodity description record or TLI, as 
referenced by $ 514.13(b)(17)(iii): and 

(ii) The shipper furnish the common 
carrier a weighing certificate or dock 
receipt from an inland common carrier 
for each shipment of green salted hides 
at or before the time the shipment is 
tendered for ocean shipment. 

(18) Returned cargo in foreign 
commerce. Where the tariff owner offers 
the return shipment of refused, damaged 
or rejected shipments, or exhibits at 
trade fairs, shows or expositions, to port 
of origin at the TLI assessed on the 
original movement, when such TLI is 
lower than the prevailing TLI. Tariff 
Rule 18 shall provide that: 

(i) The return of shipment(s) be 
accomplished within a specific period 
not to exceed one year; 

(ii) The return movement be made 
over the line of the same common 
carrier performing the original 
movement, except that in the case of a 
conference tariff, return may be made 
by any member line when the original 
shipment was carried by a conference 
member under the conference tariff; and 


(iii) A copy of the original bill of 
lading showing the rate assessed be 
surrendered to the return common 
carrier. 

(19) Shippers requests in foreign 
commerce. Tariff Rule 19 shall contain 
clear and complete instructions in 
accordance with the effective 
agreement’s provisions, stating where 
and by what method shippers may file 
their requests and complaints and how 
they may engage in consultation under 
section 5(b)(6) of the 1984 Act, together 
with a sample of the rate request form if 
one is used or. in lieu thereof, a 
description of the information necessary 
for processing the request or complaint. 

(20) Overcharge claims. Tariff Rule 20 
shall contain provisions that conform to 
the following: 

(1) No tariff may limit the filing of 
overcharge claims with a common 
carrier for private settlement to a period 
(beginning with the accrual of the cause 
of action) ending in less than: 

(A) Three years in foreign commerce; 
or 

(B) Two years in domestic offshore 
commerce. 

(ii) The acceptance of any overcharge 
claim may not be conditioned upon the 
payment of a fee or charge. 

(iii) No tariff may require that 
overcharge claims based on alleged 
errors in weight, measurement or 
description of cargo be filed before the 
cargo has left the custody of the 
common carrier. 

(iv) Tariff Rule 20 shall also: 

(A) Provide that shippers or 
consignees may file claims for the 
refund of freight overcharges resulting 
from errors in w r eight, measurement, 
cargo description or tariff application; 
and 

(B) Clearly indicate where and by 
what method such claims are to be filed 
with the common carrier and that such 
claims may also be filed with the 
Federal Maritime Commission. At a 
minimum. Tariff Rule 20 shall contain 
the following provisions: 

(/) Claims for freight rate adjustments filed 
in writing will be acknowledged by the 
common carrier within 20 days of receipt by 
written notice to the claimant of the tariff 
provisions actually applied and the 
claimant's rights under the 1916 Act or 1984 
Act. 

[ 2 ) Claims seeking the refund of freight 
overcharges may be filed in the form of a 
complaint with the Federal Maritime 
Commission. Washington. D C. 20573, 
pursuant to either 

(/) Section 11(g) of the Shipping Act of 1984 
(48 U.S.C. app. 1710) for foreign commerce, 
and that such claims must be filed within 
three years of the date the cause of action 
accrued: or 
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(j/J Section 22 of the Shipping Act. 1916 (48 
U.S.C. app. 821) for domestic offshore 
commerce, and that such claims must be filed 
within two years of the date the cause of 
action accrues. 

(21) Use of carrier equipment. Tariff 
Rule 21 shall contain provisions 
conforming to the following regulations: 

(i) If a carrier or conference provides 
equipment to shippers, consignees, or 
inland carriers, or other persons acting 
as the agent for the person paying the 
freight charges: 

(A) A sample equipment interchange 
agreement, or the terms and conditions 
governing the use of said equipment, 
shall be published in the carrier’s or 
conference’s Tariff Rule 21. The sample 
agreement shall include: the general 
terms and conditions affecting cost (e.g., 
maintenance and repair requirements, 
insurance obligation^, pickup or drop off 
charges and services, such as tracing 
and replenishing fuel or refrigerant for 
reefer containers), that govern the use of 
carrier-provided equipment, including 
cargo containers, trailers and chassis. It 
shall also include the standard free time 
allowed and detention or similar 
charges assessed. Standard free time 
and charges shall be included as the last 
item in the agreement or Tariff Rule 21, 
as applicable, and shall clearly identify 
the location and type of equipment to 
which they apply. 

(B) If a carrier or conference does not 
have a sample equipment interchange 
agreement, the carrier shall publish its 
terms and conditions and standard free 
time and charges in its Tariff Rule 21, as 
described in paragraph (b)(21)(i)f A) of 
this section. In foreign commerce, where 
a foreign government prohibits the use 
of a carrier or conference equipment 
interchange agreement. Tariff Rule 21 
shall contain a statement to that effect. 

(ii) If a carrier or conference has 
exceptions to the standard free time and 
charges, or changes in the terms and 
conditions which result in changing the 
free days and/or charges, the party 
(inland carrier, consignee, or shipper) to 
which the exception applies, location, 
type of equipment and free days and 
charges shall be clearly identified for 
each exception. The exceptions shall be 
arranged in alphabetical order of the 
parties to which the exceptions apply 
and shall be included in either 

(A) Tariff Rule 21; or 

(B) A separate equipment interchange 
tariff filed by the carrier or conference 
in accordance with § 514.12(b)(3), in 
which case Tariff Rule 21 shall identify 
the separate equipment interchange 
tariff containing the exceptions. A 
carrier or conference is not precluded 
from publishing a separate equipment 
interchange tariff even though it does 


not have exceptions to the standard free 
days and charges. 

(22) Automobile Rates in domestic 
offshore commerce . If TLIs for 
automobiles are published on a volume 
basis, as described in 

§ 514.13(b)Cl7Xiv)(By7y f introductory 
paragraph, Tariff Rule 22 shall contain: 

(!) The cubic measurement for the five 
most recent model years prescribed by 
the manufacturer of each applicable 
particular make or model, arranged in 
table form with reference to applicable 
TLIs; and 

(ii) A clear and definite description of 
all other applicable regulations, if not 
contained in the commodity description 
record(s). 

(23) Carrier terminal rules and 
charges. Tariff Rule 23 of carrier and 
conference tariffs: 

(i) Shall state separately every 
terminal or other charge and discount 
and service (including privileges, 
facilities and services) under the control 
of the common carrier or conference 
which is granted or allowed to any 
shipper, consignee, or passenger, 
regardless of whether the service results 
in a charge or discount separately 
assessed as an addition to or 
subtraction from the carrier’s basic TU, 
in which case it shall be set forth as an 
algorithm, or is simply included within 
the basic TLI, without differentiation; 

(ii) Shall contain a rule in compliance 
with part 525 of this chapter, if the tariff 
names rates on import traffic shipped 
through the port of New York, or to a 
range of ports which includes New York; 
and 

(iii) May provide for an amendment, 
effective upon filing: 

(A) Increasing a charge for terminal 
services, canal tolls or additional items, 
without the increase being separately 
stated on the bill of lading, but only if 
such charge is not under the control of 
the filing common carrier or conference, 
which merely acts as a collection agent 
for the charge, and the agency making 
such charge to the common carrier or 
conference increases the charge without 
notice to the common carrier or 
conference and is identified in Tariff 
Rule 23 by name and appropriate tariff 
number (see 5 514.9(b)(20)); and 

(B) For domestic offshore commerce, 
establishing additional terminal 
facilities for loading or discharging 
cargo at ports or harbors already served, 
but only if the rates to be charged at 
such facilities are the same as those 
currently applicable to comparable 
facilities of the carrier at the same port 
or harbor (see 5 514.9(b)(16)(i)(B)). 

(24) NVOCCs in foreign commerce: 
bonds and agents. NVOCCs in foreign 
commerce are governed by the 


provisions of this subparagraph and 
Tariff Rule 24 of each of their tariffs 
shall contain provisions substantially as 
follows: 

(i) Every non-vessel-operating 
common carrier (“NVOCC") in foreign 
commerce shall state in Tariff Rule 24 of 
its tariffs on file with the Federal 
Maritime Commission that it has 
furnished the Commission a bond in the 
amount required by 46 CFR 583.4 to 
ensure the financial responsibility of the 
NVOCC for the payment of any 
judgment for damages arising from its 
transportation-related activities, order 
for reparations issued pursuant to 
section 11 of the Shipping Act of 1984, or 
penalty assessed pursuant to section 13 
of the Shipping Act of 1984. In Tariff 
Rule 24, the NVOCC shall state its bond 
number and identify the name and 
address of the surety company issuing 
the bond. 

(ii) Every NVOCC in foreign 
commerce which is not domiciled in the 
United States shall enter in the first 
address field provided in each of its 
Tariff Records under 46 CFR 
514.11(b)(8)(ii) the name and address of 
a person in the United States designated 
under 46 CFR 583.5 as its legal agent for 
the service of judicial and 
administrative process, including 
subpenas. The NVOCC shall also state 
in Tariff Rule 24 that, in apy instance in 
which the designated legal agent cannot 
be served because of death, disability or 
unavailability, the Secretary. Federal 
Maritime Commission, will be deemed 
to be the NVOCC’s legal agent for 
service of process. 

(iii) Service of administrative process, 
other than subpenas, may be effected 
upon the legal agent by mailing a copy 
of the documents to be served by 
certified or registered mail, return 
receipt requested. 

(25) Certification of shipper status in 
foreign commerce \ If a common carrier 
adopts a procedure other than those set 
forth in S 583.7 (b)(1) or (b)(2) of this 
chapter, for determining whether 
NVOCCs for whom it wishes to 
transport cargo have complied with the 
tariff and bonding requirements of 
sections 8 and 23 of the 1984 Act that 
procedure shall be clearly set forth in 
Tariff Rule 25 of its tariff. 

(26) Time/volume rates in foreign 
commerce. In connection with time/ 
volume rates offered under 

§ 514.13(b)(19)(i), Tariff Rule 26 of 
common carrier and conference tariffs in 
foreign commerce shall dearly and 
accurately: 

(i) State all charges, classifications, 
rules and practices concerning time/ 
volume rates; 
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(ii) Identify the shipment records 
which will be maintained to support the 
rates; 

(iii) Describe the method to be used 
for shippers giving notice of their 
intention to use a time/volume rate prior 
to tendering any shipment under the 
time/vo!ume-rate arrangements; and 

(*v] State that: 

(A) Once a time/volume rate is 
accepted by one shipper, it shall remain 
in effect for the time specified, without 
amendment; and 

(B) Shipper notices and shipment 
records supporting a time/volume rate 
will be maintained by any offering 
carrier or conference for at least five 
years after any shipper’s use of a time/ 
volume rate has ended. 

(27) Loyalty contracts in foreign 
commerce. Where the filer intends to 
use a loyalty contract in foreign 
commerce: 

(i) Tariff Rule 27 shall contain a 
sample of every loyalty contract, as 
defined in 46 CFR 514.2, together with 
regulations which set forth the scope 
and application of the contract system. 

(ii) The use of any sample loyalty 
contract and applicable regulations filed 
for inclusion in a tariff under paragraph 

(b){27) of this section shall be presumed 
to be “in conformity with the antitrust 
laws," w'ithin the meaning of section 
10(b)(9) of the 1984 Act. if such contract 
makes reference to a Business Review 
Letter, issued*pursuant to 28 CFR 50.6, 
indicating no objection to the use of that 
contract. 

(28) Definitions. Tariff Rule 28 shall 
include any filer definitions of technical 
terras which, however, may not be 
inconsistent with the 1916 or 1984 Acts 
or this part. 

(29) Symbols . Tariff Rule 29 shall 
include any filer symbols, service codes, 
eta and explanations therefor w'hich. 
however, may not be inconsistent with 
the those set forth in this part or the 

’ Batch Filing Guide." 

(30) Access to tariff information. 

Tariff Rule 30 shall contain a clear and 
complete description of all costs, 
conditions and arrangements for public 
inspection of tariff material, including 
reasonable provisions for access to 
emergency tariffs) under 

§§ 514.8(k)(l)(iv) and (k)(l)(v). 

(31) Seasonal discontinuance, (i) 

Tariff Rule 31 shall contain 
announcements of seasonal 
discontinuance or restoration of service, 
which shall be filed on not less than ten 
days’ notice, except by special 
permission under § 514.18. Such 
announcements shall contain a brief 
statement announcing the date of 
discontinuance and/or restoration of 
service and may include no other tariff 


matter. The TUs associated with service 
discontinuance or restoration shall be 
amended, expired or filed as applicable, 
and shall meet all criteria for TLJ 
filings/amendments. 

(ii) Tariff Rule 31 of tariffs naming 
rates, fares or Tariff Rules applicable to 
all water routes which are closed to 
navigation during part of a year shall: 

(A) Contain provisions governing the 
handling of shipments which may arrive 
at the publishing carrier’s facilities after 
the date service is discontinued; and 

(B) Expressly provide for the seasonal 
discontinuance provision’s own 
expiration at the close of the navigation 
season, or include a rule providing for 
the discontinuance/restoration of 
service based on the stated navigation 
season. 

(32) Military cargo terms. Tariff Rule 
32 shall contain all the terms and 
conditions pertaining to MSC tenders 
under §§ 514.3(b)(4) and 514.9(b)(13). 

(33) Project rates. Tariff Rule 33 shall 
contain complete descriptions of all 
project rates which are stated discounts 
of other TLI’s for given commodities 
under § 514.13(a)(5)(ii). For domestic 
offshore carriers, Tariff Rule 33 shall 
also include a statement that all project 
rates will cover the carrier’s variable 
costs and contribute to its fixed 
expenses. 

(34) Terminal Tariffs. Tariff Rule 34 
shall contain the full-text portions of all 
terminal tariffs filed by marine terminal 
operators (excluding the Organization 
Record and Tariff Record, which must 
be established under § 514.11). Other, 
mandatory Tariff Rules under this 
section which are designed for carriers 
and conferences shall be designated 
"Not Applicable" or "NA." For logical 
divisions within the terminal tariff, filers 
should use subrules, as described in 
paragraph (a)(4) of this section. 

(c) Optional Tariff Rules. Tariff Rules 
numbers 100 and up (to be numbered 
consecutively) are available for carrier/ 
conference use. 

§514.16 [Reserved] 

§ 514.17 Essential terms of service 
contracts in foreign commerce. 

(a) General. (1) A concise statement of 
the essential terms ( ETs ) of service 
contacts (which are filed in paper form 
under § 514.7) shall be filed with the 
Commission by authorized persons (see 
§ 514.4(d)(5)) and made available to the 
general public in electronic tariff format 
under this section. Filing and 
maintenance of ETs are accomplished 
through an electronic essential terms 
publication (ETP) for each carrier or 
conference filer, which contains ETs for 


each of the carrier’s or conference’s 
service contracts. 

(2) Cross-references —(i) Authority to 
file: § 514.4(d)(5). 

(ii) Cancellation: § 514.4(e)(2). 

(iii) Availability of essential terms: 

§ 514.7(f). 

(iv) Rejection of service contracts 
and/or essential terms: § 514.7(j). 

(v) Modification, correction and 
cancellation: § 514.7(k). 

(vi) Assessorials and algorithms: 

§ 514.10(d)(1). 

(b) Essential terms publication —(1) 
Creation and form. The ETP is created 
and maintained by the filer as a 
separate tariff type (“ET" for ETP") 
with a tariff record and number (see 

§ 514.11(b)). A service-contract filer. 
eitheT carrier or conference, may have 
only one ETP for all its ETs. The ETP 
may also contain matter of general 
applicability to all ETs contained 
therein, such as Tariff Rules. The ATF1 
system will coordinate development of 
ET search indexes by, for example: ET. 
service contract or FMC file number, by 
commodity name or number by TU 
number; and. by origin or destination of 
the commodity. 

(2) Reference to/in tariffs of general 
applicability. The ETP shall; 

(1) Contain reference to each carrier's 
or conference’s tariff of genera! 
applicability: and 

(ii) Be referenced in each of the 
carrier’s or conference’s tariffs of 
general applicability, where required to 
be filed under this part. 

(c) Statement(s) of essential terms; 
general requirements. (1) Essential 
terms shall be promptly filed by the 
appropriate person, in the carrier’s or 
conference’s ETP and in the content and 
tariff format as provided by this part. 
(The service contract, in paper form, is 
required to be filed within ten (10) days 
of the electronic filing of the essential 
terms under § 514.7(g).) 

(2) Essential terms may not: 

(i) Be uncertain, vague or ambiguous; 
or 

(ii) Contain any provision permitting 
modification by the parties other than in 
full compliance with this part. 

(d) Essential terms; specific 
requirements —(1) A TFI sample screen 
illustration. The following ATFI 
simulated screen illustrates the elements 
required to be contained in essential 
terms filings (here for one commodity 
and one TLI) and how they appear in the 
ATFI system. (The references in 
brackets are to the paragraphs of this 
section which explain the requirements 
for the fields and the data contained 
therein.) 
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t§ 514. 17(d)(1)) ATfl ESSENTIAL TERHS SEARCH 

JICL Line Essential Terms Publication ( XYZ 004 ) 1(b)(1)) 

((d)(2)) ET Nliti: 681 SC Nun: 765 ET Filing date: 01Jan1992 ((d)(3)) 

((d)(3)) Available until: 31Janl992 Contract Eff.Oate: 010ec1992 ((d)(4)) 

Contract Expiration date: 15Jan1993 ((d)(4)) 

Contract Termination date: 15Jan1993 ((d)(5)) 


Description: Alarm clocks ((d)(6)) 

Full Service Contract Essential Terms Display 

Commodity: 9105-11-0023 Clocks ((d)(6)) 

Full: Alarm clocks; battery or AC powered ((d)(6)) 

Excludes: [(d)(6)} 

TU: 9105-11-0023-0002 PP IS 40 01Jan1992 3,1C0.00USD l(d)(7)(ii)} 

End of Commodity 9205-90-0023 ===============*==== 

REO TERM 1:OR 1G1M (location or group name) l(d)(8)(i)) 

REO TERM 2:DESTINAT ICN ( » ) Cii )) 

REO TERM 3: M I N I MUM QUANTITY (text) ((iii)) 

REO TERM 4:SERVICE COMMITMENTS (text) ((iv)) 

REO TERM 5:LIOU!DATED DAMAGES FOR NON-PERFORMANCE (if any) l(v)) 

REO TERM 6:LATER EVENTS CAUSING DEVIATION (if any) (( V i)) 

REO TERM 7:DURATION (e.g. # M 46 days from 01DEC1992 to 15JAN1993") l(vii)) 

OPT TERM 1:(TITLE and text) ((d)(9)) 

OPT TERM 2:(T!TLE and text). ((d)(9)) 


(2) ET (statement of essentiaJ terms) 
and SC (service contract) numbers. The 
“ET Num” and “SC Nuni” are defined by 
the filer and shall be entered in the 
appropriate fields. 

(3) Period of availability. The period 
of availability of the essentia) terms to 
similarly situated shippers shall be no 
less than thirty (30) days, i.e., from the 
“Filing date“ (automatically entered by 
ATFI under § 514.10(a)(2)) to the 
“Available until’* date (automatically 
defaulted to 30 days from the filing date, 
but the filer can enter a later date, 
making the availability period longer). 

(4) Duration of contract. In addition to 
the period of availability of essential 
terms to similarly situated shippers, the 
service contract itself must have an 
effective date and an expiration date 
(see §§514.10 (a)(3) and (a)(4)). 
governing the duration of the contract 
between the original signatory parties. 
The duration must also be set forth in 
required essential term # 7 under 
paragraph (d)(8)(vii) of this section. 

(5) Contract termination date. A 
statement of essential terms may not be 
canceled until after all of its associated 
service contracts, including any renewal 
or extension, have expired under the 
terms of the contract, or have been 
terminated for reasons not specifically 
set forth in the contract. See 

§§ 514.4(e)(2) and 514.7(!)(l)(ii). The 
contract termination date would, 
therefore, be the same as the contract 
expiration date, unless termirated 


sooner, in which case the filer would 
enter the earlier date when the 
termination event occurred. 

(8) Commodity. The commodities 
covered by a service contract shall be 
entered as described in § 514.13(a). See 
§ 514.7(c) for exempt commodities. 

(7) Mandatory terms, (i) Essential 
terms shall contain the contract rates or 
rate schedule(s), including any 
additional or other charges (i.e., general 
rate increases, surcharges, terminal 
handling charges, etc.) that apply, and 
any and all conditions and terms of 
service or operation or concessions 
which in any way affect such rates or 
charges; except that a contract may not 
permit the contract rate to be changed to 
meet a rate offer of another carrier or 
conference not published in a tariff or 
set forth in a service contract on file 
with the Commission. In ATFI. the 
mandatory terms shall be entered as 
described in paragraphs (d)(7)(ii) and 
(d)(8) of this section. 

(ii) Til. The tariff line items for 
essential terms are similar in format to 
those in a commodity tariff, as 
prescribed by § 514.13(b). In the screen 
example, the ATFI system adds four 
digits to the commodity code to obtain 
the TLI number. As set forth in the 
"Batch Filing Guide’s” Data Element 
Dictionary, the basic conditions and 
terms of service include: “PP*’ (Shipment 
service code for “Pier to Pier’*); “LS” 
(Rate basis for “Lump Sum’*); and “40” 
(Container size for a 40-foot container). 


The date. “01janl992” is the TLJ filing 
date and the basic rate is $3,100 (U.S. 
dollars). 

(8) Other required terms. In addition 
to the data described in paragraphs 
(d)(2) through (d)(7) of this section, 
essential terms shall also contain the 
following terms, with the mandatory 
numbers and subjects as follows: 

(i) Origin. The origin port range(s) in 
the case of port-to-port movements, and 
the origin geographic area(s) in the case 
of through intermodal movements, 
except that, in service contracts, the 
origin and destination of cargo moving 
under the contract need not be stated in 
the form of “port ranges” or “geographic 
areas,” but shall reflect the actual 
locations agreed to by the contract 
parties. See § 514.10(b). 

(ii) Destination. The destination port 
range(s) in the case of port-to-port 
movements, and the destination 
geographic area(s) in the case of through 
intermodal movements, except that, in 
service contracts, the origin and 
destination of cargo moving under the 
contract need not be stated in the form 
of “port ranges” or “geographic areas,” 
but shall reflect the actual locations 
agreed to by the contract parties. See 

§ 514.10(b). 

(iii) The minimum quantity of cargo or 
freight revenue necessary to obtain the 
rate or rate schedule(s), except that the 
minimum quantity of cargo committed 
by the shipper may not be expressed as 
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a fixed percentage of the shipper's 
cargo. 

(iv) The service commitments of the 
carrier, conference or specific members 
of a conference, such as assured space, 
transit time, port rotation or similar 
service features. 

(v) Liquidated damages for non¬ 
performance, if any. See 514.7(1). 

(vi) Later events causing deviation (if 
any). Where a contract clause provides 
that there can be a deviation from an 
original, essential term of a service 
contract, based upon any stated event 
occurring subsequent to the execution of 
the contract, a clear and specific 
description of the event, the existence or 
occurrence of which shall be readily 
verifiable and objectively measurable. 
See § 514.7(1). This requirement applies 
to, inter alia, the following types of 
situations: 

(A) Retroactive rate adjustments 
based upon experienced costs; 

(B) Reductions in the quantity of cargo 
or amount of revenues required under 
the contract; 

(C) Failure to meet a volume 
requirement during the contract 
duration, in which case the contract 
shall set forth a rate, charge, or rate 
basis which will be applied; 

(D) Options for renewal or extension 
of the contract duration with or without 
any change in the contract rate or rate 
schedule; 

(E) Discontinuance of the contract; 

(F) Assignment of the contract; and 

(G) Any other deviation from any 
original essential terms of the contract. 

(vii) The duration of the contract, 
stated as a specific, fixed time period, 
with a beginning date (effective date) 
and ending date (expiration date). See 
paragraph (d)(4) of this section. 

(9) Optional essential terms. Any 
essential term of a service contract not 
specifically provided for in this section 
shall be entered after the required terms 
and in numerical order, beginning with 
# 1 , 

(10) Assessorials and algorithms 
Assessorial charges in full-text or 
algorithm form, as required and further 
explained in § 514.10(d). may be 
contained in Tariff Rules within 
essential terms publications under 
paragraph (b) of this section, and/or in 
the commodity descriptions and TLls of 
particular essential terms documents 
under paragraphs (d)(6) and (d)(7) of this 
section, respectively. Algorithms are not 
accommodated in other mandatory 
terms or the optional terms of essential 
terms described in paragraphs (d)(8) and 
(d)(9) of this section. 


§514.18 Special permission. 

(a) General. Section 8(d) of the 1984 
Act and section 2 of the 1933 Act 
authorize the Commission, in its 
discretion and for good cause shown, to 
permit increases or decreases in rates, 
or the issuance of new or initial rates, on 
less than statutory notice under § 514.9. 
Section 9(c) of the 1984 Act authorizes 
the Commission to permit a controlled 
common carrier’s rates, charges, 
classifications, rules or regulations to 
become effective on less than 30 days’ 
notice. The Commission may also in its 
discretion and for good cause shown, 
permit departures from the requirements 
of this part. The Commission will grant 
such permission only in cases where 
merit is demonstrated. 

(b) Clerical errors. Typographical 
and/or clerical errors constitute good 
cause for the exercise of special 
permission authority but every 
application based thereon must plainly 
specify the error and present clear 
evidence of its existence, together with 
a full statement of the attending 
circumstances, and shall be submitted 
with reasonable promptness after filing 
the defective tariff material. For 
correction of clerical errors in the 
essential terms of service contracts, see 
§ 514.7(k)(l). 

(c) Application —(1) By authorized 
official: filing fee. Application for 
special permission to establish rate 
increases or decreases on less than 
statutory notice or for waiver of the 
provisions of this part, shall be made by 
the common carrier, conference or agent 
that holds authorization under 5 514.7(d) 
to file the tariff matter. Every such 
application shall be submitted to BTCL 
and be accompanied by the filing fee 
provided in § 514.21. 

(2) Transmittal. Application for 
special permission shall be made only 
by cable, telegram or letter, except that 
in emergency situations, application 
may be made by telephone if the 
telephone communication is promptly 
followed by a cable, telex or letter and 
the filing fee. 

(3) Content. Except as provided in 

§ 514.7(k)(l) for correction of essential 
terms, applications for special 
permission shall contain the following 
information: 

(i) The organization name, number 
and d/b/a of the conference or carrier 
under § 514.11(b); 

(ii) The tariff number, title and tariff 
code under § 514.11(b); and 

(iii) The rate, commodity. Tariff Rules, 
etc. (related to the application), and the 
special circumstances which the 
applicant believes constitute good cause 
to depart from the requirements of this 


part or to warrant a tariff change upon 
less than the statutory notice period. 

(d) Implementation. (1) If all 
conditions are complied with and if the 
authority granted by special permission 
is used, it shall be used in its entirety 
and in the manner set forth by the 
Commission, including the prompt 
electronic filing of the material for 
which permission is requested, with the 
filer using the special case number 
assigned by the Commission for that 
filing and the special case symbol “S“ 
as prescribed in § 514.9(b)(19)(i). 

(2) If Commission-specified conditions 
are not complied with, or if the exact 
authority granted by the special 
permission is not used and more, less or 
different authority is desired, a new 
application complying with the 
requirements of this part in all respects 
and referring to the previous special 
permission must be filed. 

§514.19 Suspension of tariff matter. 

All use of suspended tariff matter 
shall be deferred for the period specified 
in the Commission's suspension order. 

In addition to other affected places in 
the tariff, as provided in this section, the 
fact that tariff matter is suspended is 
also displayed through the “Status” 
function in the command line, as 
described in § 514.8(n)(3). 

(a) Domestic offshore commerce —(1) 
Suspension: period. The Commission 
may suspend from use any rate, fare, 
charge, classification, Tariff Rule, 
regulation, or practice of a domestic 
offshore carrier for a period of up to 180 
days beyond the time it w r ould otherwise 
have lawfully taken effect. 

(2) Implementation. Upon issuance of 
an order suspending tariff matter in 
whole or in part, BTCL shall 
immediately make the appropriate entry 
in the domestic offshore carrier’s 
tariff(s) for each suspended item, which 
entry: 

(i) Specifically identifies the tariff 
matter suspended and sets forth any 
tariff provisions which may remain 
effective in lieu of the suspended 
provisions; 

(ii) Bears an effective date coinciding 
with that in the applicable suspension 
order; 

(iii) Bears a thru date coinciding with 
the end of the suspension period 
specified in the Commission order; and 

(iv) Reproduces in the ATFI System 
News and/or the applicable commodity 
description record, TU notes. Tariff Rule- 
text, etc., those portions of the order 
directed by the Commission to be so 
published, or. in the absence of such 
direction, reproduces the suspension 
order in its entirety. 
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(3) Amendment of suspended tariff 
matter . (i) Neither suspended matter nor 
matter continued in effect as a result of 
a suspension, may be amended, deleted 
or withdrawn except through use of the 
special case number and symbol 
procedure under § 514.9(b)(19) referred 
to in the order or special permission 
issued by the Commission, except that a 
tariff affected by a suspension order 
may be amended during the suspension 
period if the amendment does not affect 
the suspended materials. 

(ii) If. prior to receiving a suspension 
order, a carrier files an amendment 
reissuing, deleting, canceling or 
amending any tariff matter named in a 
subsequent suspension order, the 
amendment shall be rejected. 

(4) Vacating suspension of tariff 
matter. Should the Commission vacate a 
suspension order earlier than the date to 
which the subject tariff matter was 
originally suspended, BTCL shall 
immediately change the thru date to the 
specified date in the Commission’s order 
vacating the suspension order. 

(5) Cancellation of suspended matter. 

(i) Should the Commission subsequently 
cancel all or any part of previously- 
suspended tariff matter, BTCL shall 
immediately change the expiration date 
to the date of cancellation set forth in 
the Commission’s order. See 5 514.4(e). 

(ii) If suspended tariff matter is not 
canceled by the Commission prior to its 
thru date, it shall take effect 
automatically on the thru date and any 
tariff matter which was continued in 
effect during the suspension period shall 
be automatically superseded by the 
tariff matter that had been suspended 
but was not canceled. 

(b) Controlled common carriers in 
foreign commerce. 

(1) Suspension;period. Tariff matter 
filed by a controlled common carrier 
may be suspended at any time before its 
effective date. Tariff matter already in 
effect may be suspended upon the 
Commission’s issuance of a show cause 
order on not less than 60 days* notice to 
the common carrier. In either instance, 
the suspension period shall not exceed 
180 days. 

(2) Implementation. Upon issuance of 
an order suspending tariff matter in 
whole or in part, the Commission’s 
BTCL shall immediately make the 
appropriate entry into the controlled 
common carrier's tariff(s) for each 
suspended item, which entry: 

(i) Specifically identifies the tariff 
material suspended; 

(ii) Bears an effective date coinciding 
with that of the applicable suspension 
order. 


(iii) Bears a thru date coinciding with 
the end of the suspension period 
specified in the Commission order; and 

(iv) Reproduces in the ATFI System 
News and/or the applicable commodity 
description record, TU notes, Tariff Rule 
text, etc., those portions of the order 
directed by the Commission to be so 
published, or, in the absence of such 
direction, reproduces the suspension 
order in its entirety. 

(3) Replacement rates, (i) Controlled 
common carrier tariff matter filed to 
become effective during a suspension 
period in lieu of the suspended matter; 

(A) May become effective 
immediately upon filing or upon the 
effective date of the suspension, 
whichever is later; and 

(B) Shall be filed using the special 
case symbol and number issued by the 
Commission under § 514.9(b)(19). 

(ii) In determining whether to reject 
replacement rates, the Commission will 
consider whether such rates result in 
total charges (e.g., rate plus applicable 
surcharges) that are lower than the 
lowest comparable charges effective for 
a U.S.-flag or reciprocal-flag common 
carrier serving the same trade. 

(iii) At the same time it files 
replacement rates, the controlled 
common carrier shall submit to BTCL a 
letter (in paper format) identifying the 
specific U.S.-flag or reciprocal-flag 
common carrier’s rates, charges, 
classification or Tariff Rules resulting in 
total charges which equal or are lower 
than its own. 

(c) Other suspension situations . When 
the Commission, upon good cause 
shown, issues an order to suspend tariff 
matter not addressed in paragraphs (a) 
or (b) of this section, it will set forth in 
the order the procedures for effectuating 
the suspension. 

(d) Other filings in suspension 
situations. In suspension situations, 
when filings, not provided for elsewhere 
in this section and not otherwise 
permitted by the rules of this part, may 
become necessary or desirable, such 
filings may be directed by the 
Commission and shall use the assigned 
special case symbol and number 
procedure under § 514.9(b)(19). 

§514.20 Retrieval. 

(a) General. The Commission will not 
provide to the public tariff data in paper 
format, except pursuant to requests for 
certification of copies for court or 
government agency use. as provided in 

§ 514.8(k}(2). 

(b) User charges. User charges for 
services under this section are provided 
in § 514.21. 

(c) Interactive retrieval. Interactive 
retrieval means the process by which 


any member of the public accesses the 
ATFI system via dial-up connection, 
using telecommunications links, a 
modem and a terminal (see § 514.8(e)), 
and interacts with the system on a 
transaction-by-transaction basis to 
retrieve tariff matter which has been 
filed in the ATFI database. 

(1) Registration. Every public 
interactive retriever will be required to 
register in advance with BTCL under 

§ 514.8(f) to obtain a USERID and 
password. 

(2) Retrieval restrictions. Due to 
system design and Congressional policy 
to impose reasonable restrictions on 
retrieval, a registered public interactive 
retriever will be logged off 
(automatically) the ATFI system: 

(i) After 10 minutes of inactivity; or 

(ii) After a period of time, e.g., 30 
minutes (shown at logon), which the 
Commission has determined is sufficient 
to allow access to several TLls (and 
related tariff objects). 

(3) Remote retrieval by modem. A 
public retriever may access and/or 
obtain (through screen prints) ATFI filed 
tariff data through modem and 
telecommunications links and 
procedures authorized by the 
Commission. 

(4) Tariff Control Center. A public 
retriever may access and/or obtain 
ATFI Bled tariff data through personal 
operation of one of several terminals 
provided in the Tariff Control Center at 
the FMC headquarters in Washington, 
DC. 

(d) Batch retrieval through database 
tapes. Interested parties may subscribe 
to all tariff filings/updates received by 
the Commission on a daily, weekly, or 
monthly basis. The ATFI System 
Administrator will record on 1600 bpi or 
6250 bpi. 9 track, magnetic tape all of the 
tariff updates received during the 
previous calendar day. or other 
applicable subscriber-designated period, 
as well as any tariff update created by 
the Commission (e.g., suspensions, 
rejections, etc). These subscriber tapes 
will be distributed to subscribers via 
first class mail or made available for 
pick-up at the FMC ATFI Computer 
Center. 

(e) Instructional materials—[\) ATFI 
"Batch Filing Guide ” and user manual. 
The ATFI user guides applicable to 
retrieval functions are the ’’ATFI 
Fundamentals Guide,” “ATFI System 
Handbook.” and “ATFI Tariff Retrieval 
Guide.” See § 514.8(b). The user of 
subscriber tapes will also need the ATFI 
transaction set formats and 
specifications detailed in the "Batch 
Filing Guide.” See § 514.8(d)(3). The 
transaction set formats published for 
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batch filers are used for the formatting 
of subscriber tapes. 

(2) Computer based instruction 
( "CBl"). Computer based instruction for 
ATFI retrieval is a menu option for 
registered interactive retrievers using 
the ATFI central site system. See 
§ 514.8(h). 

(f) Filers. Properly registered 
individuals who will have “write'’ 
privileges for editing tariff data may 
access those tariffs for which they have 
such filing privileges without restriction. 
Where filing firms or employees thereof 
also register as public retrievers for 
access to all tariff data, the restrictions 
in paragraph (c)(2) of this section shall 
apply when they enter ATFI as a 
retriever. 

§ 514.21 User charges. 

In accordance with 5 U.S.C. 552 and 
31 U.S.C 9701, the following user 
charges are established for services 
under this part: 

(a) Application for exemption (See 
§§ 514.3 and 514.8(a)): As provided in 
5 502.69 of this chapter. 

(b) User manual (of ATFI “Guides” — 

5 514.8(b)). 

(1) In diskette form: $15 for diskette(s) 
containing all user guides in 
WordPerfect 5.0 format. 

(2) Printed, in paper form (Batch Filing 
Guide is free of charge and is furnished 
separately): 

(i) Package A: Fundamentals Guide 
and System Handbook (125 pages) are 
made available jointly and are a 
prerequisite for use of either of the 
packages in paragraphs (b)(2)(ii) or 
(b)(2)(iii): $18.00. 


(ii) Package B : Tariff Retrieval Guide: 
$15.00. 

(iii) Package C: Tariff Filing Guide: 
$27.00. 

(iv) Package D: All Guides listed in 
paragraphs (b)(2)(i) through (b)(2)(iii): 
$55.00. 

(3) Ordering manuals. Requests for 
user manual package(s) should be in 
writing and addressed to “BTCL 
Manuals,” Federal Maritime 
Commission, Washington, DC 20573. A 
check for the appropriate amount should 
be made to the “Federal Maritime 
Commission.” 

(4) Updates . Updates to the user 
manual in any format will not be 
furnished automatically and are not 
included in the user charge. The 
Commission will publicize notice of 
upgrades when they occur. 

(c) Registration for user (filer and/or 
retriever) ID and password (See exhibit 
1 to this part and SJ 514.4(d). 514.8(f) 
and 514.20): $100 for initial registration 
for firm and one individual; $25 for 
additions and minor changes. 

(d) Certification by Commission 
Secretary of tariff data (5 514.8(k)(2)): 

As provided in 5 503.43(c) of this 
chapter. 

(e) Certification of batch filing 
capability (by appointment through 
BTCL) (§ 514.8(1)). 

(1) User charge: $200 per certification 
submission (covers all types of tariffs 
for which the applicant desires to be 
certified as well as recertification 
required by substantial changes to the 
ATFI system). 

(2) Certification submissions: 

(i) May be made in one or more 

scheduled certification periods: 


(ii) May include transaction sets for 
one of each different tariff type listed in 
Appendix A (# 14) of the ATFI Batch 
Filing Guide; and 

(iii) May be made to the ATFI central 
site computer via on-line batch or to the 
ATFI Computer Center via bulk batch 
(9-track tape), or both. 

(f) Application for special permission 
(5 514.18): $100. 

(g) Remote retrieval by modem 

(5 514.20(c)(3)): 50 cents per minute of 
connect time. 

(h) Printing (screen prints) of 
downloaded tariff matter at 
Commission’s Tariff Control Center 

(5 514.20(c)(4)): as provided in part 503, 
subpart E. 

(i) [Reserved] 

(j) Database tapes (5 514.20(d)): The 
fees for subscriber tapes are: 

(1) Initial set of full database tapes: 
$300. 

(2) Daily updates: $25 each. 

(3) Weekly updates: $50 each. 

(4) Monthly updates: $100 each. 

(k) Miscellaneous tapes. The fee for 
tape data other than the ATFI database 
described in paragraph (j) of this 
section, shall be $25 per tape. 

S 514.91 OMB control numbers assigned 
pursuant to the Paperwork Reduction Act 

The information collection 
requirements contained in these 
regulations (46 CFR part 514 and Exhibit 
1 to part 514) have been approved by the 
Office of Management and Budget 
[OMB] in accordance with 44 U.S.C. 
chapter 35 and have been assigned OMB 
control number 3072-0055. 

BILLING CODE *730-01-41 
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• 0X411J072-005S; Expires 9 .10-94 • 

Exhibit I to Tart 514 ORG NO. __ 

ATF1 USER REGISTRATION FORM 

PLEASE TYPE OK PRINT PMC USE ONLY 

(SEE INSTRUCTIONS) ARC BOND CC 


1. This Registration is: [ ] Initial | | Amendment (Specif) change)_ 

2. Registrant _ 

Full Ix*t*al Name of firm (or individual, if not a firm) 


(Doing Business As) 


3. Address of ( ) 

Home Office (Number and Si reel) Telephone 

- ( — 

(Number and Street) Fax 


(Cily/Statc/Counlry) 


4. Billing 
Address If 
Different 


-(—)— 

(Number and Street) Telephone 

-(—)— 

(Number and Street) Fax 


(City/State/Conntjry) 

5. Organization Number (if known)_ 6. SCAC/STAC CODE _(If Applicable) 

7. Registrant Type ( J VOCC | ) Terminal [ | TarifT Publisher/Agent/Other 

(Check one) [ | NVOCC [ J Conference/Joint Service 


ISEE INSTRUCTIONS BEFORE COMPLETING LINE 8] 

8. Permissions Requested and Person granted these permissions (Check permissions that apply) 

Print Fell legal Name 


r n Create/modify tariff data 

I- 1 Retrieval I- 1 

l- 1 Review/Autliorize/Transmil data 

i- 1 Maintenance of wganization record 1-i 

l_I 

9. Certified for Batch Filing (Y/N)_ If Yes, show Certification date_ 

If the person to perform the Batch filing already has an existing I^ogin, list only the Login for that person. 

Existing Login_ 


Signature of Authorized Official 


Pnnl or lype name of Authorized Olliiial 


TJatT 



Form FMC 63 (5 92 ) 













































3S31Q Federal Register / Vol. 57, No. 158 / Wednesday, August 12, 1992 / Rules and Regulations 


Instructions for Exhibit 1 to Part 514 
ATFI User Registration Form 


Line 1 Registration Indicate whether this is the 
initial (first-lime) ATFI registration or an amendment to 
an existing ATFI registration. 

Line 2. Registrant . This must be the full legal name 
of the firm or individual registering for ATFI and any 
trade names. The registrant name should match the 
corporate charter or business license, anti-rebate 
certification, surety bond, conference memberships, 
etc. It should be noted that the registrant name 
cannot be changed by the user after registration 
without submission of an amended registration form. 
A separate form must be submitted for each person 
registering to use ATFI 

Line 3. Address of Home Offi ce The complete 
street address should be shown in addition to the 
Post Office Box. 

Line 4. Billing Address it Different . This should be 
completed when the billing address differs from the 
home office address Show the street address in 
addition to the post office box 

Line 5. Organization Number Complete if known. 
(This is also known as the Regulated Person Index 
number or RPI number). 

Line 6. SCAC/STAC Code . SCAC (Standard Carrier 
Alpha Code) and STAC (Standard Tariffs Agent Code) 
is not mandatory for tariff filing in ATFI. These codes 
are used for the convenience of tar.if filers/retrievers. 
SCAC/STAC codes are available from the National 
Motor Freight Traffic Association, Alexandria, VA. 

Line 7. Registrant Type Indicate the type of 
organization. A company cannot be more than one 
type. This data cannot be changed by the user after 
registration without submission of an amended 
registration form. 


Line 8. Permissions Reguested and Person 
Granted these Permissions . 

Retrieval - Granted to all ATFI user(s). 

Maintenance of Organization Record - The user listed 
can access the organization maintenance functions. 
Le., modify organization information, assign 
publishers, affiliations, and doing-business-as (DBAs). 

Create/Modifv Tariff Data - The user is permitted to 
use the interactive system to enter tariff data. 

Review/Authorize/Transmit Data (Interactive filing 

only) - The user may review previously entered, but 
not yet filed, tariff data They may place data on a 
hold status, remove from the hold status, and may 
transmit data to ATFI. 

Line 9. Certified for Batch Filing The user is 
permitted to submit batch filings. The registrant must 
firs! be certified for batch filing as outlined in 46 CFR 
514.8(I)(1) & (2). After certification, the registrant can 
submit an amended registration form to request 
permission for a person in their organization to 
perform the batch filing. If the person already has an 
existing login, the login (not the password) should be 
listed on the requesting form. Also, the certification 
date received from the Federal Maritime Commission 
should be listed on the requesting form. 


• Public reporting but den for thts collection of information is CMiniacd 
io average 40 minutes /*r response, including tite tune for re\ tewing 
instructions, , SCtlrchingCMUingdaitt sources, gathering and maintaining 
the date needed, and completing and renewing the collection of 
information. Send comments regarding this burden estimate or any 
other aspect of this collection of information, including suggestions for 
reducing this burden, 10 Norman W. Littlejohn, Director, Bureau of 
Administration, PMC, Washington, LX7 20573; and to the Office of 
Information and Regulatory Affarrs, OXtfl, Washington, DC 20503. • 


Send completed form ntth appropriate user charge under 40 CFR 514.21 10 BTCL, FMC, Washington, DC 20573. 

BILUNG COO€ 6730-Ot-C 
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PART 515—FILING OF TARIFFS BY 
MARINE TERMINAL OPERATORS— 
(AMENDED] 

2. The authority citation for 46 CFR 
part 515 continues to read as follows: 

Authority: 5 U.S.C. 553; 46 U.S.C. app. 816. 
820, 833a, 841a. 1709.1714,1715 and 1716. 

3. Section 515.0 is added to read as 
follows: 

§515.0 ATFI Filings. 

This part governs the filing of marine 
terminal operator tariffs in paper form. 
For filing in electronic Form under the 
ATFI system, see part 514 of this 
chapter. If there is a question whether 
tariff material should be filed in paper 
form, or electronically under ATFI, 
contact the Federal Maritime 
Commission’s Bureau of Tariffs. 
Certification and Licensing. 

PART 550—PUBLISHING, FILING AND 
POSTING OF TARIFFS IN DOMESTIC 
OFFSHORE COMMERCE—[AMENDED 1 

6. The authority citation for 46 CFR 
part 550 continues to read as follows: 

Authority: 5 U.S.C. 553; 46 U.S.C. app. 812, 
814. 815. 817, 820, 833a. 841a, 843. 844, 845, 
845a, 845b, and 847. 

7. Section 550.0 is amended by adding 
paragraph (c) to read as follows: 

§ 550.0 Scope. 

• • * • ♦ 


(c) This part governs the publishing, 
filing and posting of tariffs in domestic 
offshore commerce in paper form, 
including certain electronically filed 
tariff pages under § 550.3(e). For filing, 
posting and publishing under the 
electronic ATFI system, see part 514 of 
this chapter. If there is a question 
whether tariff material should be Bled in 
paper form, or electronically under 
ATFI, contact the Federal Maritime 
Commission’s Bureau of Tariffs, 
Certification and Licensing. 

PART 580—PUBLISHING AND FILING 
OF TARIFFS BY COMMON CARRIERS 
IN THE FOREIGN COMMERCE OF THE 
UNITED STATES—[AMENDED 1 

8. The authority citation for 46 CFR 
part 580 continues to read as follows: 

Authority: 5 U.S.C. 553; 46 U.S.C. app. 1702- 
1705.1707.1709.1710-1712.1714-1716, 1718. 
AND 1722. 

9. Section 580.0 is amended by adding 
paragraph (d) to read as follows: 

§ 580.0 Scope. 

• * • * • 

(d) This part governs the publishing 
and filing of tariffs by common carriers 
in the foreign commerce of the United 
States in paper form, including certain 
electronically Bled tariff pages under 

§ 580.3(a). For publishing and filing 
under the electronic ATFI system, see 
part 514 of this chapter. If there is a 
question whether tariff material should 


be Bled in paper form, or electronically 
under ATFI. contact the Federal 
Maritime Commission’s Bureau of 
Tariffs. Certification and Licensing. 

PART 581—SERVICE CONTRACTS— 
[AMENDED] 

10. The authority citation for 46 CFR 
part 581 continues to read as follows: 

Authority: 5 U.S.C. 553; 46 U.S.C. app. 1702. 
1706.1707. 1709.1712.1714-1718.1718 and 
1722. 

11. Section 581.0 is added to read as 
follows: 

§581.0 ATFI Filings, 

This part contains regulations that 
govern service contracts and their 
essential terms in foreign commerce, 
where essential terms are not required 
to be filed in electronic format in the 
ATFI system. For contracts with their 
essential terms required to be Bled in 
the ATFI system, see part 514 of this 
chapter. If there is a question whether 
the essential terms of a service contract 
should be filed in paper form, or 
electronically under ATFI, contact the 
Federal Maritime Commission’s Bureau 
of Tariffs. Certification and Licensing. 

By the Commission. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 92-19091 Filed 8-11-92; 8:45 am) 
BILLING CODE 6730-01-f 
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DEPARTMENT OF TRANSPORTATION 

33 CFR Parts 135,136, and 137 
ICGD 91-035] 

RIN 2115-AD90 

Claims Under the OH Pollution Act of 
1990 

agency: Coast Guard. DOT. 

ACTION: Interim rule with request for 
comments. 

summary: This interim rule implements 
the provisions of the Oil Pollution Act of 
1990 (OPA 90) concerning the filing of 
claims for uncompensated removal costs 
or damages resulting from the discharge 
of oil, designation of the source of the 
discharge, and advertisement of where 
claims are to be filed. This action is an 
interim measure needed primarily to 
explain how eligible claimants may file 
a claim against the Oil Spill Liability 
Trust Fund. In response to comments 
received regarding this rule, a more 
comprehensive rule may be developed 
and published for public comment. This 
rule will facilitate the presentation, 
filing, processing, settlement, and 
adjudication of claims against the Fund. 
dates: This rule is effective on August 
12,1992. Comments on this rule must be 
received December 10,1992. 

ADDRESSES: Comments may be mailed 
to the Executive Secretary. Marine 
Safety Council (G-LRA-2/3406) 
(CGD91-035), U.S. Coast Guard 
Headquarters. 2100 Second Street SW., 
Washington. DC 20593-0001, or may be 
delivered to room 3406 at the above 
address between 8 a.m. and 3 p.m., 
Monday through Friday, except Federal 
holidays. The telephone number is (202) 
267-1477. Comments on collection of 
information requirements also must be 
mailed to the Office of Information and 
Regulatory Affairs. Office of 
Management and Budget. 725 17th Street 
NW.. Washington, DC 20503. ATTN: 

Desk Officer, U.S. Coast Guard. 

The Executive Secretary maintains 
the public docket for this rulemaking. 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406. U.S. 
Coast Guard Headquarters. 

FOR FURTHER INFORMATION CONTACT: 

Ms. LE. Burgess (Project Manager). 
National Pollution Funds Center, (703) 
235-4795. 

SUPPLEMENTARY INFORMATION: 

Request for Comments 

The Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 


views, or arguments. Persons submitting 
comments should provide three copies 
of their comments and include their 
names and addresses, identify this 
rulemaking (CGD 91-035) and the 
specific section of the rule to which each 
comment applies, and give the reason 
for each comment. Each person wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope. 

The Coast Guard will consider all 
comments received during the comment 
period. It may change this rule in view 
of the comments. 

The Coast Guard plans no public 
hearing. Persons may request a public 
hearing by writing to the Marine Safety 
Council at the address under 
“addresses". If it determines that the 
opportunity for oral presentations will 
aid this rulemaking, the Coast Guard 
will hold a public hearing at a time and 
place announced by a later notice in the 
Federal Register. 

Drafting Information 

The principal person involved in 
drafting this document is CDR Tom 
Woodward (Project Counsel), National 
Pollution Funds Center. 

Regulatory Information 

This rule is being published as an 
interim rule and is being made effective 
on the date of publication to make the 
claims process provided by the Oil 
Pollution Act of 1990 (OPA 90) for 
uncompensated claims immediately 
available to those eligible to file a claim 
against the Oil Spill Liability Trust Fund 
(the Fund). A delay in providing a 
claims procedure may delay the 
payment of compensation due claimants 
who have been damaged by oil 
pollution, or who have incurred cost as a 
result of oil removal, and who are 
eligible to file a claim against the Fund. 
The Coast Guard specifically requests 
comments on this interim rule. However, 
a separate, more comprehensive rule 
may be developed to supersede this 
interim rule. The more comprehensive 
rule would follow publication of a notice 
of proposed rulemaking. For these 
reasons, the Coast Guard for good cause 
Finds, under 5 U.S.C. 553(b)(B) and (d)(3). 
that notice and public procedure thereon 
before the effective date of the interim 
rule are unnecessary and that the 
interim rule should be made effective in 
less than 30 days after publication. 

Discussion of Amendments 

This rule implements sections 1013, 
Claims Procedure, and 1014, Designation 
of Source and Advertisement, of the Oil 
Pollution Act of 1990 (Pub.L. 101-380: 
August 18,1990) (OPA 90). OPA 90 


repealed or superseded certain 
provisions of four Federal statutes 
which established liability and 
compensation regimes relating to oil 
pollution. It consolidated the 
requirements of the four regimes and 
expanded them. The money remaining in 
the funds under three of those regimes 
was transferred to the Oil Spill Liability 
Trust Fund (the Fund). 

OPA 90 preserves the concept that 
those responsible for pollution incidents 
have the primary duty to respond to 
claims arising out of the pollution 
incidents they cause. In addition to 
requiring the responsible party to 
advertise the procedures by which 
claims can be presented to them. OPA 
90 provides that, with certain 
exceptions, a claim cannot be presented 
to the Fund until it has been presented 
to the responsible party (or the 
guarantor) of the vessel, facility, or other 
source designated as the source of the 
pollution and has been denied or 
remains unpaid for 90 days. Like the 
incentives provided to ensure that 
polluters take proper cleanup actions, 
OPA 90 provides methods to ensure that 
it will not be profitable for polluters to 
default on the obligation to accept and 
pay valid damage claims. For example, 
section 1015 of OPA 90 provides that, if 
the Fund pays a claim, a cause of action 
exists to recover not only any 
compensation paid, but also all costs 
incurred by the Fund by reason of the 
claim, including interest, administrative 
and adjudicative costs, and attorney’s 
fees. 

Because of the broader scope of 
damages and expanded applicability of 
the OPA regime, the Coast Guard 
recognized that the development of 
comprehensive claims regulations would 
be complex and time consuming. 
Therefore, in an effort to provide an 
interim means by which one could file a 
claim with the Fund, the Coast Guard 
decided to draw upon the regulations 
used under previous regimes and 
publish this interim rule. This 
rulemaking is effective on publication in 
the Federal Register. It may be replaced 
by a more comprehensive rule, which 
will be developed under a separate 
rulemaking docket number and 
published first as a notice of proposed 
rulemaking for public comment. The 
separate rule could deviate substantially 
from this interim rule after consideration 
of comments on the interim rule and 
after experience is gained in applying 
the interim rule. 

This interim rule is based in part on 
the claims regulations in 33 CFR part 136 
originally developed for claims arising 
from offshore oil production activities. It 
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also incorporates some traditional 
claims adjudication concepts from the 
Coast Guard’s general claims 
regulations in 33 CFR part 25. The 
concepts and procedures from both of 
these sets of regulations have been 
expanded to encompass OPA 90’s 
broader coverage. In addition, the rules 
in subpart D of 33 CFR part 135 
concerning designation of the source of 
a discharge and concerning 
advertisements indicating where and 
how claims may be filed were used as a 
model in preparing Subpart D of the 
interim rule. 

In developing this rule, the Coast 
Guard consulted with the Department of 
Justice, Department of Interior. 
Department of Agriculture, the 
Environmental Protection Agency, and 
the National Oceanic and Atmospheric 
Administration. Also, the Coast Guard 
consulted with industry experts on 
pollution claims adjustment, 
underwriting, and litigation. 

Legal issues concerning whether, 
under section 1013, Federal, State or 
Indian tribe trustees can claim against 
the Fund for natural resources damages 
and whether Federal agencies can claim 
against the Fund for any costs or 
damages have been raised. These issues 
are presently under review. This interim 
rule does not resolve these issues and 
leaves the matters open for future 
decision. 

This rule establishes requirements 
primarily concerning presentation of 
claims, designation of sources, and 
advertisement of designations. These 
procedures are summarized and 
explained as follows. 

Under OPA 90, when an oil spill or 
“incident" occurs and the source of the 
discharge is known, a Federal official, 
usually the Federal On-Scene 
Coordinator, designates the vessel, 
facility, or pipeline discharging the oil as 
the "source" of the discharge. Once the 
source is designated, the official notifies 
the "responsible party" (i.e., the owmer 
or operator of the source) of the 
designation by means of a written 
"Notice of Designation". The 
responsible party then advertises (in 
newspapers, on radio, etc.) that 
designation and the procedures by 
which claims may be presented to the 
responsible party or that party’s 
guarantor. If the responsible party 
denies the designation, the source of the 
discharge is a public vessel, or the 
source of the discharge is unknown, the 
National Pollution Funds Center 
advertises the procedures by which 
claims may be presented to the Fund. 

In addition to the procedures 
discussed above, this rulemaking also 
amends existing 33 CFR part 135 


(Offshore Oil Pollution Compensation 
Fund). The offshore fund was 
terminated by OPA 90 and all amounts 
remaining in that fund were transferred 
to the Oil Spill Liability Trust Fund. 
These amendments are ministerial in 
nature and are intended to remove 
obvious conflicts between the old and 
the new regulations. 

Regulatory Evaluation 

This rule is not major under Executive 
Order 12291 and not significant under 
the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11040; February 26,1979). The Coast 
Guard expects the economic impact of 
this rule to be so minimal that a 
separate Regulatory Evaluation is 
unnecessary. 

This rule, for the most part, is 
procedural; it provides a process by 
which the responsible party is identified 
and required to advertise and by which 
persons damaged by oil pollution may 
submit claims against the Fund. The 
major impact of this rule arises from the 
procedures inherent in the process of 
documenting, preparing, and submitting 
a claim. For example, this rulemaking 
lists what information must be gathered. 
«what proof is necessary to substantiate 
the claim, generally how the claim itself 
must be prepared, and where the claim 
must be submitted. 

The impact of these procedures defies 
precise quantification. The paperwork 
burdens on a particular claimant will 
vary greatly with the nature of the claim. 
For example, a claim could be as basic 
as one for oil stains on a boat’s hull or 
as complex as damage to a variety of 
natural resources over a wide 
geographic area. The information to be 
included with the claim may be readily 
at hand or may need to be obtained 
from outside sources such as appraisers. 
Apart from the burden of documenting a 
claim, which is inherent in any claims 
process (a burden which is not imposed 
by, but rather clarified in. these 
regulations), the burden imposed by 
these regulations should be minimal. 

This rule also specifies the 
requirement for responsible parties, or 
their guarantors, to advertise how 
claims are to be presented to them, as 
required by section 1014 of OPA 90 (33 
U.S.C. 2714). The costs involved here are 
the costs incurred by the responsible 
party or guarantor in preparing and 
publishing, or otherwise disseminating, 
the information. These costs will vary 
depending on the level of advertisement 
required considering such factors as the 
extent of the damage, the size of the 
geographic area affected, and the 
number and location of potential 
claimants. 


This rule benefits parties incurring a 
loss due to oil pollution by providing a 
procedure for designation of source so 
responsible parties may advertise 
procedures for paying claims. It also 
facilitates presentation of 
uncompensated claims to the Fund. 
Generally, these procedures will reduce 
the likelihood of unnecessary litigation. 

Though the Coast Guard expects the 
economic impact of this rule to be 
minimal, it specifically requests 
comments and data on this subject. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq\ the Coast Guard 
must consider whether this rule will 
have a significant economic impact on a 
substantial number of small entities. 
"Small entities" include independently 
owned and operated small businesses 
that are not dominant in their field and 
that otherwise qualify as "small 
business concerns" under section 3 of 
the Small Business Act (15 U.S.C. 632). 

The burden of submitting a claim has 
a potential economic impact on all 
entities, large and small. This rule 
affects entities of all sizes, and thus 
could affect a substantial number of 
small entities. However, the economic 
impact is likely to be minimal on the 
vast majority of concerns. Therefore, the 
Coast Guard certifies under 5 U.S.C. 
605(b) that this rule will not have a 
significant economic impact on a 
substantial number of small entities. If. 
however, you think that your business 
qualifies as a small entity and that this 
proposal will have a significant 
economic impact on your business, 
please submit a comment (see 
ADDRESSES") explaining why you think 
your business qualifies and in what way 
and to what degree this proposal will 
economically affect your business. 

Federalism 

The Coast Guard has analyzed this 
rule in accordance with the principles 
and criteria contained in Executive 
Order 12612 and has determined that 
this rule does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

Preemption 

This rule does not preempt the 
authority of any State or political 
subdivision thereof from implementing 
their own compensation and liability 
regimes. 

Collection of Information 

Under the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.\ the Office of 
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Management and Budget (OMB) reviews 
each rule that contains a collection of 
information requirement to determine 
whether the practical value of the 
information is worth the burden 
imposed by its collection. The collection 
of information requirements include 
reporting, recordkeeping, notification, 
and other, similar requirements. 

This rule prescribes requirements for 
claims against the Fund, such as what a 
claim must contain, what proof must be 
included, and how and where it must be 
submitted. This rule also prescribes how 
responsible parties are to advertise the 
manner in which claims may be 
presented directly to them. Although the 
rule constitutes an “information 
collection requirement” under the 
Paperwork Reduction Act, it is a 
voluntary procedure which only applies 
to those who choose to file a claim with 
the Fund. The paperwork and reporting 
burdens are identified and discussed in 
the “Regulatory Evaluation" section of 
this preamble. 

The Coast Guard has submitted the 
collection of information requirements 
to OMB for review under section 3504(h) 
of the Paperwork Reduction Act and 
OMB has approved them for this interim 
rule. The part number is part 136 and the 
corresponding OMB approval number is 
OMB Control Number 2115-0596. 

Persons submitting comments on the 
collection of information requirements 
should submit their comments both to 
OMB and to the Coast Guard where 
indicated under “addresses". 

Environment 

The Coast Guard considered the 
environmental impact of this rule and 
concluded that, under section 2.B.2 of 
Commandant Instruction M16475.1B, 
this rule is categorically excluded from 
further environmental documentation. 

This rule concerns procedures relating 
to submission and settlement of claims 
and has no environmental impact. A 
Categorical Exclusion Determination is 
available in the docket for inspection or 
copying where indicated under 
“ADDRESSES". 

List of Subjects 

33 CFR Port 135 

Advertising, Claims, Continental 
shelf, Oil pollution. 

33 CFR Part 136 

Administrative practice and 
procedure. Claims. Oil pollution. 

33 CFR Part 137 

Claims, Harbors, Insurance, Oil 
pollution. Reporting and recordkeeping 
requirements. Vessels. 


For the reasons set out in the 
preamble, the Coast Guard amends 33 
CFR parts 135,136, and 137 as follows: 

PART 135—OFFSHORE OIL 
POLLUTION COMPENSATION FUND 

1. The authority citation for part 135 is 
revised to read as follows: 

Authority: 33 U.S.C. 2701-2719; E.O. 12777, 
56 FR 54757; 49 CFR 1.46. 

2. The heading for subpart D is revised 
to read as follows: 

Subpart D — Notification of Pollution 
Incidents 

Subpart D [Amended} 

3. In Subpart D, remove the 
undesignated section headings 
"Notification", "Designation", and 
"Advertisement". 

§135.301 [Removed] 

4. Section 135.301, Purpose, is 
removed. 

§135.303 [Amended] 

5. In § 135.303, redesignate paragraph 

(a) introductory text as an undesignated 
paragraph; remove paragraphs (a)(1) 
and (a)(2); and redesignate paragraph 
(a)(3) as an undesignated paragraph. 

§§ 135.309 through 135.319 [Removed] 

6. Sections 135.309 through 135.319 are 
removed. 

7. Part 136 and its authority citation 
are revised to read as follows: 

PART 136—OIL SPILL LIABILITY 
TRUST FUND; CLAIMS PROCEDURES; 
DESIGNATION OF SOURCE; AND 
ADVERTISEMENT 

Subpart A—General 

Sec. 

136.1 Purpose and applicability. 

136.3 Information. 

136.5 Definitions. 

136.7 Foreign claimants. 

136.9 Falsification of claims. 

Subpart B—General Procedure 

136.101 Time limitations on claims. 

136.103 Order of presentment. 

136.105 General requirements for a claim. 
136.107 Subrogated claims. 

136.109 Removal costa and multiple items of 
damages. 

136.111 Insurance. 

136.113 Other compensation. 

136.115 Settlement and notice to claimant. 

Subpart C—Procedure for Particular Claims 
Removal Costs 

136-201 Authorized claimants. 

136.203 Proof. 

136.205 Compensation allowable. 

Natural Resources 

136.207 Authorized claimants. 


136.209 Proof. 

136^11 Compensation allowable. 

Real or Personal Property 

136.213 Authorized claimants. 

138.215 Proof. 

136.217 Compensation allowable. 

Subsistence Use 

136.219 Authorized claimants. 

136.221 Proof. 

136.223 Compensation allowable. 

Government Revenues 

136.225 Authorized claimants. 

136.227 Proof. 

136.229 Compensation allowable. 

Profits and Earning Capacity 

136.231 Authorized claimants. 

136.233 Proof. 

136-235 Compensation allowable. 

Government Public Services 

136.237 Authorized claimants. 

136.239 Proof. 

136.241 Compensation allowable. 

Subpart D—Designation of Source and 
Advertisement 

General 

136.301 Purpose. 

136.303 Definitions. 

Designation of Source 

136.305 Notice of designation. 

136.307 Denial of designation. 

Advertisement 

136.309 Advertisement determinations. 
136.311 Types of advertisement. 

136.313 Content of advertisement. 

Authority: 33 U.S.C. Z713. 2714: E.O. 12777. 
(50 FR 54757); 49 CFR T.46. 

Subpart A—General 

§ 136.1 Purpose and applicability. 

(a) This part prescribes regulations 
for— 

(1) Presentation, filing, processing, 
settlement, and adjudication of claims 
authorized to be presented to the Oil 
Spill Liability Trust Fund (the Fund) 
under section 1013 of the Oil Pollution 
Act of 1990 (the Act) (33 U.S.C. 2713) for 
certain uncompensated removal costs or 
uncompensated damages resulting from 
the discharge, or substantial threat of 
discharge, of oil from a vessel or facility 
into or upon the navigable waters, 
adjoining shorelines, or the exclusive 
economic zone; 

(2) Designation of the source of the 
incident, notification to the responsible 
party of the designation, and 
advertisement of the designation and 
claims procedures; and 

(3) Other related matters. 

(b) This part applies to claims 
resulting from incidents occurring after 
August 18,1990. 

(c) Nothing in this part— 
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(1) Preempts the authority of any State 
or political subdivision thereof from 
imposing any additional liability or 
requirements with respect to— 

(1) The discharge of oil or other 
pollution by oil within such State; or 

(ii) Any removal activities in 
connection with such a discharge; or 

(2) Affects or modifies in any way the 
obligations or liabilities of any person 
under the Solid Waste Disposal Act (42 
U.S.C. 6901 et seq.) or State law. 
including common law; or 

(3) Affects the authority of any 
State— 

(i) To establish, or to continue in 
effect, a fund any purpose of which is to 
pay for costs or damages arising out of. 
or directly resulting from, oil pollution or 
the substantial threat of oil pollution; or 

(ii) To require any person to 
contribute to such a fund; or 

(4) Affects the authority of the United 
States or any State or political 
subdivision thereof to impose additional 
liability or additional requirements 
relating to a discharge, or substantial 
threat of a discharge, of oil. 

§ 136.3 Information. 

Anyone desiring to file a claim against 
the Fund may obtain general 
information on the procedure for filing a 
claim from the Director, National 
Pollution Funds Center, suite 1000, 4200 
Wilson Boulevard, Arlington, Virginia 
22203-1804. (703) 235-4756. 

$136.5 Definitions 

(a) As used in this part, the following 
terms have the same meaning as set 
forth in sections 1001 and 1007(c) of the 
Act (33 U.S.C. 2701 and 2707(c)): Claim, 
claimant, damages, discharge, exclusive 
economic zone, facility, foreign 
claimant, foreign offshore unit, Fund, 
guarantor, incident, National 
Contingency Plan, natural resources, 
navigable waters, offshore facility, oil. 
onshore facility, owner or operator, 
person, removal costs, responsible 
party. State, United States, and vessel. 

(b) As used in this part— 

Act means title I of the Oil Pollution 
Act of 1990 (Pub. L 101-380; 33 U.S.C. 
2701 through 2719). 

Director, NPFC, means the person in 
charge of the U.S. Coast Guard National 
Pollution Funds Center or that person’s 
authorized representative. 

FOSC means the Federal On-Scene 
Coordinator designated under the 
National Contingency Plan or that 
person's authorized representative. 

NPFC means the U.S. Coast Guard 
National Pollution Funds Center, suite 
1000, 4200 Wilson Boulevard. Arlington. 
Virginia 22203-1804. 


$ 136.7 Foreign claimants. 

In addition to other applicable 
limitations on presenting claims to the 
Fund, claims by foreign claimants to 
recover removal costs or damages may 
be presented only when the 
requirements of section 1007 of the Act 
133 U.S.C. 2707) are met. 

$ 136.9 Falsification of claims. 

Persons submitting false claims or 
making false statements in connection 
with claims under this part may be 
subject to prosecution under Federal 
law, including but not limited to 18 
U.S.C. 287 and 1001. In addition, persons 
submitting written documentation in 
support of claims under this part which 
they know, or should know, is false or 
omits a material fact may be subject to a 
civil penalty of up to $5,000 for each 
claim, if any payment is made on the 
claim, the claimant may also be subject 
to an assessment of up to twice the 
amount claimed. These civil sanctions 
may be imposed under the Program 
Fraud Civil Remedies Act, 31 U.S.C. 
3801-3812, as implemented in 49 CFR 
part 31. 

Subpart B—General Procedure 

§ 136.101 Time limitations on claims. 

(a) Except as provided under section 
1012(h)(3) of the Act (33 U.S.C. 

2712(h)(3)) (minors and incompetents), 
the Fund will consider a claim only if 
presented in writing to the Director, 
NPFC. within the following time limits: 

(1) For damages, within three years 
after— 

(1) The date on which the injury and 
its connection with the incident in 
question were reasonably discoverable 
with the exercise of due care. 

(ii) In the case of natural resources 
damages under section 1002(b)(2)(A) of 
the Act (33 U.S.C. 2702(b)(2)(A)), the 
date under paragraph (a)(l)(i) of this 
section, or within three years from the 
date of completion of the natural 
resources damage assessment under 
section 1006(e) of the Act (33 U.S.C. 
2706(e)), whichever is later. 

(2) For removal costs, within six years 
after the date of completion of all 
removal actions for the incident. As 
used in this paragraph, “date of 
completion of all removal actions" is 
defined as the actual date of completion 
of all removal actions for the incident or 
the date the FOSC determines that the 
removal actions which form the basis 
for the costs being claimed are 
completed, whichever is earlier. 

(b) Unless the Director, NPFC. directs 
in writing that the claim be submitted 
elsewhere, a claim is deemed presented 
on the date the claim is actually 


received at the National Pollution Funds 
Center, suite 1000, 4200 Wilson 
Boulevard, Arlington, Virginia 22203- 
1804. If the Director. NPFC, directs that 
the claim be presented elsewhere, the 
claim is deemed presented on the date 
the claim is actually received at the 
address in the Commander’s directive. 

§ 136.103 Order of presentment 

(a) Except as provided in paragraph 
(b) of this section, all claims for removal 
costs or damages must be presented First 
to the responsible party or guarantor of 
the source designated under $136,305. 

(b) Claims for removal costs or 
damages may be presented First to the 
Fund only— 

(1) By any claimant, if the Director, 
NPFC, has advertised, or otherwise 
notiFied claimants in writing, in 
accordance with § 138.309(e); 

(2) By a responsible party who may 
assert a claim under section 1008 of the 
Act (33 U.S.C 2708); 

(3) By the Governor of a State for 
removal costs incurred by that State; or * 

(4) By a United States claimant in a 
case where a foreign offshore unit has 
discharged oil causing damage for which 
the Fund is liable under section 1012(a) 
of the Act (33 U.S.C. 2712(a)). 

(c) If a claim is presented in 
accordance with paragraph (a) of this 
section and— 

(1) Each person to whom the claim is 
presented denies all liability for the 
claim; or 

(2) The claim is not settled by any 
person by payment within 90 days after 
the date upon which (A) the claim was 
presented, or (B) advertising was begun 
pursuant to $ 136.309(d), whichever is 
later, the claimant may elect to 
commence an action in court against the 
responsible party or guarantor or to 
present the claim to the Fund. 

(d) No claim of a person against the 
Fund will be approved or certiFied for 
payment during the pendency of an 
action by the person in court to recover 
costs which are the subject of the claim. 

§ 136.105 General requirements for ■ 
claim. 

(a) The claimant bears the burden of 
providing all evidence, information, and 
documentation deemed necessary by the 
Director, NPFC, to support the claim. 

(b) Each claim must be in writing for a 
sum certain for compensation for each 
category of uncompensated damages or 
removal costs (as described in Subpart 
C of this part) resulting from an incident. 

If at any time during the pendency of a 
claim against the Fund the claimant 
receives any compensation for the 
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claimed amounts, the claimant shall 
immediately amend the claim. 

(c) Each claim must be signed in ink 
by the claimant certifying to the best of 
the claimant's knowledge and belief that 
the claim accurately reflects all material 
facts. 

(d) In addition to the other 
requirements of this section, any claim 
presented by a legal representative of 
the claimant must also be signed by the 
legal representative and— 

(1) Be presented in the name of the 
claimant; 

(2) Show the title or legal capacity of 
the representative; and 

(3) Provide proof of authority to act 
for the claimant. 

(e) Each claim must include at least 
the following, as applicable: 

(1) The full name, street and mailing 
addresses of residence and business, 
and telephone numbers of the claimant. 

(2) The date, time, and place of the 
incident giving rise to the claim. 

(3) The identity of the vessel, facility, 
or other entity causing or suspected to 
have caused the removal costs or 
damages claimed and the basis for such 
identity or belief. 

(4} A genera) description of the nature 
and extent of the impact of the incident, 
the costs associated with removal 
actions, and damages claimed, by 
category as delineated in Subpart C of 
this part, including, for any property, 
equipment, or similar item damaged, the 
full name, street and mailing address, 
and telephone number of the actual 
owner, if other than the claimant. 

(5) An explanation of how and when 
the removal costs or damages were 
caused by. or resulted from, an incident. 

(6) Evidence to support the claim. 

(7) A description of the actions taken 
by the claimant, or other person on the 
claimant's behalf, to avoid or minimize 
removal costs or damages claimed. 

(8) The reasonable costs incurred by 
the claimant in assessing the damages 
claimed. This includes the reasonable 
costs of estimating the damages 
claimed, but not attorney’s fees or other 
administrative costs associated with 
preparation of the claim. 

(9) To the extent known or reasonably 
identifiable by the claimant, the full 
name, street and mailing address, and 
telephone number of each witness to the 
incident, to the discharge, or to the 
removal costs or damages claimed, 
along with a brief description of that 
person’s knowledge. 

(10) A copy of written 
communications and the substance of 
verbal communications, if any. between 
the claimant and the responsible party 
or guarantor of the source designated 
under § 138.305 and a statement 


indicating that the claim was presented 
to the responsible party or guarantor, 
the date it was presented, that it was 
denied or remains not settled and, if 
known, the reason why it was denied or 
remains not settled. 

(11) If the claimant has insurance 
which may cover the removal costs or 
damages claimed, the information 
required under § 136.111. 

(12) A statement by the claimant that 
no action has been commenced in court 
against the responsible party or 
guarantor of the source designated 
under § 136.305 or, if an action has been 
commenced, a statement identifying the 
claimant's attorney and the attorney's 
address and phone number, the civil 
action number, and the court in which 
the action is pending. 

(13) In the discretion of the Director, 
NPFC, any other information deemed 
relevant and necessary to properly 
process the claim for payment. 

9 136.107 Subrogated claims. 

(a) The claims of subrogor (e.g., 
insured) and subrogee (e.g., insurer) for 
removal costs and damages arising out 
of the same incident should be 
presented together and must be signed 
by all claimants. 

(b) A fully subrogated claim is 
payable only to the subrogee. 

(c) A subrogee must support a claim in 
the same manner as any other claimant. 

9 136.109 Removal costs and multiple 
items of damages. 

(a) A claimant must specify all of the 
claimant's known removal cost 9 or 
damages arising out of a single incident 
when submitting a claim. 

(b) Removal costs and each separate 
category of damages (as described in 
subpart C of this part) must be 
separately listed with a sum certain 
attributed to each type and category 
listed. 

(c) At the sole discretion of the 
Director, NPFC, removal costs and each 
separate category of damages may be 
treated separately for settlement 
purposes. 

§136.111 Insurance. 

(a) A claimant shall provide the 
following information concerning any 
insurance which may cover the removal 
costs or damages for which 
compensation is claimed: 

(1) The name and address of each 
insurer. 

(2) The kind and amount of coverage. 

(3) The policy number. 

(4) Whether a claim has been or will 
be presented to an insurer and, if so, the 
amount of the claim and the name of the 
insurer. 


(5) Whether any insurer has paid the 
claim in full or in part or has indicated 
whether or not payment will be made. 

(b) If requested by the Director, NPFC, 
the claimant shall provide a copy of the 
following material: 

(1) All insurance policies or 
indemnification agreements. 

(2) All written communications, and 8 
summary of all oral communications, 
with any insurer or indemnifier. 

(c) A claimant shall advise the 
Director, NPFC. of any changes in the 
information provided under this section. 

9 136.113 Other compensation. 

A claimant must include an 
accounting, including the source and 
value, of all other compensation 
received, applied for, or potentially 
available as a consequence of the 
incident out of which the claim arises 
including, but not limited to, monetary 
payments, goods or services, or other 
benefits. 

9 136.115 Settlement and notice to 
claimant 

(a) Payment in full, or acceptance by 
the claimant of an offer of settlement by 
the Fund, is final and conclusive for all 
purposes and. upon payment, constitutes 
a release of the Fund for the claim. In 
addition, acceptance of any 
compensation from the Fund precludes 
the claimant from filing any subsequent 
action against any person to recover 
costs or damages which are the subject 
of the compensated claim. Acceptance 
of any compensation also constitutes an 
agreement by the claimant to assign to 
the Fund any rights, claims, and causes 
of action the claimant has against any 
person for the costs and damages which 
are the subject of the compensated 
claims and to cooperate reasonably with 
the Fund in any claim or action by the 
Fund against any person to recover the 
amounts paid by the Fund. The 
cooperation shall include, but is not 
limited to, immediately reimbursing the 
Fund for any compensation received 
from any other source for the same costs 
and damages and providing any 
documentation, evidence, testimony, 
and other support as may be necessary 
for the Fund to recover from any person. 

(b) Claimant's failure to accept an 
offer of settlement within 60 days after 
the date the offer was mailed to the 
claimant automatically voids the offer. 
The Director, NPFC. reserves the right to 
revoke an offer at any time. 

(c) A claimant will be notified in 
writing 9ent by certified or registered 
mail whenever a claim against the Fund 
is denied. The failure of the Director, 
NPFC, to make final disposition of a 
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claim within six months after it is Hied 
shall, at the option of the claimant any 
time thereafter, be deemed a final denial 
of the claim. 

(d) The Director. NPFC, upon written 
request of the claimant or of a person 
duly authorized to act on the claimant 1 s 
behalf, reconsiders any claim denied. 

The request for reconsideration must be 
in writing and include the factual or 
legal grounds for the relief requested, 
providing any additional support for the 
claim. The request must be received by 
the Director, NPFC, within 60 days after 
the date the denial was mailed to the 
claimant or within 30 days after receipt 
of the denial by the claimant, whichever 
date is earlier. Reconsideration may 
only be requested once for each claim 
denied. The Director, NPFC will provide 
the claimant seeking reconsideration 
with written notification of the decision 
within 90 days after receipt of the 
request for reconsideration. This written 
decision is final. The failure of the 
Director. NPFC. to make final 
disposition of a reconsideration within 
90 days after it is received shall, at the 
option of the claimant any time 
thereafter, be deemed a final denial of 
the reconsideration. 

Subpart C—Procedures for Particular 
Claims 

Removal Costs 

§ 136.201 Authorized claimants. 

A claim for removal costs may be 
presented by any claimant. 

§136.203 Proof. 

In addition to the requirements of 
Subparts A and D of this part, a claimant 
must establish— 

(a) That the actions taken were 
necessary to prevent, minimize, or 
mitigate the effects of the incident 

(b) That the removal costs were 
incurred as a result of these actions; 

(c) That the actions taken were 
determined by the FOSC to be 
consistent with the National 
Contingency Plan or were directed by 
the FOSC. 

§ 136.205 Compensation allowable. 

The amount of compensation 
allowable is the total of uncompensated 
reasonable removal costs of actions 
taken that were determined by the 
FOSC to be consistent with the National 
Contingency Plan or were directed by 
the FOSC. Except in exceptional 
circumstances, removal activities for 
which costs are being claimed must 
have been coordinated with the FOSC. 


Natural Resources 

§ 136.207 Authorized claimants. 

(a) Claims for uncompensated natural 
resource damages may be presented by 
an appropriate natural resources trustee. 
However, in order to facilitate the 
processing of these claims with respect 
to a single incident where multiple 
trustees are involved and to prevent 
double recovery, the affected trustees 
should select a lead administrative 
trustee who will present consolidated 
claims on behalf of the trustees. 

(b) A trustee may present a claim for 
the reasonable cost of assessing natural 
resources damages separately from a 
claim for the cost of developing and 
implementing plans for the restoration, 
rehabilitation, replacement, or 
acquisition of the equivalent of the 
natural resources damaged. 

§ 136.209 Proof. 

In addition to the requirements of 
subparts A and B of this part, a trustee 
must do the following: 

(a) Submit the assessment and 
restoration plans which form the basis 
of the claim. 

(b) Provide documented costs and 
cost estimates for the claim. Final cost 
estimates for conducting damage 
assessments or implementing a 
restoration plan may form the basis for 
a claim against the Fund for an 
uncompensated natural resources 
damage claim. 

(c) Identify all trustees who may be 
potential claimants for the same natural 
resources damaged. 

(d) Certify the accuracy and integrity 
of any claim submitted to the Fund, and 
certify that any actions taken or 
proposed were or will be conducted in 
accordance with the Act and consistent 
with all applicable laws and regulations. 

(e) Certify whether the assessment 
was conducted in accordance with 
applicable provisions of the natural 
resources damage assessment 
regulations promulgated under section 
1006(e)(1) of the Act (33 U.S.C. 
2706(e)(1)). Identify any other or 
additional damage assessment 
regulations or methodology utilized. 

(f) Certify that, to the best of the 
trustee’s knowledge and belief, no other 
trustee has the right to present a claim 
for the same natural resources damages 
and that payment of any subpart of the 
claim presented would not constitute a 
double recovery for the same natural 
resources damages. 

§ 136.211 Compensation allowable. 

(a) The amount of compensation 
allowable is the reasonable cost of 
assessing damages, and the cost of 


restoring, rehabilitating, replacing, or 
acquiring the equivalent of the damaged 
natural resources. 

(b) In addition to any other provision 
of law respecting the use of sums 
recovered for natural resources 
damages, trustees shall reimburse the 
Fund for any amounts received from the 
Fund in excess of that amount required 
to accomplish the activities for which 
the claim was paid. 

Real or Personal Property 

§ 136.213 Authorized claimants. 

(a) A claim for injury to, or economic 
losses resulting from the destruction of, 
real or personal property may be 
presented only by a claimant either 
owning or leasing the property. 

(b) Any claim for loss of profits or 
impairment of earning capacity due to 
injury to. destruction of, or loss of real 
or personal property must be included 
as subpart of the claim under this 
section and must include the proof 
required under § 136.233. 

§ 136.215 Proof. 

(a) In addition to the requirements of 
subparts A and B of this part, a claimant 
must establish— 

(1) An ownership or leasehold interest 
in the property; 

(2) That the property was injured or 
destroyed; 

(3) The cost of repair or replacement; 
and 

(4) The value of the property both 
before and after injury occurred. 

(b) In addition, for each claim for 
economic loss resulting from destruction 
of real or personal property, the 
claimant must establish— 

(1) That the property wa9 not 
available for use and. if it had been, the 
value of that use; 

(2) Whether or not substitute property 
was available and, if used, the costs 
thereof; and 

(3) That the economic loss claimed 
was incurred as the result of the injury 
to or destruction of the property. 

§ 136.217 Compensation allowable. 

(a) The amount of compensation 
allowable for damaged property is the 
lesser of— 

(1) Actual or estimated net cost of 
repairs necessary to restore the property 
to substantially the same condition 
which existed immediately before the 
damage; 

(2) The difference between value of 
the property before and after the 
damage; or 

(3) The replacement value. 

(b) Compensation for economic loss 
resulting from the destruction of real or 
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personal property may be allowed in an 
amount equal to the reasonable costs 
actually incurred for use of substitute 
commercial property or, if substitute 
commercial property was not 
reasonably available, in an amount 
equal to the net economic loss which 
resulted from not having use of the 
property. When substitute commercial 
property was reasonably available, but 
not used, allowable compensation for 
loss of use is limited to the cost of the 
substitute commercial property, or the 
property lost, whichever is less. 
Compensation for loss of use of 
noncommercial property is not 
allowable. 

(c) Compensation for a claim for loss 
of profits or impairment of earning 
capacity under § 130.213(b) is limited to 
that allowable under § 136.235. 

Subsistence Use 

§ 136.219 Authorized claimants. 

(a) A claim for loss of subsistence use 
of natural resources may be presented 
only by a claimant who actually uses, 
for subsistence, the natural resources 
which have been injured, destroyed, or 
lost, without regard to the ownership or 
management of the resources. 

(b) A claim for loss of profits or 
impairment of earning capacity due to 
loss of subsistence use of natural 
resources must be included as part of 
the claim under this section and must 
include the proof required under 

§ 130.233. 

§ 136.221 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claimant 
must provide— 

(a) The identification of each specific 
natural resource for which 
compensation for loss of subsistence use 
is claimed; 

(b) A description of the actual 
subsistence use made of each specific 
natural resource by the claimant; 

(c) A description of how and to what 
extent the claimant’s subsistence use 
was affected by the injury to or loss of 
each specific natural resource; 

(d) A description of each effort made 
by the claimant to mitigate the 
claimant’s loss of subsistence use; and 

(e) A description of each alternative 
source or means of subsistence 
available to the claimant during the 
period of time for which loss of 
subsistence is claimed, and any 
compensation available to the claimant 
for loss of subsistence. 

§ 136.223 Compensation allowable. 

(a) The amount of compensation 
allowable is the reasonable replacement 
cost of the subsistence loss suffered by 


the claimant if, during the period of time 
for which the loss of subsistence is 
claimed, there was no alternative source 
or means of subsistence available. 

(b) The amount of compensation 
allowable under paragraph (a) of th >9 
section must be reduced by— 

(1) All compensation made available 
to the claimant to compensate for 
subsistence loss; 

(2) All income which was derived by 
utilizing the time which otherwise would 
have been used to obtain natural 
resources for subsistence use; and 

(3) Overheads or other normal 
expenses of subsistence use not 
incurred as a result of the incident. 

(c) Compensation for a claim for loss 
of profits or impairment of earning 
capacity under § 130.219(b) is limited to 
that allowable under § 130.235. 

Government Revenues 

§ 136.225 Authorized claimants. 

A claim for net loss of revenue due to 
the injury, destruction, or loss of real 
property, personal property, or natural 
resources may be presented only by an 
appropriate claimant sustaining the loss. 
As used in this section and § 136.277, 
'revenue" means taxes, royalties, rents, 
fees, and net profit shares. 

§ 136.227 Proof. 

In addition to the requirements of 
Subparts A and B, a claimant must 
establish— 

(a) The identification and description 
of the economic loss for which 
compensation is claimed, including the 
applicable authority, property affected, 
method of assessment, rate, and method 
and dates of collection; 

(b) That the loss of revenue wa 9 due 
to the injury to, destruction of, or loss of 
real or personal property or natural 
resources; 

(c) The total assessment or revenue 
collected for comparable revenue 
periods; and 

(d) The net loss of revenue. 

§ 136.229 Compensation allowable. 

The amount of compensation 
allowable is the total net revenue 
actually lost. 

Profits and Earning Capacity 

§ 136.231 Authorized claimants. 

(a) A claim for loss of profits or 
impairment of earning capacity due to 
the injury to, destruction of, or loss of 
real or personal property or natural 
resources may be presented by a 
claimant sustaining the loss or 
impairment. The claimant need not be 
the owner of the damaged property or 


resources to recover for lost profits or 
income. 

(b) A claim for los9 of profits or 
impairment of earning capacity that also 
involves a claim for injury to, or 
economic losses resulting from 
destruction of, real or persona) properly 
must be claimed under § 130.213. 

(c) A claim for loss of profits or 
impairment of earning capacity that also 
involves a claim for loss of subsistence 
use of natural resources must be 
claimed under § 130.219. 

§136.233 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claimanl 
mu9t establish the following: 

(a) That real or personal property or 
natural resources have been injured, 
destroyed, or lost. 

(b) That the claimant's income was 
reduced a9 a consequence of injury to, 
destruction of, or loss of the property or 
natural resources, and the amount of 
that reduction. 

(c) The amount of the claimant’s 
profits or earnings in comparable 
periods and during the period when the 
claimed loss or impairment waa 
suffered, as established by income fax 
returns, financial statements, and 
similar documents. In addition, 
comparative figures for profits or 
eaming9 for the same or similar 
activities outside of the area affected by 
the incident also must be established. 

(d) Whether alternative employment 
or business was available and 
undertaken and. if so, the amount of 
income received. All income that a 
claimant received as a result of the 
incident must be clearly indicated and 
any saved overhead and other norma) 
expenses not incurred as a result of the 
incident must be established. 

§ 136.235 Compensation allowable. 

The amount of compensation 
allowable is limited to the actual net 
reduction or lo98 of eaming 9 or profits 
suffered. Calculations for net reductions 
or losses must clearly reflect 
adjustments for— 

(a) All income resulting from the 
incident; 

(b) All income from alternative 
employment or business undertaken; 

(c) Potential income from alternative 
employment or business not undertaken, 
but reasonably available; 

(d) Any saved overhead or normal 
expenses not incurred as a result of the 
incident; and 

(e) State, local, and Federal taxes. 
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Government Public Services 

§ 136.237 Authorized claimants. 

A claim for net costs of providing 
increased or additional public services 
during or after removal activities, 
including protection from fire, safety, or 
health hazards, caused by a discharge of 
oil may be presented only by a State or 
a political subdivision of a State 
incurring the costs. 

§ 136.239 Proof. 

In addition to the requirements of 
subparts A and B of this part, a claimant 
must establish— 

(a) The nature of the,specific public 
services provided and the need for those 
services; 

(b) That the services occurred during 
or after removal activities; 

(c) That the services were provided as 
a result of a discharge of oil and would 
not otherwise have been provided; and 

(d) The net cost for the services and 
the methods used to compute those 
costs. 

§ 136.241 Compensation allowable. 

The amount of compensation 
allowable is the net cost of the 
increased or additional service provided 
by the State or political subdivision. 

Subpart D—Designation of Source and 
Advertisement 

General 

§ 136.301 Purpose. 

This subpart prescribes the 
requirements concerning designation of 
the source or sources of the discharge or 
threat of discharge and advertisement of 
these designations, including the 
procedures by which claims may be 
presented to the responsible party or 
guarantor. 

§ 136.303 Definitions. 

As used in this subpart— 
Advertisement means the 
dissemination of information, including 
but not limited to paid advertisements, 
that are reasonably calculated to advise 
the public how to present a claim. 

Designated source means a source 
designated under § 136.305. 

Designation of Source 

§ 136.305 Notice of designation. 

(a) When information of an incident is 
received, the source or sources of the 
discharge or threat are designated, 
where possible and appropriate. If the 
designated source is a vessel or facility, 
the responsible party and the guarantor, 
if known, are notified by telephone, 
telefax, or other rapid means of that 
designation. The designation will be 


confirmed by a written Notice of 
Designation. 

(b) A Notice of Designation normally 
contains, to the extent known— 

(1) The name of the vessel or facility 
designated as the source; 

(2) The location, date, and time of the 
incident; 

(3) The type of quantity of oil 
involved; 

(4) The date of the designation; 

(5) The procedures for accepting or 
denying the designation; and 

(6) The name, address, telephone 
number, and, if available, telefax 
number of the responsible Federal 
official to whom further communication 
regrading the incident, advertisement of 
the incident, or denial of designation 
should be directed. 

§ 136.307 Denial of designation. 

(a) Within five days after receiving a 
Notice of Designation under § 136.305. 
the responsible party or guarantor may 
deny the designation. 

(b) A denial of designation must— 

(1) Be in writing; 

(2) Identify the Notice of Designation; 

(3) Give the reasons for the denial and 
provide a copy of all supporting 
documents; and 

(4) Be submitted to the official named 
in the Notice of Designation. 

(c) A denial is deemed received on the 
date the denial is actually received by 
the official named in the Notice of 
Designation. 

Advertisement 

§ 136.309 Advertisement determinations. 

(a) The Director. NPFC, determines for 
each incident the type, geographic 
scope, frequency, and duration of 
advertisement required. 

(b) In making the determination 
specified in paragraph (a) of this section, 
the Director, NPFC, may consider— 

(1) The nature and extent of economic 
losses that have occurred or are likely to 
occur, 

(2) The potential claimants who are 
likely to incur economic losses; 

(3) The geographical area that is or 
will likely be affected; 

(4) The most effective method of 
reasonably notifying potential claimants 
of the designation and procedures of 
submitting claims; and 

(5) Relevant information or 
recommendations, if any, submitted by, 
or on behalf of. the responsible party or 
guarantor of the designated source. 

(c) The Director, NPFC, provides the 
specific requirements for advertisement 
for each incident to the responsible 
party or guarantor of the designated 
source. 


(d) If a responsible party or guarantor 
has not denied designation in 
accordance with § 136.307. the party or 
guarantor shall advertise, in accordance 
with the requirements of this subpart, 
the designation and the procedures by 
which claims may be presented. The 
advertisement must begin not later than 
15 days after the date of the designation 
made under 5 136.305. 

(e) If there is no designation under 

§ 136.305. if the source of the discharge 
or threat is a public vessel, or if the 
responsible party and guarantor of the 
source designated have denied the 
designation or failed to meet the 
requirements for advertisement in this 
section, the Director. NPFC. may 
advertise procedures for presenting 
claims. 

§ 136.311 Types of advertisement. 

Advertisement required by the 
Director, NPFC. will normally include 
one or more of the following: 

(a) Paid advertisements in a 
newspaper or newspapers having 
general circulation in the area 
designated by the Director. NPFC. 

(b) Notice posted in marinas, marine 
supply stores, bait and tackle shops, and 
other appropriate business 
establishments or public facilities in the 
area designated by the Director, NPFC. 

(c) News releases to newspapers, 
radio stations, television stations, and 
cable services having general circulation 
in the area designated by the Director. 
NPFC. 

(d) Other means approved by the 
Director. NPFC. under the circumstances 
of each case. 

§136.313 Content of advertisement. 

Each advertisement required by this 
subpart may be required to contain the 
following information or to indicate 
where this information may be 
contained; 

(a) Location, date, and time of the 
incident 

(b) Geographical area affected, as 
determined by the FOSC or Director. 
NPFC. 

(c) Type and quantity of oil involved. 

(d) Name or other description of the 
source designated by the FOSC or 
Director. NPFC. 

(e) Name of the responsible party and 
guarantor of the designated source. 

(f) Name, address, telephone number, 
office hours, and work days of the 
person or persons to whom claims are to 
be presented and from whom claim 
information can be obtained. 

(g) The procedures by which a claim 
may be presented. 
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(h) Other information required by the 
Director, NPFC, under the circumstances 
of each case. 

PART 137—DEEPWATER PORT 
LIABILITY FUND 

8. The authority citation for part 137 
continues to read as follows: 

Authority: 33 U.S.C. 1509(a), 1512(a). 
1517(j)(l); 49 CFRl.46. 

Subpart F—[Removed] 

9. In part 137, subpart F. Claims 
Procedures, is removed and reserved. 

Dated: August 6,1992. 

Daniel F. Sheehan, 

Director. National Pollution Funds Center 
IFR Doc. 92-19080 Filed 8-11-92; 8:45 am] 
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DEPARTMENT OF EDUCATION 

34 CFR Part 280 
RIN 1810-AA63 

Magnet Schools Assistance Program 

agency: Department of Education. 
action: Notice of proposed rulemaking. 

summary: The Secretary proposes to 
amend the regulations governing the 
Magnet Schools Assistance Program 
(MSAP). These amendments are needed 
to improve administration of the 
program and to enable the Secretary to 
select applications for funding that best 
demonstrate promise of achieving the 
purposes of the program. 
dates: Comments must be received on 
or before September 28.1992. 
addresses: All comments concerning 
these proposed regulations should be 
addressed to Alicia Coro, Director, 
School Improvement Programs, U.S. 
Department of Education, 400 Maryland 
Avenue SW., room 2071. Washington, 
DC 20202-6140. 

A copy of any comments that concern 
information collection requirements 
should also be sent to the Office of 
Management and Budget at the address 
listed in the Paperwork Reduction Act 
section of this preamble. 

FOR FURTHER INFORMATION CONTACT: 
Sylvia Wright, Chief, Magnet Schools 
and Desegregation Branch, U.S. 
Department of Education. 400 Maryland 
Avenue SW., room 2059, Washington, 

DC 20202-6246. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-677-8339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: These 
proposed regulations are based on the 
Department’s experience in 
implementing the program over several 
years. These proposed regulations also 
complement the President’s AMERICA 
2000 strategy by requiring that, in order 
to receive MSAP assistance, local 
educational agencies (LEAs) 
demonstrate how well their proposed 
magnet schools will provide high-quality 
educational programs in desegregated 
learning environments that are designed 
to improve significantly the academic 
and vocational skills of America’s 
students. 

Summary of Major Provisions of the 
Proposed Regulations 

Plan Eligibility 

Section 280.2 would be revised to 
clarify how the Secretary determines the 


eligibility of a voluntary desegregation 
plan. A voluntary plan is a plan to 
reduce, eliminate, or prevent minority 
group isolation, either at a magnet 
school or at a feeder school—a school 
from which students are drawn to 
attend the magnet school. The 
establishment of the magnet school 
cannot result in an increase in the 
minority student percentage at a feeder 
school above the districtwide 
percentage of minority group students at 
the grade levels served by the magnet 
school. For example. District A has a 
districtwide percentage of 65.5 percent 
for its minority student population in 
elementary schools. District A has six 
elementary schools with the following 
minority student populations: 

1. School A—67 percent. 

2. School B—58 percent. 

3. School C—64 percent. 

4. School D—78 percent. 

5. School E—47 percent. 

6. School F—81 percent. 

District A has five minority group 

isolated schools, i.e., five schools with 
minority student enrollments of over 50 
percent. District A seeks funding to 
establish a magnet program at School F 
to reduce minority group isolation at 
that school. For District A to be eligible 
for a grant, the establishment of the 
magnet program at School F should not 
increase the minority student enrollment 
at feeder schools B, C, or E to more than 
65.5 percent (the districtwide 
percentage). District A could not 
increase the minority student enrollment 
at feeder schools A or D because those 
schools are already above the 
districtwide percentage for minority 
students. 

A plan intended to reduce minority 
group isolation in a school would 
include a plan where it is demonstrated 
that, but for the magnet school, minority 
group isolation would be greater at 
either the magnet school or a feeder 
school. 

Section 280.20(f) would be revised to 
describe the information that an 
applicant must include in its application 
when submitting a voluntary 
desegregation plan for approval. 
Currently, the Department requests 
enrollment data or other information 
from applicants after their applications 
have been submitted. Submission of this 
information in the application would 
improve the efficiency of the plan 
review process and assist the 
Department in making grant awards in a 
timely manner. 

Selection Criteria and Special 
Consideration Factors 

Various sections of the selection 
criteria and the special consideration 


factors, and the points assigned to these 
criteria, would be revised to (1) ensure 
that applicants demonstrate how well 
they will address the purposes of the 
MSAP; (2) enable the Secretary to 
assess better the relative quality of the 
applications; (3) clearly explain the 
factors that the Secretary deems 
relevant to each criterion; and (4) reflect 
better the significance of each criterion 
relative to the overall merit of an 
application. Key changes include the 
following: 

• Plan of operation. Section 
280.31(a)(2)(ii) would be revised to 
enable the Secretary to assess the 
effectiveness of an applicant's plan to 
attain specific and measurable outcomes 
within the project period, through the 
use of magnet schools. The AMERICA 
2000 strategy emphasizes the need for 
better and more accountable schools. 
The proposed change complements this 
strategy by ensuring that MSAP funding 
is awarded to applicants that best 
demonstrate how their magnet schools 
will achieve desired outcomes and 
advance the purposes of this program. 

• Quality of project design. Under 
proposed § 280.31 (c)(2)(i). the Secretary 
would evaluate how well the applicant's 
proposed magnet schools activities 
foster interaction among students of 
different social, economic, ethnic, and 
racial backgrounds. Magnet schools 
vary significantly in the way they create 
and maintain desegregated learning 
environments. A magnet school may 
encompass a school’s entire student 
population or it may serve only a 
portion of the students that attend a 
school. A magnet school may operate 
throughout the regular school day or it 
may operate only after the regular 
school day and on weekends. The 
revision to this selection criterion is 
intended to ensure that magnet schools 
funded under this program are designed 
to achieve fully the desegregation 
purpose of the statute, regardless of the 
setting proposed for the magnet school. 
Under proposed § 280.31(c)(2)(iii), the 
Secretary would evaluate how well the 
educational program of a magnet school 
will strengthen students’ knowledge of 
mathematics, science, history, English, 
foreign languages, art, music, or 
vocational skills. A purpose of the 
MSAP is to substantially strengthen 
students’ skills in these areas. The 
proposed change emphasizes this 
purpose and also furthers the National 
Education Goals of improving students' 
competence in core subjects (Goal 3), 
including mathematics and science 
(Goal 4), and preparing students to be 
literate adults who are able to compete 
in the global marketplace (Goal 5). 
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• Need for assistance. The option 
under § 280.32(d) permitting an 
applicant to demonstrate need by 
submitting budget data reflecting the 
cost of the desegregation plan would be 
deleted as unnecessary. 

• Degree of achievement Section 
280.32(e) would be revised to set out 
factors that would be considered in 
determining the degree to which a 
magnet school affords promise of 
achieving the purposes of the program, 
including—the needs assessment 
conducted by the applicant; the site 
selection for each magnet school; the 
special curriculum provided at each 
magnet school; and, if appropriate, the 
applicant’s past performance in 
achieving desegregation through use of a 
magnet school. 

• Points Awarded Under the Criteria. 
The points awarded for several of the 
selection criteria and special 
consideration factors would be changed 
so that greater weight is given to those 
criteria that directly address the 
likelihood that the applicant’s magnet 
schools will accomplish the purposes of 
the MSAP. 

Executive Order 12291 

These proposed regulations have been 
reviewed in accordance with Executive 
Order 12291. They are not classified as 
major because they do not meet the 
criteria for major regulations established 
in the order. 

Regulatory Flexibility Act Certification 

The Secretary certifies that these 
proposed regulations would not have a 
significant economic impact on a 
substantial number of small entities. The 
entities that would be affected by these 
proposed regulations are small LEAs 
receiving Federal funds under this 
program. However, the regulations 
would not have a significant economic 
impact on the small LEAs affected 
because the regulations would not 
impose excessive regulatory burdens or 
require unnecessary Federal 
supervision. The regulations would 
impose minimal requirements to ensure 
the proper expenditure of program 
funds. 

Paperwork Reduction Act of 1980 

Sections 28020, 28031, and 28032 
contain information collection 
requirements. As required by the 
Paperwork Reduction Act of 1980 the 
Department of Education will submit a 
copy of these sections to the Office of 
Management and Budget (OMB) for its 
review. (44 U.S.C. 3504(h)) 

LEAs are eligible to apply for grants 
under these proposed regulations. The 
Department needs and uses the 


information to determine the eligibility 
of an applicant and in selecting 
applications for funding. Annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average 25 hours per 
response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Organizetioos and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
OMB, room 3002. New Executive Office 
Building, Washington, DC 20503; 
Attention: Daniel J. Chenok. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal Financial 
assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 

Invitation to Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in room 
2059, 400 Maryland Avenue, SW., 
Washington DC, between the hours of 
8:30 a.m. and 4 p.m., Monday through 
Friday of each week except Federal 
holidays. 

To assist the Department in complying 
with the specific requirements of 
Executive Order 12291 and the 
Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden the Secretary invites 
comment on whether there may be 
further opportunities to reduce any 
regulatory burdens found in these 
proposed regulations. 

Assessment of Educational Impact 

The Secretary particularly requests 
comments on whether the proposed 
regulations in this document would 
require transmission of information that 
is being gathered by or is available from 


any other agency or authority of the 
United States. 

List of Subjects in 34 CFR Part 280 

Civil rights. Desegregation, Education, 
Education Department, Elementary and 
Secondary Education, Grant programs- 
education, Magnet schools. Reporting 
and recordkeeping requirements. 

(Catalog of Federal Domestic Assistance 
Number 84.165A, Magnet Schools Assistance 
Program) 

Dated: July 30,1992. 

Lamar Alexander, 

Secretary of Education. 

The Secretary proposes to amend part 
280 of title 34 of the Code of Federal 
Regulations as follows: 

PART 280—MAGNET SCHOOLS 
ASSISTANCE PROGRAM 

1. The authority citation for part 280 
continues to read as follows: 

Authority: 20 U.S.C. 3021-3032. unless 
otherwise noted. 

2. Section 280.2 is amended by 
redesignating the undesignated 
introductory text as paragraph (a), 
redesignating paragraphs fa) and (b) as 
paragraphs (1) and (2), respectively, and 
adding a new paragraph (b) to read as 
follows: 

§ 280.2 Who Is eligible to apply lor a 
grant? 

***** 

(b) The Secretary approves a 
voluntary plan under paragraph (a)(2), 
only if he determines that for each 
magnet school for which funding is 
sought— 

(1) The magnet school will reduce, 
eliminate, or prevent minority group 
isolation within the period of the grant 
award, either in the magnet school or in 
a feeder school, as appropriate; and 

(2) The establishment of the magnet 
school will not result in an increase of 
minority enrollment, at the magnet 
school or at any feeder school, above 
the districtwide percentage of minority 
group students in the LEA’s schools at 
the grade levels served by that magnet 
school. 

(Authority: 20 U.S.C. 3022) 

3. Section 280.4 is amended by 
revising paragraph (b) to designate 
“Minority group isolation” as a separate 
definition by italicizing the words 
“Minority group isolation" and adding a 
definition for ’Teeder school” in 
alphabetical order to read as follows: 

§ 280.4 What definitions apply to this 
program? 

• * * * • 
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Feeder school means a school from 
which students are drawn to attend a 
magnet school. 

• • • • • 

4. Section 280.20 is amended by 
adding new paragraphs (f) (4) and (5). 
redesignating the current paragraph (g) 
as paragraph (h), and adding a new 
paragraph (g) to read as follows: 

§ 280.20 How does one apply for a grant? 


(4) For an LEA that seeks assistance 
for existing magnet schools— 

(i) Enrollment numbers and 
percentages, for minority and non¬ 
minority group students, for each 
magnet school for which funding is 
sought and each feeder school— 

(A) For the school year prior to the 
creation of each magnet school; 

(B) For the school year in which the 
application is submitted; and 

(C) For each of the two school years 
of the proposed grant cycle (i.e., 
projected enrollment Figures): and 

(ii) Districtwide enrollment numbers 
and percentages for minority group 
students in the LEA’s schools, for grade 
levels involved in the applicant's magnet 
schools (e.g., K-6. 7-9,10-12)— 

(A) For the school year prior to the 
creation of each magnet school; and 

(B) For the school year in which the 
application is submitted; 

(C) For each of the two school years 
of the proposed grant cycle (i.e.. 
projected enrollment figures); and 

(iii) Any other information that the 
Secretary determines is necessary (e.g., 
demographic data concerning the 
attendance areas in which the magnet 
schools are or will be located). 

(5) For an LEA that seeks assistance 
for new magnet schools— 

(i) Enrollment numbers and 
percentages, for minority and non- 
minority group students, for each 
magnet school for which funding is 
sought and for each feeder school— 

(A) For the school year in which the 
application is submitted; and 

(B) For each of the two school years of 
the proposed grant cycle (i.e., projected 
enrollment figures); and 

(ii) Districtwide numbers and 
percentages of minority group students 
in the LEA’s schools, for the grade levels 
involved in the applicant's magnet 
schools (e.g., K-6. 7-9,10-12)— 

(A) For the school year in which the 
application is submitted; and 

(B) For each of the two school years of 
the proposed grant cycle (i.e.. projected 
enrollment figures); and 

(iii) Any other information that the 
Secretary determines is necessary (e.g.. 
demographic data concerning the 


attendance areas in which the magnet 
schools will be located). 

(g) An applicant that does not have an 
approved desegregation plan and 
demonstrates that it cannot provide 
some portion of the information 
requested under paragraphs (f) (4) and 
(5) of this section, may provide other 
information (in lieu of that portion of the 
information not provided in response to 
paragraphs (f) (4) and (5) of this section) 
to demonstrate that the creation or 
operation of its proposed magnet school 
would reduce, eliminate, or prevent 
minority group isolation in the 
applicant’s schools and would not result 
in an increase of minority student 
isolation at one of the applicant’s 
schools, above the districtwide 
percentage for minority students at the 
same grade levels as those served by 
that magnet school. 

(Authority: 20 U.S.C. 3027) 

5. Section 280.31 is revised to read as 
follows: 

§ 280.31 What selection criteria does the 
Secretary use? 

The Secretary uses the following 
selection criteria in evaluating each 
application: 

(a) Plan of operation. (25 points) (1) 
The Secretary reviews each application 
to determine the quality of the plan of 
operation for the project. 

(2) The Secretary determines the 
extent to which the applicant 
demonstrates— 

(i) The effectiveness of its 
management plan to ensure proper and 
efficient administration of the project: 

(ii) The effectiveness of its plan to 
attain specific outcomes that— 

(A) Will accomplish the purposes of 
the program; 

(B) Are attainable within the project 
period; 

(C) Are measurable and quantifiable; 
and 

(D) For multi-year projects, can be 
used to determine the project's progress 
in meeting its intended outcomes; 

(iii) The effectiveness of its plan for 
utilizing its resources and personnel to 
achieve the objectives of the project, 
including how well it utilizes key 
personnel to complete tasks and achieve 
the objectives of the project; 

(iv) How it will ensure equal access 
and treatment for eligible project 
participants w r ho have been traditionally 
underrepresented in courses or activities 
offered as part of the magnet school, 
e.g.. women and girls in mathematics, 
science or technology courses; and 
disabled students; and 

(v) The effectiveness of its plan to 
recruit students from different social. 


economic, ethnic, and racial 
backgrounds into the magnet schools. 

(b) Quality of personnel. (10 points) 

(1) The Secretary reviews each 
application to determine the 
qualifications of the personnel the 
applicant plans to use on the project. 

(2) The Secretary determines the 
extent to which— 

(1) The project director (if one is used) 
is qualified to manage the project; 

(ii) Other key personnel are qualified 
to manage the project: 

(iii) Teachers who will provide 
instruction in participating magnet 
schools are qualified to implement the 
special curriculum of the magnet 
schools; and 

(iv) The applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, religion, color, national 
origin, sex. age. or disability. 

(3) To determine personnel 
qualifications the Secretary considers 
experience and training in fields related 
to the objectives of the project, including 
the key personnel’s knowledge of and 
experience in curriculum development 
and desegregation strategies. 

(c) Quality of project design. (35 
points) (1) The Secretary review's each 
application to determine the quality of 
the project design. 

(2) The Secretary determines the 
extent to which each magnet school for 
which funding is sought will— 

(i) Foster interaction among students 
of different social, economic, ethnic, and 
racial backgrounds in classroom 
activities, extracurricular activities, or 
other activities in the magnet schools 
(or, if appropriate, in the schools in 
which the magnet school programs 
operate); 

(ii) Address the educational needs of 
the students w ho will be enrolled in the 
magnet schools; 

(iii) Carry out a high quality 
educational program that will 
substantially strengthen students’ 
knowledge of mathematics, science, 
history. English, foreign languages, art. 
music, or vocational skills; 

(iv) Encourage greater parental 
decisionmaking and involvement; and 

(v) Improve the racial balance of 
students in the applicant's schools by 
reducing, eliminating, or preventing 
minority group isolation in its schools. 

(d) Budget and resources. (5 points) 
The Secretary reviews each application 
to determine the adequacy of the 
resources and the cost-effectiveness of 
the budget for the project, including— 

(1) The adequacy of the facilities that 
the applicant plans to use; 
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(2) The adequacy of the equipment 
and supplies that the applicant plans to 
use; and 

(3) The adequacy and reasonableness 
of the budget for the project in relation «- 
to the objectives of the project. 

(e) Evaluation plan. (15 points). The 
Secretary determines the extent to 
which the evaluation plan for the 
project— 

(1) Includes methods that are 
appropriate for the project; 

(2) Will determine how successful the 
project i9 in meeting its intended 
outcomes, including its goals for 
desegregating its students and 
increasing student achievement; and 

(3) Includes methods that are 
objective and that will produce data that 
are quantifiable. 

(f) Commitment and capacity. (10 
points) (1) The Secretary review's each 
application to determine whether the 
applicant is likely to continue the 
magnet school activities after assistance 
under this part is no longer available. 

(2) The Secretary determines the 
extent to which the applicant— 

(i) Is committed to the magnet schools 
project; and 

(ii) Has identified other resources to 
continue support for the magnet school 
activities when assistance under this 
program is no longer available. 

(Authority: 20 U.S.C. 3021-3032) 

6. Section 280.32 i9 revised to read a 9 
follows: 

§ 280.32 How Is special consideration 
given to applicants? 

(a) How special consideration is 
given. In addition to the points awarded 
under { 280.31, the Secretary gives 
special consideration to the factors 
listed in paragraphs (b) through (f) of 
this section. The maximum number of 
points awarded for each factor is stated 
in parentheses. 

(b) Recentness of the implementation 
of the approved desegregation plan. (5 


points) (1) The Secretary reviews each 
application to determine the recentness 
of the implementation date of the 
approved desegregation plan or 
modification of the plan. 

(2) The Secretary determines the 
recentness of the plan by assigning each 
application to one of the following 
categories: 

(i) Applications based on plans or 
modifications of plans with 
implementation dates not more than five 
years before the July 1 that follows the 
deadline date for applications. (5 points) 

(ii) Applications based on plans or 
modifications of plans with 
implementation dates more than 5 years 
but not more than 10 years before the 
July 1 that follows the deadline date for 
applications. (3 points) 

(iii) Applications based on plans or 
modifications of plans with 
implementation dates more than 10 
years but not more than 15 years before 
the July 1 that follows the deadline date 
for applications. (1 point) 

(iv) Applications based on plans or 
modifications of plans with 
implementation dates more than 15 
years before the July 1 that follows the 
deadline date for applications. (0 points) 

(c) Involvement of minority group 
children. (5 points) 

(1) The Secretary gives special 
consideration to the proportion of 
minority group children involved in the 
approved desegregation plan. 

(2) The Secretary determines the 
percentage that represents a comparison 
of the number of minority group children 
involved in the applicant's approved 
desegregation plan to the number of 
minority group children enrolled in the 
applicant’s schools. 

(3) The Secretary awards one point for 
each 20 percentage points the applicant 
receives under paragraph (c)(2) of this 
section. 

(d) Need for assistance. (15 points) (1) 
The Secretary evaluates the applicant's 


need for assistance under this part, 
based on— 

(1) The costs of implementing the 
magnet schools project; 

(ii) The applicant’s ability to finance 
the project; and 

(iii) The difficulty of effectively 
carrying out the project for which 
assistance is sought. 

(2) The applicant receives up to 15 
points, depending on the extent of its 
need for assistance. 

(e) Degree of achievement. (15 points) 
(1) The Secretary determines the extent 
to which the project for which 
assistance is sought affords promise of 
achieving the purposes of this program 
as listed in $ 280.1. 

(2) In determining the degree to which 
the magnet school affords promise of 
achieving the purposes stated in § 280.1, 
the Secretary will evaluate the 
likelihood that the applicant’s plan to 
achieve desegregation through the use of 
a magnet school program will be 
successful in reducing, eliminating, or 
preventing minority group isolation in 
light of its overall strategy. Factors the 
Secretary will consider include, but are 
not limited to— 

(i) The needs assessment conducted 
by the applicant; 

(ii) The site selection for each magnet 
school; 

(iii) The special curriculum selected 
for each magnet school; and 

(iv) If appropriate, the applicant’s past 
performance in achieving desegregation 
through use of a magnet school. 

(f) Collaborative efforts. (5 points) 

The Secretary determines the extent to 
which the project for which assistance is 
sought involves the collaborative efforts 
of institutions of higher education, 
community-based organizations, the 
appropriate State educational agency, or 
any other organization. 

(Authority: 20 U.S.C. 3028) 

[FR Doc. 92-19129 Filed 8-11-92; 8:45 am) 

BILL)HQ COOC 4000-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 890 

(Docket No. R-92-1604; FR-3230-1-011 

Supportive Housing for Persons With 
Disabilities (Development) 

agency: Office of Assistant Secretary 
for Housing—Federal Housing 
Commissioner, HUD. 
action: Interim rule. 

summary: This interim rule provides for 
the requirements (capital advances and 
project rental assistance contracts) of 
the new Supportive Housing for Persons 
with Disabilities Program which were 
not covered in the interim rule published 
on June 12,1991 at 56 FR 27070. The June 
12,1991 interim rule enabled supportive 
housing for persons with disabilities to 
be funded for FY 1991, added new 
regulations to establish the new 
Supportive Housing for Persons with 
Disabilities Program and covered 
application procedures and program 
requirements, selection of applications 
and duration of fund reservation 
requirements. The Supportive Housing 
for Persons with Disabilities Program is 
authorized by section 811 of the 
Cranston-Gonzalez National Affordable 
Housing Apt (NAHA) and is to enable 
persons with disabilities to live with 
dignity and independence within their 
communities by expanding the supply of 
supportive housing that is designed to 
accommodate the special needs of such 
persons and provides supportive 
services that address the individual 
health, mental health, and other needs 
of such persons. 
dates: 

Effective dote: September 11.1992. 

Comments due date: October 13.1992. 
addresses: Interested persons are 
invited to submit comments regarding 
this rule to the Rules Docket Clerk, 
Office of the General Counsel, room 
10276. Department of Housing and 
Urban Development. 451 Seventh Street, 
SW., Washington. DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection during 
regular business hours (weekdays 7:30 
a.m. to 5:30 p.m.) at the above address. 

Hearing or speech impaired 
individuals may call the Rules Docket 
Clerk’s TDD number (202) 708-3259. 

FOR FURTHER INFORMATION CONTACT: 
Robert Wilden. Director. Housing for 


Elderly and Handicapped People 
Division, Department of Housing and 
Urban Development, 451 Seventh Street 
SW.. room 6116. Washington. DC 20410, 
telephone (202) 708-2730. (This is not a 
toll-free number.) 

Hearing or speech impaired 
individuals may call HUD’s TDD 
number (202) 708-4594. (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION: 

I. Paperwork Burden 

The information collection 
requirements contained in this interim 
rule have been approved by the Office 
of Management and Budget (OMB) 
under section 3504(h) of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3520). and assigned OMB control 
number 2502-0470. 

II. Background 

A. Applicability of Part 885 

Part 885 provided through Fiscal Year 
1990 direct Federal loans under section 
202 of the Housing Act of 1959 (42 U.S.C. 
1701q) to assist private, nonprofit 
corporations and nonprofit consumer 
cooperatives in the development of 
housing projects serving the elderly or 
individuals or families with disabilities. 
Loans (with up to a 40 year term) were 
made under part 885 to finance the 
construction or substantial 
rehabilitation of projects for elderly or 
families with disabilities, or to acquire 
with or without moderate rehabilitation 
existing housing and related facilities for 
group homes for nonelderly individuals 
with disabilities. The housing projects 
provide the necessary services for the 
occupants which may include, but are 
not limited to: Health, continuing 
education, welfare, informational, 
recreational, homemaking, meal and 
nutritional services, counseling, and 
referral services, as well as 
transportation where necessary to 
facilitate access to these services. 
Subpart B of part 885 applies to projects 
for the elderly or individuals or families 
with disabilities that receive loans 
under section 202 of the Housing Act of 
1959 and housing assistance payments 
under section 8 of the United States 
Housing Act of 1937. Subpart C of part 
885 applies to projects for nonelderly 
families with disabilities receiving loans 
under section 202 and project assistance 
payments under section 202(h) of the 
Housing Act of 1959. 

Part 885 was amended by an interim 
rule published June 12,1991 at 56 FR 
27104, and corrected August 1.1991 at 56 
FR 36728, and applies to projects for 
which section 202 loan reservations 
were made in FY 1990 and prior years. 


The Departments of Veterans Affairs 
and Housing and Urban Development, 
and Independent Agencies 
Appropriations Act. 1992, provides that 
projects for which section 202 loan 
reservations were made in FY 1990 and 
prior years and for which loans are not 
executed and recorded, HUD (1) may 
not convert these loan reservations to 
capital advance reservations (under part 
889 or part 890) before January 1.1992, 

(2) may from January 1,1992 until April 
1.1992 use its discretion to convert these 
loan reservations to capital advance 
reservations (under part 889 or part 890), 
and (3) must either convert or terminate 
these loan reservations as of AprilT, 
1992. HUD has issued conversion 
procedures in HUD Notice 92-1, dated 
January 6,1991. Projects for elderly 
families selected for funding in FY 1991 
and subsequent years will also be 
covered by new part 889. 

B. New Part 890 

Under part 890, assistance will be 
provided to private nonprofit 
organizations to expand the supply of 
supportive housing for persons with 
disabilities. Such assistance will be 
provided as (1) capital advances and (2) 
project rental assistance contracts. 
Capital advances may be used to 
finance the acquisition with 
rehabilitation, acquisition without 
rehabilitation (group homes only), 
construction or rehabilitation of a 
structure, and acquisition of property 
from the Resolution Trust Corporation 
(group homes and independent living 
facilities) to be used as supportive 
housing for persons with disabilities. 
This assistance may also cover the cost 
of real property acquisition, site 
improvement, conversion, demolition, 
relocation, and other expenses that the 
Secretary determines are necessary to 
expand the supply of supportive housing 
for persons with disabilities. Funding 
related aspects of projects for persons 
with disabilities selected for funding in 
FY 1991 and subsequent years were 
covered by part 890 added by an interim 
rule published in the June 12,1991 at 56 
FR 27070. An overview and section-by¬ 
section summary of part 890 (subparts 
A. B. C. D, and G) was provided in the 
preamble to the June 12,1991 interim 
rule. This interim rule amends subpart D 
and adds subpart E which was 
previously reserved in part 890. 

Subpart D provides requirements 
relating to capital advances. 

Specifically, it discusses the request for 
a capital advance, approval of requests 
for capital advance financing and 
repayment of a capital advance. 
Requirements are provided for initial 
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closing and awarding construction and 
rehabilitation contracts. Disbursement 
procedures and completion of cost 
certifications are also described. 

Subpart E provides requirements 
regarding project rental assistance 
contracts. Requirements concerning 
project rental assistance contract term, 
maximum annual commitment and 
project account are included. Leasing to 
eligible families, project administration, 
default by the Owner, and notice upon 
project rental assistance contract 
expiration are also covered. 

Subpart F will be issued at a later 
date and will provide the 
responsibilities of the Owner, 
requirements of the replacement 
reserve, selection and admission 
requirements for tenants, obligations of 
tenants, provisions regarding 
overcrowded and underoccupied units, 
lease requirements, and requirements 
regarding termination of tenancy, 
modifications of leases, security 
deposits, and vacancy payments. 

Findings and Certifications 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50 
implementing section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
Office of the Rules Docket Clerk, 451 
Seventh Street, SW., room 10276. 
Washington, DC 20410. 

This rule does not constitute a "major 
rule" as that term is defined in Section 
1(b) of the Executive Order No. on 
Federal Regulations issued on February 
17,1989. Analysis of the rule indicates 
that it does not: 

(1) Have an annual effect on the 
economy of $100 million or more; 

(2) Cause a major increase in coats or 
prices for consumers, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions; or 

(3) Have a significant adverse effect 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under 5 U.S.C. 605(b), (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities.The 
rule would provide capita) advances to 
private nonprofit organizations to 
expand the supply of supportive housing 


for persons with disabilities. Although 
small entities will participate in the 
program, the rule would not have a 
significant impact on them. 

On February 26,1990, the Department 
published an interim rule (24 CFR part 
87) advising recipients and subrecipients 
of Federal contracts, grants, cooperative 
agreements and loans of a new 
prohibition recently mandated by 
Congress. Section 319 of the Department 
of the Interior Appropriations Act (Pub. 
L 101-121, approved October 23.1989) 
generally prohibits recipients of Federal 
contracts, grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. The 
interim rule generally prohibits the 
swarding of contracts, grants, 
cooperative agreements, or loans unless 
the recipient has made an acceptable 
certification regarding lobbying. In 
addition, the recipient must also file a 
disclosure if it has made or has agreed 
to make any payment with 
nonappropriated funds that would be 
prohibited, if paid with appropriated 
funds. 

Family Impact 

The General Counsel, as the 
Designated Official for Executive Order 
No. 12606, the Family, has determined 
that the provisions of this rule will not 
have a significant impact on family 
formation, maintenance or well being. 

Federalism Impact 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order No. 12611—Federalism, 
has determined that this rule does not 
involve the preemption of State law by 
Federal statute or regulation and does 
not have federalism impacts. 

This interim rule was not listed in the 
Department's Semiannual Agenda of 
Regulations published on April 27,1992 
(57 FR 16804) under Executive Order No. 
12291 and the Regulatory Flexibility Act. 

The Catalog of Federal Domestic 
Assistance Program title and number is 
14.181, Supportive Housing for Persons 
with Disabilities. 

List of Subjects in 24 CFR Part 890 

Disabled. Mental health programs. 

Civil rights. Low and moderate income 
housing. Capital advance programs— 
housing and community development, 
Rent subsidies, Reporting and 
recordkeeping requirements. 

Accordingly, the Department amends 
24 CFR part 890, as set forth below: 

1. The authority citation for part 890 is 
revised to read as follows: 

Authority: 42 U.S.C. 3535(d). 8013. 


2. Subpart D of Part 890 is revised to 
read as follows: 

Subparl D—Capital Advance 

Sec. 

890.400 Request fur capital advance. 

890.405 Approval of requests for capital 
advance financing. 

890.410 Repayment of capital advances. 
890.415 Requirements prior to initial closing. 
890.420 Requirements for awarding 

construction or rehabilitation contracts. 
890.425 Disbursement procedures. 

890.430 Completion of cost certification. 

Subpart D—Capital Advance 

§ 890.400 Request for capital advance. 

(a) Simultaneously with the notice of 
Section 811 Fund Reservation to the 
Sponsor, the field office will invite the 
submission of a request for conditional 
commitment (unless approval is granted 
to proceed with the request for firm 
commitment) by the Owner to be formed 
by the Sponsor. Such requests shall be 
on forms prescribed by HUD, shall 
include all such exhibits a9 HUD may 
require, and must be submitted, within 
the time limit specified in the notice of 
Section 811 Fund Reservation, to the 
field office serving the area in which the 
proposed project will be located. 

(b) Processing of the request for 
conditional commitment shall include an 
evaluation of preliminary plans and 
Form HUD-5087, Outline Specifications, 
the Owner's evidence of site control (if 
site was only identified at the fund 
reservation 9tage), the Owner's 
Affirmative Fair Housing Marketing 
Plan, determination of eligibility of the 
Owner 89 a nonprofit corporation 
separate from the Sponsor, and the 
financial feasibility of the project. 

Where evidence of site control was not 
previously submitted, or a previous site 
W89 rejected, HUD will perform an 
environmental review and approve the 
site before issuing a conditional 
commitment. 

(c) Processing of a request for firm 
commitment shall include review of the 
final plans and specifications, review of 
the Contractor/Owner'9 cost estimate, 
and a review of the conclusions reached 
during conditional commitment 
processing. In the case of Owners 
permitted by the Field Office Manager 
to submit requests for firm commitment 
without going through conditional 
commitment processing, the field office 
shall evaluate the Affirmative Fair 
Housing Marketing Plan and the 
financial feasibility of the project when 
carrying out firm commitment 
processing. Where evidence of site 
control was not previously submitted, or 
a previous site was rejected. HUD will 
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perform an environmental review and 
approve the site before issuing a Tina! 
commitment. 

§ 890.405 Approval of requests for capital 
advance financing. 

(a) HUD review. HUD will review the 
request for capital advance financing 
and all required exhibits and will notify 
the Owner of its approval by issuance of 
a conditional or firm commitment, as 
appropriate, or of its disapproval of the 
request. 

(b) Issuance of conditional 
commitment A conditional commitment 
will include the following: 

(1) The estimated cost of the project: 

(2) The land value fully improved 
(with offsite improvements installed) 
and, if the proposal involves the 
rehabilitation of a project, the "as is" 
value of the property: 

(3) The detailed estimates of operating 
expenses; 

(4) The financial requirements: 

(5) The capital advance amount 

(6) The approved per unit operating 
expenses amount and utility allowances; 

(7) The Affirmative Fair Housing 
Marketing Plan (or that the conditional 
commitment is subject to compliance 
with the Affirmative Fair Housing 
Marketing Plan): and 

(8) The deadline for the submission of 
the Owner’s request for a firm 
commitment for capital advance 
financing. 

(c) Issuance of firm commitment. (1) A 
Firm commitment will include the 
following: 

(1) Approval of the final plans and 
specifications: 

(ii) The conclusions of HUD’s reviews 
of the Contractor/Owner’s cost 
estimates; 

(iii) Reaffirmation of the conclusions 
reached during conditional commitment 
processing or description of the 
approved changes to earlier conclusions; 
and 

(iv) Approval of the Affirmative Fair 
Housing Marketing Plan. 

(2) If the Owner was permitted to 
apply for a Firm commitment without 
going through conditional commitment 
processing, the items listed in paragraph 

(b)(1)—(7) of this section shall be 
included in the issuance of the firm 
commitment for capital advance 
financing. Issuance of a firm 
commitment evidences HUD’s approval 
of the request for capital advance 
Financing, and sets forth the terms and 
conditions upon which the advance 
shall be made and the proceeds 
disbursed. 

(d) Cancellation. If a request for 
conditional or Firm commitment for 
capital advance financing is not 


submitted within the time periods 
specified in the notice of section 811 
fund reservation or in the conditional 
commitment (as appropriate), HUD may 
ctincel the fund reservation under 
8 890.310. 

§890.410 Repayment of capital advances. 

(a) Interest prohibition and 
repayment A capital advance provided 
under this part shall bear no interest 
and its repayment shall not be required 
so long as the housing project remains 
available for very-iow-income persons 
with disabilities in accordance with this 
part. The capital advance may not be 
repaid to extinguish the requirements of 
this part. To ensure its interest in the 
capital advance, HUD shall require a 
note and mortgage, use agreement, 
capital advance agreement and 
regulatory agreement from the Owner in 
a form to be prescribed by HUD. 

(b) The transfer of physical and 
financial assets of any section 811 
project is prohibited, unless the 
Assistant Secretary gives prior written 
approval. Approval for transfer will not 
be granted unless HUD determines that 
the transfer to a private nonprofit 
corporation is part of a transaction that 
will ensure the continued operation of 
the project for not less than 40 years 
(from the date of initial closing) in a 
manner that will provide rental housing 
for very-low-income persons with 
disabilities on terms at least as 
advantageous to existing and future 
tenants as the terms required by the 
original section 811 capital advance. 

§ 890.415 Requi rements prior to Initial 
closing 

Before the initial closing, the Owner 
must furnish such executed documents 
in Buch form as HUD may require, 
including the following: 

(a) Note and mortgage or deed of 
trust: 

(b) Agreement to enter into a PRAC; 

(c) Certificate of Incorporation of the 
Owner, Bylaws, and corporate 
resolution (authorizing transaction); 

(d) Internal Revenue Service Section 
501(c) (3) or (4) tax exemption ruling: 

(e) Attorney’s opinion (as to the legal 
status of the Owner, building permit, 
and compliance with zoning law's and 
requirements); 

(f) Regulatory agreement; 

(g) Agreement and certification (as to 
actual costs and as to any Financial and 
family relationships between the Owner, 
the architect, general contractor, 
subcontractors and consultant); 

(h) Assurance of compliance with 
nondiscrimination and equal 
opportunity requirements (see 

§ 890.260(a)): 


(i) Capital advance agreement: 

(j) Use agreement (see 5 890.410(a)): 

(k) Agreement setting forth the 
conditions for capital advance 
disbursement: 

(l) Construction or rehabilitation 
contract between the Owner and the 
general contractor (see 8 890.420 for 
contract award requirements); 

(m) Assurance of completion of 
construction or rehabilitation contract 
(in the form of corporate surety bonds 
for payment and performance, each in 
the amount of 100 percent of the amount 
of the HUD-estimated construction or 
rehabilitation cost, or a cash escrow in 
the amount of 25 percent of the HUD- 
estimated construction or rehabilitation 
cost which may include a certificate of 
deposit under such conditions as HUD 
may prescribe. The corporate surety 
bond must be issued by a surety 
company that is satisfactory to HUD): 

(n) Escrow agreement (in the amount 
of the cost of any off-site facilities 
funded by a cash deposit or letter of 
credit to assure completion of the 
facilities); 

(o) Title policy; and 

(p) Security Agreement and Financing 
Statement. 

§ 890.420 Requirements for awarding 
construction or rehabilitation contract*. 

(a) Construction or rehabilitation 
contract award. Awards shall be made 
only to responsible contractors that 
possess the potential ability to perform 
successfully under the terms and 
conditions of a proposed construction or 
rehabilitation contract. Consideration 
shall be given to such matters as 
contractor integrity, compliance with 
public policy, record of pa9t 
performance, and Financial and 
technical resources. The Sponsor may 
decide to use competitive contracting 
procedures, i.e.. sealed bids or 
competitive negotiations, which result in 
fixed price contracts, or award 
negotiated noncompetitive contracts. 
Competitive contracting procedures are 
encouraged. Negotiated noncompetitive 
contracts must be awarded on a cost- 
reimbursement basis with a ceiling price 
and may provide for an incentive 
payment to the contractor for early 
completion. The Sponsor shall follow 
the applicable HUD procedures for the 
method of contracting selected. 

(b) Minority business enterprises and 
women-owned businesses. The Owner 
shall take affirmative 9teps to ensure 
that minority business enterprises and 

women-owned businesses have an equal 
opportunity to compete for and obtain 
contracts. These steps may include, but 
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need not be limited to, any of the 
following; 

(1) Placing qualified small, minority, 
and women-owned businesses on 
solicitation lists; 

(2) Ensuring that small, minority, and 
women-owned businesses are solicited 
whenever they are potential sources, 
including by making special outreach 
efforts to inform such businesses of 
contract opportunities; 

(3) Providing technical assistance 
designed to enhance opportunities for 
small, minority, and women-owned 
businesses; 

(4) Dividing total requirements, when 
economically feasible, into smaller tasks 
or quantities to permit maximum 
participation by small, minority, and 
women-owned businesses; 

(5) Establishing schedules, where 
feasible, which encourage participation 
by small, minority, and women-owned 
businesses; 

(6) Using the services and assistance 
of the Small Business Administration 
and the Minority Business Development 
Agency of the Department of Commerce; 
and 

(7) Requiring the prime contractor, if 
subcontractors are to be let to take the 
affirmative steps Listed in paragraphs (b) 

(1) through (6) of this section. The 
affirmative steps taken may not include 
awarding contracts solely or in port on 
the basis of race or gender. 

§ 890.425 Disbursement procedures. 

(a) Timing and amount of 
disbursement Disbursements to the 
Owner will be made on a periodic basis* 
and in amounts not to exceed the HUD- 
approved cost of the portions of 
construction or rehabilitation work 
complete and in place (except as 
modified in paragraph (c) of this 
section), minus the appropriate 
holdback as determined by HUD. 

(b) Content of disbursement 
requisition. Requisitions for 
disbursements must be submitted by the 
Owner on forms prescribed by HUD and 
must be accompanied by such 
additional information as HUD may 
require in order to approve 
disbursements under this part including, 
but not limited to. evidence of 
compliance with the labor standards 
described at § 890.260(d), Department of 
Labor regulations, all zoning, building 
and other governmental requirements, 
and such evidence as HUD may 
prescribe. 

(c) Disbursements for building 
components stored off-site. In 

disbursements for building components 
stored off-site, the term building 
component will mean any manufactured 
or pre-assembled part of a structure as 


defined by HUD and which HUD has 
designated for off-site storage because it 
is of such size or weight that storage of 
the components required for timely 
construction progress at the construction 
site is impracticable, or because 
weather damage or other adverse 
conditions prevailing at the construction 
site would make storage at the site 
impracticable or unduly costly. Each 
building component must be specifically 
identified for incorporation into the 
property as provided under paragraph 
(c)(l)(ii) of this section. 

(1) Storage, (i) A disbursement may be 
made for up to 90 percent of the invoice 
value (to exclude cost of transportation 
and storage) of the building components 
stored off-site if the comments are 
stored at a location approved by HUD. 

(ii) Each building component shall be 
adequately marked to be readily 
identifiable in the inventory of the off¬ 
site location. It shall be kept together 
with all other building components of 
the same manufacturer intended for use 
in the same project for which 
disbursements have been made and 
separate and apart from similar units 
not for use in the project. 

(iii) Storage costs, if any. shall be 
borne by the general contractor. 

(2) Responsibility for transportation* 
storage and insurance of offsite 
building components. The general 
contractor of the project shall have the 
responsibility for (i) insuring the 
components in the name of the Owner 
while in transit and storage; and (ii) 
delivering or contracting for the delivery 
of the components to the storage area 
and to the construction site, including 
the payments of freight. 

(3) Disbursements, (i) Before a 
disbursement for a building component 
stored off-site is made, the Owner shall: 

(A) Obtain a bill of sale for the 
component; 

(B) Provide HUD with a security 
agreement pledged by a first lien on the 
building components with the exception 
of such other liens or encumbrances as 
may be approved by HUD; and 

(C) File a financing statement in 
accordance with the Uniform 
Commercial Code. 

(ii) Before each disbursement for 
building components stored off-site is 
made, the manufacturer and the general 
contractor shall certify to HUD that the 
components, in their intended use, 
comply with HUD-approved contract 
plans and specifications. 

(iii) Disbursements may be made only 
for components stored off-site in a 
quantity required to permit the 
uninterrupted installation on the site. 

|iv) The outstanding amount of 
advances for building components 


stored off-site may not exceed 50 
percent of the total estimated 
construction cost for the project as 
specified in the construction contract. 

(v) Payments for building components 
stored off-site will not be approved 
unless the contractor has a corporate 
surety bond for payment and 
performance each in the amount of 100 
percent of the amount of the 
construction contract. 

(vi) No single disbursement shall be 
made m an amount less than $10,000. 

§ 890.430 Completion of cost certification. 

(a) Requisition for final disbursement 
The Owner must satisfy the 
requirements for completion of 
construction or rehabilitation, or 
acquisition with or without 
rehabilitation and receive all required 
approvals from HUD before submitting a 
requisition for final disbursement of a 
capital advance. 

(b) Cost certification. The Owner 
shall submit to the field office all 
documentation required for final 
disbursement of the capital advance 
including the cost certifications listed in 
this paragraph (b). 

(1) If the construction contract wa9 a 
cost-reimbursement contract with a 
ceiling price: 

(1) The Owner must certify, on a form 
prescribed by HUD, as to the actual cost 
to the Owner of the construction 
contract architectural, legal, 
organizational, off-site costs, and all 
other items of eligible expense; and 

(ii) The general contractor (and such 
subcontractors, material suppliers, and 
equipment lessors as HUD may require) 
must certify, on a form prescribed by 
HUD, as to the actual cost paid for 
labor, materials, and subcontract work 
under the general contract. The 
certificate shall not include a9 actual 
costs any kickbacks, rebates, trade 
discounts, or other similar payments to 
the Owner or to any of its officers, 
directors, or members. For projects with 
a capital advance of $750,000 or more, 
the certifications shall be verified by an 
independent public accountant 
acceptable to the field office. 

(2) If the construction contract 
required the contractor to furnish all 
labor, materials, equipment, and 
services required to construct and 
complete the project for a specified and 
firm price, the Owner will be required to 
submit a simplified short-form cost 
certification on a form prescribed by 
HUD. For projects with a capital 
advance of $750,000 or more, the 
certifications shall be verified by an 
independent public accountant 
acceptable to the field office. 
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(c) Calculation of savings incentive 
and reduction of capital advance. If the 
initial fund reservation has not been 
increased and certified costs provided 
under paragraph (b) of this section and 
approved by HUD are less than the 
capital advance amount established 
under § 890.405. HUD will calculate the 
Owner’s share of the cost savings (see 
24 CFR 890.245(k)) and reduce the 
capital advance by the remaining 
portion. 

3. Subpart E of Part 890. consisting of 
§§ 890.500 through 890.530, is added to 
read as follows: 

Subpart E—Project Rental Assistance 
Contract 

Sec. 

890.500 Project rental assistance contract. 
890.505 Term of PRAC. 

890.510 Maximum annual commitment and 
project account. 

890.515 Leasing to eligible households. 
890.520 PRAC administration. 

890.525 Default by Owner. 

890.530 Notice upon PRAC expiration. 

Subpart E—Project Rental Assistance 
Contract 

§ 690.500 Project rental assistance 
contract. 

(a) Project rental assistance contract 
(PRAC). The PRAC sets forth rights and 
duties of the Owner and HUD with 
respect to the project and the project 
rental assistance payments. 

(b) PRAC execution. (1) Upon 
satisfactory completion of the project, 
the Owner and HUD shall execute the 
PRAC on the form prescribed by HUD. 

(2) The effective date of the PRAC 
may be earlier than the date of 
execution, but no earlier than the date of 
HUD’s issuance of the permission to 
Occupy. 

(3) If the project is completed in 
stages, the procedures of this paragraph 
(b) shall apply to each stage. 

(c) Project rental assistance payments 
to Owners under the PRAC. The project 
rental assistance payments made under 
the PRAC are: 

(1) Payments to the Owner to assist 
eligible families leasing assisted units. 
The amount of the project rental 
assistance payment made to the Owner 
for an assisted unit (or residential space 
in a group home) that is leased to a 
disabled household is equal to the 
difference between the HUD approved 
operating expense (or pro rata share of 
the contract rent in a group home) and 
the tenant payment. If the aggregate of 
tenant payments exceeds the operating 
expenses for all assisted units, such 
amount shall be remitted to HUD. 

(2) Payments to the Owner for vacant 
assisted units (“vacancy payment"). The 


amount of and conditions for vacancy 
payments are described in § 890.105 and 
the PRAC. The project rental assistance 
payments are made monthly by HUD 
upon proper requisition by the Owner. 

(d) Payment of utility reimbursement. 
A project rental assistance payment will 
be made to a disabled household 
occupying an assisted unit in an 
independent living facility when the 
household is responsible for paying the 
cost of all utilities (except telephone) 
and such costs exceed the household’s 
tenant payment. The PRAC will provide 
that the Owner will make this payment 
on behalf of HUD. Funds will be paid to 
the Owner in trust solely for the purpose 
of making the additional payment. The 
Owner may make the payment jointly to 
the disabled household and the utility 
company, or. if the disabled household 
and utility company consent, directly to 
the utility company. 

§890.505 Term of PRAC. 

The term of the PRAC shall be 20 
years. If the project is completed in 
stages, the term of the PRAC for each 
stage shall be 20 years. The Secretary 
shall, to the extent approved in 
appropriation acts, extend any expiring 
contract for a term of not less than 5 
years. In order to facilitate the orderly 
extension of expiring contracts, the 
Secretary may make commitments to 
extend expiring contracts during the 
year prior to the date of expiration. 

§ 890.510 Maximum annual commitment 
and project account 

(a) Maximum annual commitment. 

The maximum annual amount that may 
be committed under the PRAC i9 the 
total of the HLID-approved operating 
expenses for a group home or for all 
assisted units, and the amount needed 
to cover utility reimbursements, if any. 

(b) Project account. (1) HUD will 
establish and maintain a specifically 
identified and segregated project 
account for each project. The project 
account will be established out of the 
amounts by which the maximum annual 
commitment exceeds the amount 
actually paid out under the PRAC each 
year. HUD will make payments from 
this account for project rental assistance 
payments as needed to cover increases 
in HUD-approved operating expenses or 
decreases in tenant income and other 
payments for costs specifically 
approved by the Assistant Secretary. 

(2) If the HUD-approved estimate of 
required annual payments under the 
PRAC for a fiscal year exceeds the 
maximum annual commitment for that 
fiscal year plus the current balance in 
the project account. HUD will, within a 
reasonable time, take 9uch steps, as may 


be necessary, to assure that payments 
under the PRAC will be adequate to 
cover increases in operating expenses 
and decreases in tenant income. 

§ 690.515 Leasing to eligible households. 

During the term of the PRAC. and 
Owner shall make all units (or 
residential spaces in a group home) 
available for disabled households. For 
purposes of this section, making units or 
residential spaces available for 
occupancy by disabled households 
means that the Owner: 

(a) Is conducting marketing in 
accordance with § 890.260(a)(6): 

(b) Has leased or is making good faith 
efforts to lease the units or residential 
spaces to eligible and otherwise 
acceptable households, including taking 
all feasible actions to fill vacancies by 
renting to such households; and 

(c) Has not rejected any such 
applicant household except for reasons 
acceptable to HUD. If the Owner is 
temporarily unable to lease all units or 
residential spaces to eligible 
households, one or more units or 
residential spaces may. with the prior 
approval of HUD. be ieased to otherwise 
eligible households that do not meet the 
income requirements of Part 813 as 
modified by Part 890. Failure on the part 
of the Owner to comply with these 
requirements is a violation of the PRAC 
and grounds for all available legal 
remedies, including an action for 
specific performance of the PRAC, and 
suspension or debarment from HUD 
programs. 

§ 890.520 PRAC administration. 

HUD is responsible for the 
administration of the PRAC. 

§ 890.525 Default by Owner. 

(a) PRAC provisions. The PRAC will 
provide: 

(1) That if HUD determines that the 
Owner is in default under the PRAC. 
HUD will notify the Owner of the 
actions required to be taken to cure the 
default and of the remedies to be 
applied by HUD including an action for 
specific performance under the PRAC, 
reduction or suspension of project 
assistance payments and recovery of 
overpayments, where appropriate: and 

(2) That if the Owner fails to cure the 
default. HUD has the right to terminate 
the PRAC or to take other corrective 
action. 

(b) Capital advance provisions. 
Additional provisions governing default 
under the capital advance are included 
in the regulatory agreement and other 
documents described in § 890.415. 
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§ 890.530 Notice upon PR AC expiration. 

The PRAC will provide that the 
Owner will, at least 90 days before the 
end of the PRAC term, notify each 
disabled household occupying an 
assisted unit (or residential space in a 
group home) of any increase in the 
tenant payment as a result of the 
expiration. The notice of expiration will 
contain such information and will be 
served in such manner as HUD may 
prescribe. 

Dated: August 6. 1992. 

Arthur J. Hill, 

Assistant Secretary for Housing, Federal 
Housing Commissioner. 

[FR Doc. 92-19139 Filed 8-11-02; 8:45 am| 

BHJJMG CODE 4210-27-* 
























Department of 
Housing and Urban 
Development 

Office of the Assistant Secretary for 
Housing—Federal Housing Commissioner 


24 CFR Part 889 

Supportive Housing for Persons With 
Disabiiities (Development); Interim Rule 
































36338 Federal Register / Vol. 57, No. 156 / Wednesday. August 12. 1992 / Rules and Regulations 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 889 

I Docket No. R-92-1603; FR 3229-1-01) 

Supportive Housing for the Elderly, 
(Development) 

agency: Office of Assistant Secretary 
for Housing—Federal Housing 
Commissioner, HUD. 
action: Interim rule. 

summary: This interim rule provides for 
the requirements (capital advances and 
project rental assistance contracts) of 
the new Supportive Housing for the 
Elderly Program which were not covered 
in the interim rule, published on June 12, 
1991 at 56 FR 27104. The June 12.1991 
interim rule enabled supportive housing 
for the elderly to be funded for FY 1991, 
added new regulations to establish the 
new Supportive Housing for the Elderly 
Program and covered application 
procedures and program requirements, 
selection of applications and duration of 
fund reservation requirements. The 
Supportive Housing for the Elderly 
Program is authorized by section 202 of 
the Housing Act of 1959, as amended by 
section 801 of the Cranston-Gonzalez 
National Affordable Housing Act 
(NAHA) and is to enable elderly 
persons to live with dignity and 
independence by expanding the supply 
of supportive housing that is designed to 
accommodate the special needs of 
elderly persons and provides a range of 
services that are tailored to the needs of 
elderly persons occupying such housing. 
dates: September 11,1992. 

Comments due date: October 13,1992. 
addresses: Interested persons are 
invited to submit comments regarding 
this rule to the Rules Docket Clerk, 

Office of the General Counsel, room 
10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW.. Washington, DC 20410, 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection during 
regular business hours (weekdays 7:30 
a.m. to 5:30 p.m.) at the above address. 

Hearing or speech impaired 
individuals may call the Rules Docket 
Clerk’s TDD number (202) 708-3259. 

FOR FURTHER INFORMATION CONTACT: 
Robert Wilden, Director, Housing for the 
Elderly and Handicapped People 
Division, Department of Housing and 


Urban Development, 451 Seventh Street 
SW., room 6116, Washington, DC 20410, 
telephone (202) 708-2730. (This is not a 
toll-free number.) 

Hearing or speech impaired 
individuals may call HUD’s TOD 
number (202) 708-4594. (This is not a toll 
free number.) 

SUPPLEMENTARY INFORMATION: 

I. Paperwork Burden 

The information collection 
requirements contained in this interim 
rule have been approved by the Office 
of Management and Budget (OMB) 
under section 3504(h) of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3520), and assigned OMB control 
number 2502-0470. 

II. Background 

A. Applicability of Part 885 

Part 885 provided through Fiscal Year 
1990 direct Federal loans under section 
2020 of the Housing Act of 1959 (42 
U.S.C. 1701q) to assist private, nonprofit 
corporations and nonprofit consumer 
cooperatives in the development of 
housing projects serving the elderly or 
individuals and families with 
disabilities. Loans (with up to a 40 year 
term) were made under part 885 to 
finance the construction or substantial 
rehabilitation of projects for elderly or 
families with disabilities, or to acquire 
with or without moderate rehabilitation 
existing housing and related facilities for 
group homes for nonelderly individuals 
with disabilities. The housing projects 
provide the necessary services for the 
occupants which may include, but are 
not limited to: Health, continuing 
education, welfare, informational, 
recreational, homemaking, meal and 
nutritional services, counseling, and 
referral services, as well as 
transportation where necessary to 
facilitate access to these services. 
Subpart B of part 885 applies to projects 
for the elderly or individuals or families 
with disabilities that receive loans 
under section 202 of the Housing Act of 
1959 and housing assistance payments 
under section 8 of the United States Act 
of 1937. Subpart C of part 885 applies to 
projects for nonelderly families with 
disabilities receiving loans under 
section 202 and project assistance 
payments under section 202(h) of the 
Housing Act of 1959. 

Part 885 was amended by an interim 
rule published June 12,1991 at 58 FR 
27104, and corrected August 1.1991 at 56 
36728. and applies to projects for which 
section 202 loan reservations were made 
in FY 1990 and prior years. The 
Departments of Veterans Affairs and 
Housing and Urban Development, and 


Independent Agencies Appropriations 
Act, 1992, provides that projects for 
which section 202 loan reservations 
were made in FY 1990 and prior years 
and for which loans are not executed 
and recorded, HUD (1) may not convert 
these loan reservations to capital 
advance reservations (under part 889 or 
part 890) before January 1,1992. (2) may 
from January 1,1992 until April 1.1992 
use its discretion to convert these loan 
reservations to capital advance 
reservations (under part 889 or part 890), 
and (3) must either convert or terminate 
these loan reservations as of April 1, 
1992. HUD issued conversion procedures 
in HUD Notice 92-1, dated January 6. 
1992. Projects for elderly families 
selected for funding in FY 1991 and 
subsequent years will also be covered 
by new part 889. 

B . New Part 889 

Part 889 is authorized by section 202 
of the Housing Act of 1959. as amended 
by section 801 of NAHA. Under part 889. 
assistance is provided to private 
nonprofit organizations and nonprofit 
consumer cooperatives to expand the 
supply of supportive housing for the 
elderly. Such assistance will be 
provided as (1) capital advances and (2) 
project rental assistance contracts. 
Capital advances may be used to 
finance the construction or 
rehabilitation of a structure, or 
acquisition of a structure from the 
Resolution Trust Corporation (RTC), to 
be used as supportive housing for the 
elderly. This assistance may also cover 
the cost of real property acquisition, site 
improvement, conversion, demolition, 
relocation, and other expenses that the 
Secretary determines are necessary to 
expand the supply of supportive housing 
for the elderly. 

An overview and section by section 
summary of part 889 (subparts A, B, C, 

D. and G) were included in the preamble 
to the June 12,1991 interim rule. This 
interim rule amends subpart D and adds 
subpart E which was previously 
reserved in part 889. 

Subpart D provides requirements 
relating to capital advances. 

Specifically, it discusses the request for 
a capital advance, approval of a request 
for capital advance financing and 
repayment of a capital advance. 
Requirements are provided for initial 
closing and awarding construction and 
rehabilitation contracts. Disbursement 
procedures and completion of cost 
certifications are also described. 

Subpart E provides requirements 
regarding project rental assistance 
contracts. Requirements concerning 
project rental assistance contract term. 
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maximum annual commitment and 
project account are included. Leasing to 
eligible families, project administration, 
default by the Owner and notice upon 
project rental assistance contract 
expiration are also covered. 

Subpart F will be issued at a later 
date and will provide the 
responsibilities of the Owner, 
requirements of the replacement 
reserve, selection and admission 
requirements for tenants, obligations of 
tenants, provisions regarding 
overcrowded and underoccupied units, 
lease requirements, and requirements 
regarding termination of tenancy, 
modifications of leases, security 
deposits and vacancy payments. 

Findings and Certifications 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR part 50 
implementing section 1Q2(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
Office of the Rules Docket Clerk, 451 
Seventh Street, SW., room 10276, 
Washington. DC 20410. 

This rule does not constitute a ’‘major 
rule’* as that term is defined in section 
1(b) of the Executive Order No. on 
Federal Regulations issued on February 
17.1989. Analysis of the rule indicates 
that it does not: 

(1) Have an annual effect on the 
economy of $100 million or more; 

(2) Cause a major increase in costs or 
prices for consumers, individual 
industries. Federal, State or local 
government agencies, or geographic 
regions; or 

(3) Have a significant adverse effect 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Under 5 U.S.C. 605(b), (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities. The 
rule would provide capital advances to 
private nonprofit organizations and 
nonprofit consumer cooperatives to 
expand the supply of supportive housing 
for the elderly. Although small entities 
will participate in the program, the rule 
would not have a significant impact on 
them. 

On February 26,1990, the Department 
published an interim rule (24 CFR part 
87) advising recipients and subrecipients 


of Federal contracts, grants, cooperative 
agreements and loans of a new 
prohibition recently mandated by 
Congress. Section 319 of the Department 
of the Interior Appropriations Act (Pub. 

L. 101-121, approved October 23,1989) 
generally prohibits recipients of Federal 
contracts, grants, and loans from using 
appropriated funds for lobbying the 
Executive or Legislative branches of the 
Federal Government in connection with 
a specific contract, grant, or loan. The 
interim rule generally prohibits the 
awarding of contracts, grants, 
cooperative agreements, or loans unless 
the recipient has made an acceptable 
certification regarding lobbying. In 
addition, the recipient must also file a 
disclosure if it has made or has agreed 
to make any payment with 
nonappropriated funds that would be 
prohibited, if paid with appropriated 
funds. 

Family Impact 

The General Counsel, as the 
Designated Official for Executive Order 
No. 12606, the Family, has determined 
that the provisions of this rule will not 
have a significant impact on family 
formation, maintenance or well being. 

Federalism Impact 

The General Counsel, as the 
Designated Official under section 6(a) of 
Executive Order No. 12611—Federalism, 
has determined that the rule does not 
involve the preemption of State law by 
Federal statute or regulation and does 
not have federalism impacts. 

This interim rule was not listed in the 
Department’s Semiannual Agenda of 
Regulations published on April 27,1992 
(57 FR 16804) under Executive Order No. 
12291 and the Regulatory Flexibility Act. 

The Catalog of Federal Domestic 
Assistance Program title and number i9 
14.157, Housing for the Elderly or 
Handicapped. 

List of Subjects in 24 CFR Part 889 

Aged, Low and moderate income 
housing, Capital advance programs— 
housing and community development, 
Rent subsidies, Reporting and 
recordkeeping requirements. 

Accordingly, the Department amends 
24 CFR part 889, as set forth below: 

1. The authority citation for part 889 i9 
revised to read as follows: 

Authority: 12 U.S.C. 1701q. 42 U.S.C. 
3535(d). 

2. Subpart D. consisting of §5 889.400, 
889.405, 889.410, 889.415. 889.420, 889.425, 
and 889.430, of Part 889, i9 revised to 
read as follows: 


Subpart D—Capltat Advance 

Sec. 

889.400 Request for capital advance. 

889 405 Approval of requests for capita) . 
advance financing. 

889.410 Repayment of capital advances. 
889.415 Requirements prior to initial closing. 
889.420 Requirements for awarding 

construction or rehabilitation contracts. 
889.425 Disbursement procedures. 

889.430 Completion of cost certification. 

Subpart D—Capital Advance 

§ 889.400 Request for capital advance. 

(a) Simultaneously with the notice of 
Section 202 Fund Reservation to the 
Sponsor, the field office will invite the 
submission of a request for conditional 
commitment (unless approval 19 granted 
to proceed with the request for firm 
commitment) by the Owner to be formed 
by the Sponsor. Such requests shall be 
on forms prescribed by HUD, shall 
include all such exhibits 89 HUD may 
require, and must be submitted, within 
the limit specified in the notice of 
section 202 Fund Reservation, to the 
field office serving the area in which the 
proposed project will be located. 

(b) Processing of the request for 
conditional commitment shall include an 
evaluation of preliminary plans and 
Form HUD-5087, Outline Specifications, 
the Owner’s Affirmative Fair Housing 
Marketing Plan, determination of 
eligibility of the Owner a9 a nonprofit 
corporation separate from the Sponsor, 
and the financial feasibility of the 
project. 

(c) Processing of a request for firm 
commitment shall include review of the 
final plans and specifications, review of 
the Contractor/Owner’8 cost estimate, 
and a review of the conclusions reached 
during conditional commitment 
processing. In the case of Owners 
permitted by the Field Office Manager 
to submit requests for firm commitment 
without going through conditional 
commitment processing, the field office 
shall evaluate the Affirmative Fair 
Housing Marketing Plan and the 
financial feasibility of the project when 
carrying out firm commitment 
processing. 

§ 889.405 Approval of request* for capital 
advance financing. 

(a) HUD review. HUD will review the 
request for capital advance financing 
and all required exhibits and will notify 
the Owner of its approval by issuing a 
conditional or firm commitment, as 
appropriate, or of its disapproval of the 
request. 

(b) Issuance of conditional 
commitment . A conditional commitment 
will include the following: 
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(1) The estimated cost of the project; 

(2) The land value fully improved 
(with offsite improvements installed) 
and, if the proposal involves the 
rehabilitation of a project, the "as is” 
value of the property; 

(3) The detailed estimates of operating 
expenses; 

(4) The Financial requirements; 

(5) The capital advance amount; 

(6) The approved per unit operating 
expense amount and utility allowances; 

(7) The Affirmative Fair Housing 
Marketing Plan (or that the conditional 
commitment is subject to compliance 
with the Affirmative Fair Housing 
Marketing Plan); and 

(8) The deadline for the submission of 
the Owner’s request for a Firm 
commitment for capital advance 
financing. 

(c) Issuance of firm commitment. (1) A 
firm commitment will include the 
following: 

(i) Approval of the final plans and 
specifications; 

(ii) The conclusions of HUD’s reviews 
of the Contractor/Owner’s cost 
estimates; 

(iii) Reaffirmation of the conclusions 
reached during conditional commitment 
processing or description of the 
approved changes to earlier conclusions; 

(iv) Approval of the Affirmative Fair 
Housing Marketing Plan; and 

(v) Confirmation to the Owner that 
HUD has complied with the 
environmental review and procedures 
identified in 24 CFR 889.285(b). 

(1) If the Owner was permitted to 
apply for a firm commitment without 
going through conditional commitment 
processing, the items listed in paragraph 

(b) (1) through (7) of this section shall be 
included in the issuance of the firm 
commitment for capital advance 
financing. Issuance of a firm 
Commitment evidences HUD’s approval 
of the request for capital advance 
Financing, and sets forth the terms and 
conditions upon which the advance 
shall be made and the proceeds 
disbursed. 

(d) Cancellation. If a request for 
conditional or firm commitment for 
capital advance Financing is not 
submitted within the time periods 
specified in the notice of section 202 
Fund Reservation or in the conditional 
commitment (as appropriate). HUD may 
cancel the fund reservation under 

§ 889.310. 

§ 889.410 Repayment of capital advances. 

(a) Interest prohibition and 
repayment A capital advance provided 
under this part shall bear no interest 
and its repayment shall not be required 
so long as the housing project remains 


available for very-low-income elderly 
families in accordance with this part. 
The capital advance may not be repaid 
to extinguish the requirements of this 
part. To ensure its interest in the capital 
advance, HUD shall require a note and 
mortgage, use agreement, capital 
advance agreement and regulatory 
agreement from the Owner in a form to 
be prescribed by HUD. 

(b) The transfer of physical and 
financial assets of any section 202 
project is prohibited, unless the 
Assistant Secretary gives prior written 
approval. Approval for transfer will not 
be granted unless HUD determines that 
the transfer to a private nonprofit 
corporation or consumer cooperative is 
part of a transaction that will ensure the 
continued operation of the project for 
not less than 40 years (from the date of 
original closing) in a manner that will 
provide rental housing for very-low- 
income elderly persons on terms at least 
as advantageous to existing and future 
tenants as the terms required by the 
original section 202 capital advance. 

§ 889.415 Requirements prior to Initial 
closing. 

Before the initial closing, the Owner 
must furnish such executed documents 
in such form as HUD may require, 
including the following: 

(a) Note and mortgage or deed of 
trust; 

(b) Agreement to enter into a PRAC; 

(c) Certificate of Incorporation of the 
Owner. Bylaws, and corporate 
resolution (authorizing transaction); 

(d) Internal Revenue Service section 
510(c) (3) or (4) tax exemption ruling; 

(e) Attorney’s opinion (as to the legal 
status of the Owner, building permit, 
and compliance with zoning laws and 
requirements); 

(f) Regulatory agreement; 

(g) Agreement and certification (as to 
actual costs and as to any financial and 
family relationships between the Owner, 
the architect, general contractor, 
subcontractors and consultant); 

(h) Assurance of compliance with 
nondiscrimination and equal 
opportunity requirements (see 

§ 889.265(a)); 

(i) Capital advance agreement; 

(j) Use agreement (see § 889.410(a)); 

(k) Agreement setting forth the 
conditions for capital advance 
disbursement; 

fl) Construction or rehabilitation 
contract between the Owner and the 
general contractor (see S 889.420 for 
contract award requirements); 

(m) Assurance of completion of 
construction or rehabilitation contract 
(in the form of corporate surety bonds 
for payment and performance, each in 


the amount of 100 percent of the amount 
of the HUD-estimated construction or 
rehabilitation cost or a cash escrow in 
the amount of 25 percent of the HUD- 
estimated construction or rehabilitation 
cost which may include a certificate of 
deposit under such conditions as HUD 
may prescribe. The corporate surety 
bond must be issued by a surety 
company that is satisfactory to HUD); 

(n) Escrow agreement (in the amount 
of the cost of any off-site facilities 
funded by a cash deposit or letter of 
credit to assure completion of the 
facilities); 

(o) Title policy; and 

(p) Security Agreement and Financing 
Statement. 

§ 889.420 Requirements for awarding 
construction or rehabilitation contracts. 

(a) Construction or rehabilitation 
contract award. Awards shall be made 
only to responsible contractors that 
possess the potential ability to perform 
successfully under the terms and 
conditions of a proposed construction or 
rehabilitation contract. Consideration 
shall be given to such matters as 
contractor integrity, compliance with 
public policy, record of past 
performance, and financial and 
technical resources. The Sponsor may 
decide to use competitive contracting 
procedures, i.e.. sealed bids or 
competitive negotiations, which result in 
fixed price contracts, or award 
negotiated noncompetitive contracts. 
Competitive contracting procedures are 
encouraged. Negotiated noncompetitive 
contracts must be awarded on a cost- 
reimbursement basis with a ceiling price 
and may provide for an incentive 
payment to the contractor for early 
completion. The Sponsor shall follow 
the applicable HUD procedures for the 
method of contracting selected. 

(b) Minority business enterprises and 
women-owned businesses. The Owner 
shall take affirmative steps to ensure 
that minority business enterprises and 
women-owned businesses have an equal 
opportunity to compete for and obtain 
contracts. These steps may include, but 
need not be limited to, any of the 
following: 

(1) Placing qualified small, minority, 
and women-owned businesses on 
solicitation lists; 

(2) Ensuring that small, minority, and 
women-owned businesses are solicited 
whenever they are potential sources, 
including making special outreach 
efforts to inform such businesses of 
contract opportunities; 

(3) Providing technical assistance 
designed to enhance opportunities for 
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small, minority, and women-owned 
businesses; 

(4) Dividing total requirements, when 
economically feasible, into smaller tasks 
or quantities to permit maximum 
participation by small, minority, and 
women-owned businesses; 

(5) Establishing schedules, where 
feasible, which encourage participation 
by small, minority, and women-owned 
businesses; 

(6) Using the services and assistance 
of the Small Business Administration 
and the Minority Business Development 
Agency of the Department of Commerce: 
and 

(7) Requiring the prime contractor, if 
subcontracts are to be let, to take the 
affirmative steps listed in paragraphs (b) 

(1) through (6) of this section. The 
affirmative steps taken may not include 
awarding contracts solely or in part on 
the basis of race or gender. 

§ 889.425 Disbursement procedures. 

(a) Timing and amount of 
disbursement Disbursements to the 
Owner will be made on a periodic basis, 
and in amounts not to exceed the HUD- 
approved cost of the portions of 
construction or rehabilitation work 
complete and in place (except as 
modified in paragraph (c) of this 
section), minus the appropriate 
holdback, as determined by HUD. 

(b) Content of disbursement 
requisition. Requisitions for 
disbursements must be submitted by the 
Owner on forms prescribed by HUD and 
must be accompanied by such 
additional information as HUD may 
require in order to approve 
disbursements under this part, including, 
but not limited to, evidence of 
compliance with the labor standards 
described at § 889.265(d), Department of 
Labor regulations, all zoning, building 
and other governmental requirements, 
and such evidence as HUD may 
prescribe. 

(c) Disbursements for building 
components stored off-site. In 
disbursements for building components 
stored off-site, the term '‘building 
component" will mean any 
manufactured or pre-assembled part of a 
structure as defined by HUD and which 
HUD has designated for off-site storage 
because it is of such size or weight that 
storage of the components required for 
timely construction progress at the 
construction site is impracticable, or 
because weather damage or other 
adverse conditions prevailing at the 
construction site would make storage at 
the site impracticable or unduly costly. 
Each building component must be 
specifically identified for incorporation 


into the property as provided under 
paragraph (c)(l)(ii) of this section. 

(1) Storage, (i) A disbursement may be 
made for up to 90 percent of the invoice 
value (to exclude cost of transportation 
and storage) of the building components 
stored off-site if the components are 
stored at a location approved by HUD. 

(ii) Each building component shall be 
adequately marked to be readily 
identifiable in the inventory of the off¬ 
site location. It shall be kept together 
with ail other building components of 
the same manufacturer intended for use 
in the same project for which 
disbursements have been made and 
separate and apart from similar units 
not for use in the project. 

(iii) Storage costs, if any. shall be 
borne by the general contractor. 

(2) Responsibility for Transportation , 
storage and insurance of off-site 
building components. The general 
contractor of the project shall have the 
responsibility for (i) insuring the 
components in the name of the Owner 
while in transit and storage; and (ii) 
delivering or contracting for the delivery 
of the components to the storage area 
and to the construction site, including 
the payment of freight. 

(3) Disbursements, (i) Before a 
disbursement for a building component 
stored off-site is made, the Owner shall; 

(A) Obtain a bill of sale for the 
component; 

(B) Provide HUD with a security 
agreement pledged by a first lien on the 
building components with the exception 
of such other liens or encumbrances as 
may be approved by HUD; and 

(C) File a financing statement in 
accordance with the Uniform 
Commercial Code. 

(ii) Before each disbursement for 
building components stored off-site is 
made, the manufacturer and the general 
contractor shall certify to HUD that the 
components, in their intended use, 
comply w f ith HUD-approved contract 
plans and specifications. 

(iii) Disbursements may be made only 
for components stored off-site in a 
quantity required to permit the 
uninterrupted installation on the site. 

(iv) The outstanding amount of 
advances for building components 
stored off-site may not exceed 50 
percent of the total estimated 
construction cost for the project as 
specified in the construction contract. 

(v) Payments for building components 
stored off-site will not be approved 
unless the contractor has a corporate 
surety bond for payment and 
performance each in the amount of 100 
percent of the amount of the 
construction contract. 


(vi) No single disbursement shall be 
made in an amount less than $10,000. 

§ 889.430 Completion of cost certification. 

(a) Requisition for final disbursement . 
The Owner must satisfy the 
requirements for completion of 
construction or rehabilitation or 
acquisition with or without 
rehabilitation and receive all required 
approvals from HUD before submitting a 
requisition for final disbursement of a 
capital advance. 

(b) Cost certification. The Owner 
shall submit to the field office all 
documentation required for final 
disbursement of the capital advance 
including the cost certifications listed in 
this paragraph (b). 

(1) If the construction contract was a 
cost-reimbursement contract with a 
ceiling price: 

(1) The Owner must certify, on a form 
prescribed by HUD, as to the actual cost 
to the Owner of the construction 
contract, architectural, legal, 
organizational, off-site costs, and all 
other items of eligible expense; and 

(ii) The general contractor (and such 
subcontractors, material suppliers, and 
equipment lessors as HUD may require) 
must certify, on a form prescribed by 
HUD. as to the actual cost paid for 
labor, materials, and subcontract work 
under the general contract. The 
certificate shall not include as actual 
costs any kickbacks, rebates, trade 
discounts, or other similar payments to 
the Owner or to any of its officers, 
directors, or members. For projects with 
a capital advance of $750,000 or more, 
the certifications shall be verified by an 
independent public accountant 
acceptable to the held office. 

(2) If the construction contract 
required the contractor to furnish all 
labor, materials, equipment, and 
services required to construct and 
complete the project for a specified and 
firm price, the Owner will be required to 
submit a simplified short-form cost 
certification on a form prescribed by 
HUD. For projects with a capital 
advance of $750,000 or more, the 
certifications shall be verified by an 
independent public accountant 
acceptable to the field office. 

(c) Calculation of savings incentive 
and reduction of capital advance. If the 
initial fund reservation has not been 
increased and certified costs provided 
under paragraph (b) of this section and 
approved by HUD are less than the 
capital advance amount established 
under S 889.405, HUD will calculate the 
Owner's share of the cost savings (see 
24 CFR 889.245(f)) and reduce the capital 
advance by the remaining portion. 
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3. Subpart E of part 889, consisting of 
§§ 839.500 through 889.530. is added to 
read as follows: 

Subpart E—Project Rental Assistance 
Contract 

Sec. 

889.500 Project rental assistance contract. 
889.505 Term of PRAC. 

889.510 Maximum annua! commitment and 
project account 

889.515 Leasing to eligible households 
889.520 PRAC administration. 

889.525 Default by owner. 

889.530 Notice upon PRAC expiration. 

Subpart E—Project Rental Assistance 
Contract 

§ 889.500 Project rental assistance 
contract 

(a) Project rental assistance contract 
(PRAC), The PRAC sets forth rights and 
duties of the Owner and HUD with 
respect to the project and the project 
rental assistance payments. 

(b) PRAC execution . (1) Upon 
satisfactory completion of the project, 
the Owner and HUD shall execute the 
PRAC on the form prescribed by HUD. 

(2) The effective date of the PRAC 
may be earlier than the date of 
execution, but no earlier than the date of 
HUD’s issuance of the permission to 
occupy. 

(3) If the project is completed in 
stages, the procedures of this paragraph 
(b) shall apply to each stage. 

(c) Project rental assistance payments 
to Owners under the PRAC . The project 
rental assistance payments made under 
the PRAC are: 

(1) Payments to the Owner to assist 
eligible families leasing assisted units. 
The amount of the project rental 
assistance payment made to the Owner 
for an assisted unit that is leased to a 
household is equal to the difference 
between the HUD-approved operating 
expenses and the tenant payment. If the 
aggregate of tenant payments exceeds 
the operating expenses for all assisted 
units, such amount shall be remitted to 
HUD. 

(2) Payments to the Owner for vacant 
assisted units ("vacancy payments"). 

The amount of and conditions for 
vacancy payments are described in 

8 889.105 and the PRAC. The project 
rental assistance payments are made 
monthly by HUD upon proper 
requisition by the Owner. 

(d) Payment of utility reimbursement. 
A project rental assistance payment will 
be made to a household occupying an 
assisted unit when the household is 
responsible for paying the cost of all 
utilities (except telephone) and such 
costs exceed the household’s tenant 


payment. The PRAC will provide that 
the Owner will make this payment on 
behalf of HUD. Funds will be paid to the 
Owner in trust solely for the purpose of 
making the additional payment. The 
Owner may make the payment jointly to 
the household and the utility company, 
or, if the household and utility company 
consent, directly to the utility company. 

§889.505 Term of PRAC. 

The term of the PRAC shall be 20 
years. If the project is completed in 
stages, the term of the PRAC for each 
stage shall be 20 years. The Secretary 
shall, to the extent approved in 
appropriation acts, extend any expiring 
contract for a term of not less than 5 
years. In order to facilitate the orderly 
extension of expiring contracts, the 
Secretary may make commitments to 
extend expiring contracts during the 
year prior to the date of expiration. 

§889.510 Maximum annua! commitment 
and project account 

(a) Maximum annuol commitment. 

The maximum annual amount that may 
be committed under the PRAC is the 
total of the HUD-approved operating 
expenses for all assisted units in the 
project and the amount needed to cover 
utility reimbursements, if any. 

(b) Project account. (1) HUD will 
establish and maintain a specifically 
identified and segregated project 
account for each project. The project 
account will be established out of the 
amounts by which the maximum annual 
commitment exceeds the amount 
actually paid out under the PRAC each 
year. HUD will make payments from 
this account for project rental assistance 
payments as needed to cover increases 
in HUD-approved operating expenses or 
decreases in tenant income and other 
payments for costs specifically 
approved by the Assistant Secretary. 

(2) If the HUD-approved estimate of 
required annual payments under the 
PRAC for a fiscal year exceeds the 
maximum annual commitment for that 
fiscal year plu9 the current balance in 
the project account, HUD will, within a 
reasonable time, take such steps, as may 
be necessary, to assure that payments 
under the PRAC will be adequate to 
cover increases in contract rent 9 and 
decreases in tenant income. 

§ 889.515 Leasing to eligible households. 

During the term of the PRAC, an 
Owner shall make all unit9 available for 
eligible households. For purposes of this 
section, making units available for 
occupancy by eligible households means 
that the Owner: 


(a) Is conducting marketing in 
accordance with § 889.265(a)(6); 

(b) Has leased or is making good faith 
efforts to lease the units to eligible and 
otherwise acceptable eligible 
households, including taking all feasible 
actions to fill vacancies by renting to 
such households; and 

(c) Has not rejected any such 
applicant household except for reasons 
acceptable to HUD. If the Owner is 
temporarily unable to lease all units to 
eligible households, one or more units 
may, with the prior approval of HUD, be 
leased to otherwise eligible families that 
do not meet the income requirements of 
Part 813 as modified by part 869. Failure 
on the part of the Owner to comply with 
these requirements i9 a violation of the 
PRAC and grounds for all available 
legal remedies, including an action for 
specific performance of the PRAC, and 
suspension or debarment from HUD 
programs. 

§ 889.520 PRAC administration. 

HUD is responsible for the 
administration of the PRAC. 

§ 889.525 Default by owner. 

(a) PRAC provisions. The PRAC will 
provide: 

(1) That if HUD determines that the 
Owner is in default under the PRAC, 
HUD will notify the Owner of the 
actions required to be taken to cure the 
default and of the remedies to be 
applied by HUD including an action for 
specific performance under the PRAC, 
reduction or suspension of project rental 
assistance payments and recovery of 
overpayments, where appropriate; and 

(2) That if the Owner fails to cure the 
default, HUD has the right to terminate 
the PRAC or to take other corrective 
action. 

(b) Capital advance provisions. 
Additional provisions governing default 
under the capital advance are included 
in the regulatory agreement and other 
documents described in § 889.415. 

§ 889.530 Notice upon PRAC expiration. 

The PRAC will provide that the 
Owner will, at least 90 days before the 
end of the PRAC contract term, notify 
each household occupying an assisted 
unit of any increase in the tenant 
payment as a result of the expiration. 
The notice of expiration will contain 
such information and will be served in 
such manner as HUD may prescribe. 

Dated: August 0,1992. 

Arthur J. Hill. 

Assistant Secretary for Housing, Federal 
Housing Commissioner. 

|FR Doc. 92-19138 Filed 8-11-92; 8:45 am) 
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FEDERAL ELECTION COMMISSION 

11 CFR Part 110 
[NotlCtt 1992-13] 

Transfers of Funds From State to 
Federal Campaigns 

agency: Federal Election Commission. 
action: Final rules and transmittal of 
regulations to Congress. 

summary: The Commission has revised 
its regulations at 11 CFR 110.3(c) 
regarding the transfer of funds from 
state to federal campaigns. This revision 
comes in response to a Petition for 
Rulemaking filed by Congressman 
William Thomas. 56 FR 66866 (Dec. 26, 

1991) . Congressman Thomas' Petition 
alleges that the current regulations are 
ineffective, because they fail to prevent 
the indirect use of impermissible funds 
in federal elections. The new rule 
amends 11 CFR 110.3(c) to prohibit the 
transfer of funds from state to federal 
campaign committees. Further 
information is provided in the 
supplementary information which 
follows. 

dates: Further action, including 
announcement of an effective date, will 
be taken after these regulations have 
been before Congress for 30 legislative 
days pursuant to 2 U.S.C. 436(d). A 
document announcing the effective date 
will be published in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Susan E. Propper. Assistant General 
Counsel, 999 E Street, NW., Washington, 
DC 20463, (202) 219-3690 or (800) 424- 
9530. 

SUPPLEMENTARY INFORMATION: The 

Commission is publishing today the final 
text of revisions to its regulations at 11 
CFR 110.3 regarding the transfer of funds 
from state to federal campaigns. 

The Commission published a Notice of 
Proposed Rulemaking {"NPRM"] on 
April 15,1992, in which it sought 
comments on proposed revisions to 
these regulations. 57 FR 13054 (Apr. 15. 

1992) . The Commission received thirteen 
comments in response to the NPRM. 

Section 438(d) of title 2, United States 
Code, requires that any rule or 
regulation prescribed by the 
Commission to carry out the provisions 
of title 2 of the United States Code be 
transmitted to the Speaker of the House 
of Representatives and the President of 
the Senate 30 legislative days before 
they are finally promulgated. These 
regulations were transmitted to 
Congress on August 7,1992. 

After the thirty legislative days have 
expired, the Commission will publish an 


effective date for this new regulation in 
the Federal Register. The Commission 
does not intend to make this rule 
effective until after the 1992 election 
cycle. 

Explanation and (ustification 

The Federal Election Campaign Act, 
as amended, 2 U.S.C. 431 et seq. 
|"FECA" or "the Act"), places certain 
limitations and prohibitions on the 
sources and amounts of contributions to 
federal election campaigns. Section 441a 
limits the dollar amount of contributions 
by individuals and multicandidate 
political committees. Section 441b, in 
general, prohibits contributions by 
corporations and labor organizations. 
The FEC has promulgated regulations to 
implement these statutory provisions. 
See 11 CFR parts 110 and 114. 

In contrast, many states impose fewer 
restrictions on contributions to 
campaigns for state elective offices. 
Many states allow individuals to make 
contributions to state candidates that 
would exceed FECA limits if they were 
directed to a federal candidate. Many 
states also allow corporations and labor 
organizations to make contributions to 
state candidates, in some cases without 
any dollar limit. Contributions to state 
candidates that would be impermissible 
if given to a federal candidate are often 
referred to as "soft money" 
contributions. 

In many instances, candidates for 
federal office who were once candidates 
for state office have state campaign 
committees with funds leftover from a 
state campaign. These candidates often 
wish to transfer these funds to their 
federal campaign committees for use in 
the federal campaign. Until now, the 
Commission has allowed nonfederal 
campaign committees to transfer funds 
to an authorized federal committee of 
the same candidate, so long as the funds 
transferred do not contain impermissible 
or "soft money" contributions. 11 CFR 
110.3(c)(6). This policy can be traced to 
a series of advisory opinions that date 
back to the Commission's inception. 
Advisory Opinions 1975-66,1989-117, 
1982-52.1983-34,1984-3,1984-18.1985- 
1,1987-12,1990-16. See Explanation and 
Justification of Final Rule, 54 FR 34098, 
34104 (Aug. 17,1989). 

On December 5,1991, Congressman 
William Thomas filed a Petition for 
Rulemaking urging the Commission to 
revise its regulations regarding the 
transfer of funds from nonfederal 
campaign committees to federal 
campaign committees. The Petition 
alleges that the current regulations are 
ineffective, because they allow 
nonfederal committees to use soft 
money to finance the solicitation of 


"hard money" contributions that would 
be permissible under the Act. These 
permissible contributions can then be 
transferred to a federal committee for 
use in the federal campaign. The petition 
argues that this amounts to an indirect 
use of impermissible contributions in 
federal elections. 

The Commission published a Notice of 
Availability on December 26,1991. 
which sought public comments on the 
petition. See 56 FR 66866 (Dec. 28,1991). 
The Commission received three 
comments supporting the petition. An 
additional comment sought clarification. 

On April 15,1992, the Commission 
published a Notice of Proposed 
Rulemaking. 57 FR 13054 (Apr. 15,1992). 
The Notice proposed amendments to 11 
CFR 110.3(c)(6) that would prohibit the 
transfer of funds raised using 
contributions that would be 
impermissible under the Act. The Notice 
also contained an alternative proposal, 
which would reverse the Commission's 
existing policy and ban all transfers 
from state campaigns to federal 
campaigns. The Notice sought comments 
on whether such a prohibition would be 
preferable to the proposed rule. 

The Commission anticipates that 
certain practical problems could occur 
should the proposed rule, rather than the 
alternative, be implemented. Under the 
proposed rule, committees must be able 
to demonstrate that the funds they wish 
to transfer were raised with funds that 
are permissible under the Act. Linking 
specific funds to be transferred to 
particular fundraising disbursements 
will be difficult for committees in the 
best of circumstances. This process 
would also be difficult for the 
Commission to monitor and enforce. 

The difficulty of this process is often 
compounded in several ways. For 
example, most state campaigns are 
subject to less stringent recordkeeping 
and reporting requirements than those 
imposed by federal law. In addition, 
state campaigns often make fundraising 
disbursements from accounts containing 
a constantly varying mixture of 
permissible and impermissible funds. 
Finally, fundraising activities are often 
paid for with multiple disbursements 
over the course of several days. 

If fundraising is paid for with multiple 
disbursements that come from accounts 
containing a mixture of funds, linking 
the contributions received to funds 
disbursed, and then limiting the transfer 
to those contributions that can be linked 
to permissible disbursements, presents 
significant practical difficulties. In 
addition, the NPRM noted that some 
campaign committees might choose to 
set up separate accounts for permissible 
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and impermissible funds in order to 
simplify the recordkeeping process for 
future transfers. This practice could 
raise questions about federal regulation 
of state campaign activity and about the 
possible onset of federal candidate 
6tatus during a state campaign. 

It was because of these anticipated 
difficulties that the Commission 
included the alternative proposal in the 
Notice of Proposed Rulemaking. The 
alternative proposal would prohibit all 
transfers from state to federal campaign 
committees. The Notice sought 
comments on whether this would be 
preferable to the proposed rule. 

The Commission received 13 
comments in response to the Notice of 
Proposed Rulemaking. Most of the 
commenters endorsed the alternative 
proposal in some form, and rejected the 
more limited ban on transfers of 
contributions raised with soft money. 
Seven commenters urged the 
Commission to prohibit all transfers 
from “commingled" state campaign 
accounts. Three commenters spoke more 
generally in support of a prohibition on 
all transfers from state to federal 
campaigns. All of the commenters who 
expressed support for the promulgation 
of new rules in this area preferred the 
total ban. 

Although the Commission is reluctant 
to reverse long-standing policy, it is also 
concerned about the indirect use of 
impermissible funds in federal elections. 
This is an area in which the Commission 
has engaged in closer regulation in 
recent years. See. e.g.. Methods of 
Allocation Between Federal and Non- 
Federal Accounts. 55 FR 26058 (June 26. 
1990). Consequently, the Commission 
has decided to promulgate new rules 
that would more effectively prevent the 
indirect use of impermissible funds in 
federal elections. 

However, in light of the comments 
received and the difficulties presented 
by the proposed rule, the Commission 
believes that the alternative proposal, a 
prohibition on all transfers from state to 
federal campaigns, is the best way to 
address the concerns raised in the 
Petition for Rulemaking. Choosing the 
alternative proposal will avoid the 
issues raised by a rule that leads to the 
segregation of funds in separate state 


campaign accounts, and will also 
obviate the need for additional 
complicated recordkeeping. 

The final rule prohibits transfers of 
cash or other assets from state 
campaign committees to federal 
campaign committees. The rule also 
prohibits transfers from the bank 
account of a state campaign in order to 
address those situations where there is 
no recognized state campaign 
committee. However, the rule should not 
be read to proscribe the sale of assets 
by the state campaign committee to the 
federal campaign committee, so long as 
those assets are sold at fair market 
value. Committees may look to the 
valuation mechanism contained in 11 
CFR 9034.5(c)(1) for guidance in 
determining fair market value. 

Nor should this rule be read to limit 
the federal campaign committee’s right 
to solicit contributions from those who 
made contributions to the state 
campaign. The federal campaign is 
permitted to solicit contributions from 
the same contributors. However, if the 
federal campaign committee intends to 
use a mailing list compiled by the state 
campaign, the federal campaign must 
purchase the list at fair market value. 
The mailing list is an asset of the state 
campaign, and any transfer for less than 
fair market value would violate the rule 
announced in this Notice. 

The Commission will publish an 
effective date for this new regulation in 
the Federal Register after it has been 
before Congress for thirty legislative 
days. As indicated in the Notice of 
Proposed Rulemaking, the Commission 
does not intend to make this rule 
effective until after the 1992 election 
cycle. 

Certification of No Effect Pursuant to 5 
U.S.C. 605(b) (Regulatory Flexibility 
Act) 

1 certify that the attached final rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The basis of this certification is 
that the rule would bar transfers of 
funds from a state campaign to a federal 
campaign for use in federal election 
activity. This does not impose a 
significant economic burden, because 
any small entities affected are already 


required to comply with the Act’s 
requirements, including those on 
permissible sources of funds, if they 
engage in activity designed to influence 
a federal election. 

List of Subjects in 11 CFR Part 110 
Campaign funds. Political candidates. 
For the reasons set out in the 
preamble, subchapter A, chapter I of 
title 11 of the Code of Federal 
Regulations is amended as follows: 

PART 110—CONTRIBUTION AND 
EXPENDITURE LIMITATIONS AND 
PROHIBITIONS 

1. The authority citation for part 110 
continues to read as follows: 

Authority: 2 U.S.C. 431(8). 431(9), 432(c)(2). 
437d(a)(8). 438(a)(8). 441a. 441b. 44ld. 441e. 
441f. 44lg and 44lh. 

2. Section 110.3 is amended by 
revising the heading of paragraph (c). by 
removing and reserving paragraph (c)(6), 
and by adding paragraph (d). to read as 
follows: 

g 110.3 Contribution limitations for 
affiliated committees and political party 
committees; Transfers (2 U.S.C. 441a(a)(5), 
441a(a*4)). 

***** 

(c) Permissible transfers. * * * 

***** 

(d) Transfers from nonfederal to 
federal campaigns. Transfers of funds or 
assets from a candidate's campaign 
committee or account for a nonfederal 
election to his or her principal campaign 
committee or other authorized 
committee for a federal election are 
prohibited. However, at the option of the 
nonfederal committee, the nonfederal 
committee may refund contributions, 
and may coordinate arrangements with 
the candidate’s principal campaign 
committee or other authorized 
committee for a solicitation by such 
committee(s) to the same contributors. 
The full cost of this solicitation shall be 
paid by the Federal committee. 

Dated: August 7.1992. 

loan D. Aikens. 

Chairman. Federal Election Commission. 

(FR Doc. 92-19188 Filed 8-11-92; 8:45 am| 
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rule 3— 

Proclamation 6463 of August 10, 1992 

The President 

Women’s Equality Day, 1992 

- 

By the President of the United States of America 

A Proclamation 

"I believe in woman’s suffrage, because 1 believe in democracy.” With these 
words, Congressman M. Clyde Kelly of Pennsylvania summarized the convic¬ 
tions of countless Americans who supported the adoption of the 19th Amend¬ 
ment to our Constitution. This Amendment, which w r as passed by the Con¬ 
gress in June 1919, ratified by the Tennessee legislature on August 20, 1920. 
and officially declared part of our Constitution six days later, guaranteed for 
women the right to vote. 

The adoption of the 19th Amendment marked a long-awaited triumph for 
members of the woman’s suffrage movement and the beginning of ever greater 
participation by women in the day-to-day process of government. By the time 
the proposed Amendment was presented to the States for ratification—some 
40 years after it had been introduced in the Congress—women had won equal 
suffrage in 15 States and in the Alaska Territory. Women could vote in 
Presidential elections in 12 other States and in primary elections in two States. 
Yet, after years of hard work at the grassroots level, suffragettes and their 
supporters knew that full, effective recognition of women’s right to vote 
depended on action at the Federal level. To allow the question to be resolved 
arbitrarily, by the individual States, would refute the idea of women as 
coheirs to the God-given and unalienable rights enshrined in our Nation’s 
Declaration of Independence and guaranteed by our Constitution. 

Proponents of the 19th Amendment understood that, as long as women were 
disenfranchised in any State, our Nation deviated from the principles on 
which it was founded—including the belief that governments derive their just 
powers from the consent of the governed. Explaining the link between 
woman’s suffrage and the preservation of democracy, Representative Kelly 
said: 

When officials are chosen without the consent of all, then those who 
had no voice in their selection are subjects, not citizens. Women are 
citizens, they are part of the people, and they have a right to help 
elect those who shall represent them and to help make the laws under 
which they shall live and to which they must render obedience. 

By extending the franchise, the United States took an important step toward 
fulfilling its promise of liberty and justice for all—one that would be followed 
by other legal milestones such as the 1964 Civil Rights Act, the Voting Rights 
Act of 1965, and, more recently, the Americans with Disabilities Act of 1990 
and the Civil Rights Act of 1991. 

Although women have always made vital contributions to the social, cultural, 
and economic development of the United States, it was not until adoption of 
the 19th Amendment that they became full participants in our system of self- 
government. No longer excluded from the voting booth, women began to play 
increasingly influential roles in public life, overcoming legal and attitudinal 
barriers to their advancement and sharing their talents and ideas in virtually 
every field. 







36350 Federal Register / Vol. 57, No. 156 / Wednesday. August 12, 1992 / Presidential Documents 


As we commemorate the ratification of the 19th Amendment nearly three- 
quarters of a century ago, we recall the many contributions and achievements 
of women, as well as our obligation to promote equal opportunities for all 
Americans. This year, let us also reflect on the importance of having the right 
to vote and of faithfully exercising that right. 

NOW, THEREFORE, I, GEORGE BUSH, by virtue of the authority vested in 
me by the Constitution and laws of the United States, do hereby proclaim 
August 26, 1992, as Women's Equality Day. I invite all Americans to observe 
this day with appropriate programs and activities. 

IN WITNESS WHEREOF, 1 have hereunto set my hand this tenth day of 
August, in the year of our Lord nineteen hundred and ninety-two, and of the 
Independence of the United States of America the two hundred and seven¬ 
teenth. 


|FR Doc. 92-19408 
Filed 8-11-92; 11:38 am] 
Billing code 3195-01-M 
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948. 

..34269 

1124.... 

34694 

1135. 

IZZ 34694 

1413. 

.34087 

8 CFR 


103. 

.-34506 

240. 

.. 34506 

9 CFR 


303—. 

..34174 

381... 

_34174 

Proposed Rules: 


318. 

_35505 


sa-. 

.35455 

Proposed Rules: 


Ch. 1.-. 

. 34886 


11 CFR 

110L __36344 

200.____34508 


Proposed Rules: 


110. 

12 CFR 

201. 

226.. 

.36023 

.34064 

_34676 

584_ 

.....35456 

1102. 

.35004 

1617. 

.35728 

Proposed Rules: 

Ch. VII... 

.34000 

3. 

..35507 

20 a. 

.36024 

208. 

..35507 

225. 

.35507 

325. 

...35507 

741_ 

.34091 

14 CFR 

13 . 

..34511 

2t.. 

...34208-34213, 34511, 
35981 

23. 

.35981 

25. 

...34208-34213, 34511. 

34681 

39. 

.34065-34073. 34215- 
34220, 35982 

71. 

.34074, 35983 

91. 

.34614 

97. 

. 34221. 34512, 35984, 
35986 

121. 

.34681 

135. 

.34681 

Proposed Rules: 

1. 

. 35888 

21. 

34270. 36027. 36029 

25. 

.34270 

27. 

.36027 

29. 

.36029 

61. 

.35888 

71. 

.34271, 34530. 34531, 
34809.36031 

91 

.35888 

121._ 

...35888 

125. 

.35888 

135. 

.35888 



141.- 

.35888 


142....35888 

15 CFR 

903____35749 





























































































a 


Federal Register / Vol. 57. No. 156 / Wednesday, August 12. 1992 / Reader Aid 9 


16 CFR 


1115. 

.34222 

1116. 

.34230 

Proposed Rufes: 

19. 


23. 

..34532 

245. 

.34532 

453. 


1116. 


1700. 

. 34274 

17 CFR 


4. 

. 34853 

Proposed Rules: 

1. 

. 34533 

200. 

.35070, 35202 

201. 

.35070 

202. 

..35070, 35431, 35442 

210. 

.35070 

229. 

. 35070 35202 

230.... 

.35070. 35202 

232. 

.35070 

239. 

.34701. 35070, 35202 

240. 

..34701, 35070, 35202 

249. 

.35070,35202 

250. 


259. 

.35070 

260. 

.35070, 35442 

269. 

35431 

270. 

.34701, 34726, 35202 

274. 

.34701, 35202 

18 CFR 


271. 

.34682 

284. 

.36128 

Proposed Rules: 

2. 

.35525 

284. 


19 CFR 


4 . 

.. 35750 

24. 


207. 

--34820 

Proposed Rules: 

101. 


146. 

.35530 

20 CFR 


10. 

35752 

416. 

.35459 

21 CFR 


14. 


155. 


169. 

.34245 

176. 

...... 34865 

178. 


510..... 

....35988 

520. 

...,....35988 

558. 

. 34515 

Proposed Rules: 

341. 

.34733-34735 

23 CFR 


1212. 


Proposed Rules: 

750. 


24 CFR 


4. 


889. 


890. 


Proposed Rules: 

92. 



290. 34834 

886... 34834 

25 CFR 

Proposed Rule*; 

515. 34809 

519. 34349 

522 . 34349 

523 .34349 

524 . 34349 

556. .34349 

558. 34349 

571..34809 

577. 34809 

26 CFR 

1.36001 

5». 36001 

602.„ 36001 

Propo**d Rule*: 

1.34092. 34736, 34740, 

34886.35536 

5h..34736. 34740 

301. 36031 


319......34620 


28 CFR 

524. 

571. 


.34662 

.34662 


29 CFR 

1910.~.35630 

1926. 35630 

Proposed Rule*: 

1910..34192 

1926..... 34656 

30 CFR 

70.„.34683 

75. 34683 

Proposed Rules: 

250.36032 

718. 35960 

720. 35960 


31 CFR 

312. 

317.. 

Proposed Rules: 

210 . 


.34684 

.34684 


.34650 


.35755 

.35463, 35464 


32 CFR 

191. 

706. 

33 CFR 

100. 34075 

117. 34868 

135. 36314 

136.. ...36314 

137.„.36314 

155. 36222 

157.. .36222 

165.. .35465. 35466. 35755 

222. 35757 

Proposed Rules: 

165. 34741, 36034 

179. 36034 

34 CFR 

8._.34646 

Proposed Rule*: 

99.-.35964 

280.. ..„ 36324 

316.34620 

318. 34620 


. 

37 CFR 

Proposed Rules: 

1. 

10. 

.36034 
.36034 

38 CFR 

3. 


.34517 

21...-. 

..... 

.35628 

Proposed Rules: 


3. 


.34536 

40 CFR 



52. 

34249-34251. 

35758, 


35759.36004 

180. 

.34517, 34518, 36004 

185. 

..... 

.36005 

281_ 


.34519 

721. 


.34252 

Proposed Rules: 


50. 


.35542 

52. 

.35769. 35771, 

, 36040 

122. 


35774 

180. 

.34537, 36042-36046 

268. 


35940 

271.. 


.35940 

300_ 


.34742 

308..... 


.34742 


721.... 


. 34281-34283 


41 CFR 

101-45... 


.34253 


42 CFR 

405 .. 

406 .. 

409 . 

410 .. 


_ 36006 

.36006 

.. 36006 

- 36006 


411 ....... 36006 

412 ....... 36006 

413 ....36006 

418. 36006 

420......... 35760 

489.... 36006 

493.35760 

43 CFR 

3100—.35968 

Public Land Orders: 

6932. 35627 

6938_ 34520 

6939.. ......35467 

6940 . 35468 

6941 . 34685 

Proposed Rufes: 

12.. 34755 


44 CFR 

64. 

361... 

45 CFR 

98 ... 

99 . 

255... 

257. 

801. 

Proposed Rules: 

1224..... 


34685. 34688 
..34868 


.34352 

.34352 

.34434 

.34434 

.36018 


.35775 


46 CFR 

28. 

30. 


32. 

70. 

90. 

172.. . 

272.. . 

___ 36222 

.~.36222 

.-.36222 

.. 36222 

.34689 

298... 

.34690 

514... 

.36248 

515... 

.36248 

520... 

.35761 

550... 

.34076, 35761, 36248 

580... 

34076, 35761, 36248 

581... 

.36248 

47 CFR 

22. 

.34077 

43. 

.34520 

64. 

_34253 

73. 

.34077, 34078. 34263. 


34692,34872,35763.36018- 
36021 


.34188 
.36222 


76. 

.35468 

80. 

34261 

90.. 

..... 34692 

Proposed Rules: 

Ch. 1. 

... 35776 

1~. 

..36047 

15. 

...._.36049 

21. 

...34889 

22. 

. 34889 

23_ 

..34889 

25. 

... 34889 

73. 34092, 34284, 34285. 


36047,36050,36051 

94. 

. . .34093 

97. 

.34285 

48 CFR 


332.. 

.....35472 

333. 

__35472 

2509. 

...34881 

2527. 

.34882 

9900. 

.. . .34167 

9902. 

.34167 

9903. 

..34078, 34167 

9904 — 

--34078, 34167 

PropoMiS Rules: 

1819. 

.34094 

1852. 

__34094 

5415. 

.36051 

5452. 

...36051 

49 CFR 


1063. 

__35763 

1109. 

__35628 

Proposed Rules: 

172. 

........34542 

225. 

___34756 

234. 

38084 

571. 

...34539 

1002. 

.35557 

1039. 

___34890 

1141... 

.34891 

1180. 

.34891,35559 

50 CFR 


17. 

___35473 

215. 

.34081 

630. 

_34264 

661. 

,.34085, 34883, 34884. 


35764,36021 

663. 

.34266. 35765 

672. 

.34884, 35004, 35487. 


35489, 35765 

675. 

.35487, 35489 

Proposed Rules: 

17. 

...34095-34100, 34892 
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20. 35446 

216. 34101 

218. 34101 

222....«. 34101 

611...«.35627 

625.«.34107. 36055 

663. 34757 

685...«... 35627 


LIST OF PUBLIC LAWS 


Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for Inclusion 
in today s List of Public 
Laws. 

Last List August 7, 1992 














Would you like 
to know... 

if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index, or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected 
$21.00 per year 

Federal Register Index 

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the issuing 
agencies. Significant subjects are carried 
as cross-references. 

$19.00 per year. 

A finding a<1 <$ included m each publication usts 
fedefaJ Register page numbers with the date of publication 
tn the Federal Register 

Note to FR Subscribers 

FR Indexes and the LSA (L-st of CFR Sections Affected} 
are mailed automatic *!!y to regular FR subset,ber$ 



f*H3cesvog Coo* 

*6483 


Ch,r °° tkss m si 

Charge cxdem may be trtephooed to the GPO <xO«f 
<*»* «1 4202) 793-3238 from 6 00 a m to 4 00 p m. 
eastern time. MofxJay^nday wwcept hohdaya) 


□YES, please send me the following indicated subscriptions: 

CH LSA • List of CFR Sections Affected-one year as issued-S2I.OO (LCS) 

O Federal Register Index-one year as issued-$19.00 (FRSU) 

'' A " " guto *’”** * nd •**>« » ^ 

Please Type or Print 

2 . 


(Company or personal name) 


(Additional addressattention line) 


(Street address) 


(City. State, ZIP Code) 

t L 


1 Please choose method of payment: 

EH Check payable to the Supe rintendent of Docume nts 
EH GPO Deposit Account 1 I I I I I I I —] | 
EH VISA or MasterCard Account 

1.1 i i i i i l l mi miiiiii 


{Daytime phone including area code) 


{Credit card expiration date) Thank you for your order! 


(Signature) 

4. Mail To: Superintendent of Documents, Government Printing-Office, Washington, DC 20402-^371 


♦«KV J9-4-KK) 


' 1 * f r 


i ♦ •if-* ; t»v y ?*/ j&* i 




































Guide to 
Record 
Retention 
Requirements 

in the Code of 
Federal Regulations (CFR) 

GUIDE: Revised January 1, 1992 

The GUIDE to record retention is a useful 
reference tool, compiled from agency 
regulations, designed to assist anyone with 
Federal recordkeeping obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register. National Archives and Records 
Administration. 


Superintendent of Documents Publications Order Form 
□ YES. please send me the following: 


On** Cod* 

* 


Charge your order. 

Its Easy! 



To fax your orders (202) 512-2250 


copies of the 1992 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 
S/N 069-000-00046-1 at $15.00 each. 


The total cost of my order is S_. International customers please add 25%. Prices include regular domestic 

postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 


(Additional addness/attenticn line) 


(Street address) 


(City. State. ZIP Code) 


(Daytime phone including area code) 


(Purchase Order No.) 


YES NO 

May we make your name/address available to other mailers? CU O 


Please Choose Method of Payment: 

I I Check Payable to the Superintendent of Documents 
I I GPO Deposit Account 1 1 1 1 I 1 1-l-D 
□ VISA or MasterCard Account 


I 


(Credit card expiration date) 


Thank you for 
your order! 


(Authorizing Signature) 

Mail To: New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 





















































.... Order now /_ 



For those of you who must keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 
the Codification contains proclamations and 
Executive orders that were issued or 
amended during the period April 13, 1945, 
through January 20, 1989, and which have a 
continuing effect on the public. For those 
documents that have been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstruct" it through 
extensive research. 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period-along with any 
amendments-an indication of its current 
status, and, where applicable, its location 
in this volume. 

Published by the Office of the Federal Register, 
National Archives and Records Administration 


Superintendent of Documents Publications Order Form 

OnJeirprocessing code: Charge your order. 

n yf^ lts £asy/ 

I—I I Ca>, please send me the following: 1b fax your orders (202)-SI2-2250 



-copies of CODIFICATION OF PRESIDENTIAL PROCLAMATIONS AND EXECUTIVE ORDERS 

S/N 069-000-00018-5 at $32.00 each. 


The total cost of my order is $-International customers please add 25%. Prices include regular domestic 

postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 

(Additional address/aitcntion line) 

(Street address) 

(City, State, ZIP Code) 


Please Choose Method of Payment: 

□ Check Payable to the Superintendent of Documents 

D GPO Deposit Account _;_ 1 1 I 

□ VISA or MasterCard Account 


n 


(Credit card expiration date) 


Thank you for 
your order! 


(Daytime phone including area code) 


(Authorizing Signature) 


(12/91) 


(Purchase Order No.) 

May * 


YES NO 

available to other nailers? D LJ 


Mail To: New Orders, Superintendent of Documents 
P.O. Box 371954, Pittsburgh, PA 15250-7954 
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